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XERR, J.A.:

This was an appeal from an Otrder of Smith, C.J. made
June 15, 1983 whereby he ordered that the defendant be re-
strained from taking steps to prosecute a demand for repayment
of $3,567,000.00 from N.C.B. Properties Limited until the trial
of the pending action between the parties, on the plaintiffs by
their attorneys-at-law undertaking to abide by any Order the
Court might make as to damages.

We dismissed the appedl and affirmed the Order of the
learned Chief Justice and in keepins with the promise then made
by us, I now set out herein my reasons for concurring in that
decision.

The Order of the learned Chief Justice was made pursuant
to and in keeping with the prayer in the plaintiffs' sSummons for
an interlocutory injunction.

The facts as summarised by the learned Chief Justice in

his judgment atre as follows:




“"In Aucust, 1582, the nlaintiffs together

owned and controlled all the 59,000 fully

naid up and issued shares in Memphis Catering

Ltd., having a nominal value of 3$1.00 each.
i . By agreement in writing dated 27 August, 1982, the
( ) plaintiffs granted to the defendant the ontion
— to purchase their shares by 10 Serntember 1982.
The ovtion was duly exercised by the defendant
on 3 Sentember 1982, thus bringing into effect
heads of agreement, which were scheduled to
the ontion asreement and which became the

agreement of the parties for the sale and
purchase of the shares.

Clause 1 of the apgreement stated the purchase
price to be $2,853,000.00, to be satisfied, on
the exercise of the ontion, by the issue by the
defendant of a debenture or debentures in the
sinpgle or aggregate sum of $675,730.00 and, oh
the comnletion ddate, by a furthér issue in the

- : single or apgregate sum of $2,177,270.00.
(»J Clause 2 fixed 31 October 1982 as the completion
- date. The provisions of cl. 3 are as follows:

'In addition to the provisions of
Clause 1 above, the Purchaser shall

on or before the 31st day of August,
1982:

(a) Make an-interest-free cash loan

to the Company in the amount of

Three Million, Five tundred and
Sixty Seven Thousand ($3,567,000,00)

to be utilised by the Company for

the Rayment of existing liabilities
B of the Comnany. S
<~‘ (b) Assume full responsibility for the
payment of all legal fees. ..iivius

A debenture for $657,730.00 wdas delivered to

the plaintiffs on 3 September 1982 and the loan
was made to the company, Mémvphis Catering Ltd.,
on the same day. At the request of the defendant,
the nlaintiffs changed the nhamé of the company to
N.C.B. Properties Ltd. on 15 October, 1982, The
defendant did not comnlete the vurchase of the
shares on the completion date as agreed, or at
all, hence the action filed on 16 Decembér 1582.
By letter dated 2 March 1983 a demand was made on
N.C.B. Properties Ltd. for payment of the loan

N with a threat of action to comrel nayment if

<\J this was not made by 10 March."

The obligation on the apnellant to grant the loan to the
I'.C.B. Proverties Ltd. was duly performed.
The plaintiffs in their statement of claim comnlained to

the effect that despite remeated requests thé defendant had
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nevlected and refused to complete the: tramsaction in accordance

with the terms of the asreement and sought in the main:

O "W

2)

(3)

@)

Snecific verformance of the Ccntract

made between the Plaintiffs and the
Defendant for the purchase by the Defendant
of the shares in Memphis Catering Limited,
now known as M.C.3. Properties Limited as
aforesaid,

- All necessary and consequential accounts,

directions and inquiries.

A declaration that the loan in the amount

of $3,557,000.00 made by the Defendant to

the said Memphis Catering Limited (now

known as N.C.E. Properties Limited) on the
3rd day of September, 1932 purduant to the
terms and conditions of the Contract between
the parties is not, and shall not be, due

and payable until and after completion of the
said Contract by -the Defendant.

Interest on the amount of the Debenture or
Debentures in the sum of $2,177,270.09
referred to at Paragranh 6 (b) hereof from

the 1st November, 1982 until the date of issue
and delivery thereof, "

Avnearance on behalf of the defendant was entered but no

dafence had been filed.

The learned Chief Justice carefully considered the evidence

N
L

Lefore him, the arguments of counsel, the terms in the agreement

and the following, amongst other cases: Fellowes § Son v. Fisher

(1975) 3 W.L.R. 184; American Cyanamid v. Ethicon Ltd (1975) A.C.

396, and concluded that there was a serious issue to be tried and

that the balance of convenience was clearly in favour of granting

the injunction.

The following grounds of appeal and the arguments in

N
‘t L 7

1'1.

supnort may conveniently be treated together:

That the Learned Chief Justice erred as

a matter of law when he came to the
conclusion that on a construction of the
Agreement between the Plaintiffs and the
Defendant dated 27th August 1982 the loan
to M.C.B. Proverties Limited (formerly
Memohis Catering Limited) was not repayable
before completion of the said Agreement.
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2. The lLearned Chief Justice erred as a
matter of law Wwhen he held that it was
an implied term of the said Agreement
that the said loan was not revnayable
before completion of the said Asreenient.

3. The Learned Chief Justice erred as a
matter c¢f law when he failed to amnly:
the prover principles applicable to. the

- construction of a commercial contract
and as a consenuence came to the
erroneous conclusion that the said loan
was not repayable before completion, or
alternatively, that it was an implied
term of the said Agreement.

4. The learned Chief Justice erred as a matter
of law when he held that the Plaintiffs had
established a legal richt which was capable
of infringement By the Defendant's action
in calling in the said loan or to establish
a basis for the grant of an interlocutory
injunction. "

i¥r. lenriques submitted that there was no express agreement
as to the payment of the loan which was entered in the books of

the aspellant as a 'derand loan.' The learned Chief Justice erred:

(i) In treating the Option Apreement
as a final binding contracét,; and

(ii) That ''when read as a whole, the
language of the agreement is
susceptible of a c¢onstruction
which would establish that it
wdas the intention of the parties
that the loan should not be
renayable before completion of
psurchase of the shares."

In resnect to (ii) above, he submitted that such an
imulication was not necessary to give business efficacy to the
iransaction between the narties and ought not to be drawn.
“urther, the loan was made between the appellant and the company
~nd therefore the plaintiff had no pronrietary interest, legal
or sauitable in it and accordingly was not entitled to the
relief pranted. Ths cornany would be liable for repayment of the
loan whether or not the sale of the shares went through. Fe
sought supvort for his contention in dicta and propositions from

the following, amonpgst other cases: American,CYanamid (supra);

(arden Cottase Foods v, liilk Marketing Board (19€3) Z All E.R.

770 and M.W. Ltd. v, Woods (1977} 3 All E.R. &15.
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i'r. Ceorce for the respondent contended that the learned

C

hief Justice was verfectly right in concluding that there was

a serious issue to be tried. The focal point, he submitted, was

» wrether the loan to the corpany was in splendid isolation or part

cf a larper transaction and so inter-woven tha? it was impossille
o semarate it. From the terms and conditions in the agreement
it was clearly the intention of the'parties that the loan was a
very important. and siznificant nart of the agreement and the
secessary imnlication was that calling in the loan would not
srecede the date of completion. Accordingly, any act by the
copellant to recover the loan by action in the Supreme Court
before completion of the transaction would be in breach of their
contractual eokligation and‘thereby infringing the plaintiffs'
rights.

The basic question identified by the learned Chief Justicc
and alsn raised beforfe us, was whether the loan was payable on
demand as was argued on bechalf of the avnellant or not repayable
until comﬁletion of the business between the narties when the
anpallant would have:bzer the sole ownetr of all the shares of
", C.B. Fronerties Ltd. which would then be the wholly ownecd
subsidiarv.

The probative potential of the evidence to establish that
there was a serious issue to be tried was considered by Lord

Dinlock in the American Cyanamid case at o. 406:

"My Lords, wien 4n apnlication for an interlocutory
injunction to restrain a defendant from doing acts
d3leged to be in violation of the plaintiff's legal
right. is made upon contested facts, the decision
whetheér or #et to graivt “dan interlocutory injunction
has to be taken at a time when ex hypothesi the
existence of the right or the violation of it, or
both, is uncertain and will remain uncertain until
final judgment is given in the action.”

ind later:
""In those cases where the legal rights of the

narties devend tpon facts that: are in dispute
between them, the evidence avdilable to the court
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'at the hearing of the annlication for an

interlocutory injunction is incomplete. It

is given on affidavit and has not been tested
by oral cross-examination. The purpose sought
to be achieved by giving to the court discretion
to prant such injunctions would be stultified if
the discretion were clooged by a technical rule
forbidding its exercise if upon that incomplete

. untested evidence the court evaluated the chances
of the plaintiff's ultirate success in the
action at 50 ver cent. or less, but permitting
its exercise if the court evaluated his chances
at nore than 50 per cent."

And after referring to the two different anproaches - the one
callinz for a ''strong prima fatie case’ as exemplified in dicta

in such cases as Smith v. Crigs Ltd. (1924) 1 X.3. 555 and the

exnressions indicating 'less onerous criterion' as ih Jones v.

Pacaya Rubber and Produce Co. Ltd (1911) 1 X.B. 455 - and the

“sdantic efforts to reconciie these diffetent stardards in

Nonrar Productions Ltd. v. Bart (Mote) (1967) 1 W.L.R. at p. 742

and Parman Pictures N.V. v. Osbourne (1967) 1 V.L.R. at p. 738 -

~hiich did not long survive, having been rejected in iﬂﬂ%éﬂd V.
Vosper (1972j 2 Q.B., he thef, with evident approval, {eferred

to the Court of‘Appeal in the Hubbard case express1y‘dépfetatiﬁg
“afly attempt to fetter the diséfétipn of the court by laying dowh
any rules which would have the éfféét of iimifing the fiéxibility
of the remedy as a means of achieving the objects" indicated
earlier By him. Fe then went oh to say:

"Your Lordships should in my view take this
opportunity of declaring that there is no
such rule.  The use of such expressions as

'a probability,' 'a prima facie case,' or

'a strong prima facié case' in the context of
the the exercise of a discretionary power to
grant an interlocutory injunction leads to
confusion as to the object sought to be
achieved by this form of temporary relief.
The court no doubt must be satisfied that the
claim is not frivolous or véxatious; in other
words, that there is a serious question to be
tried." ‘ h

Now in the instant case the learned Chief Justice had to
consider the nature of the loan:. A demand loan simpiiciter, 1

asprehend, is as its name suggests, one which may be called in

A ek B T
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at the will of the lender. However, calling a ffansaétidn d_.

"demand loan" and entering it ifi d bankér's 536k as suth will hot

change its nature if the)intriﬁsié.téfmg and the conditiond under

. which it was granted demand anothdr {fiterprétdtion. Theréfore in

the instant case, thé»térmﬁ'éf §gféémént which governed the loan

are relevant to the determinatibh of its nature.

The 1difneéd Chief Justice in conéludidp that it was the
intention bf the parties that the 1oad should hot be repdydble

before cbmplétioh of the putchase bf the bhares quite rightly in

my view cofisidered certain relevatit ptovisidng of the agreéement.

In that regard I find the following pertinent and copgent.

In the Option Agreement there dare the undermentioned terms:

"B.

The said Option is granted from the date
hereof and expires at 4:00 p.m. on the

10th day of September 1982 and the
consideratioh therefot is thé payment by

the Purchdser of the sum of ONE HWNDRED
THOUSAND DOLLARS ($100,000,00) to the
Vendor, (the receipt of which is hereby
acknowledged) and which payment shall be

in addition to the issue of the Debenture

to be issued as hereinbefore provided, which
Debenture shall be substantially in the form
set out in the First Schedule Hereto.

The said optioh shall be deemed to have

been duly exercised if exercised during

the said period of the option or any
extensioh or renewal thereof by notice either
in writing or orally given by any Director or
the Purchaser to the Vendor or any of them.
In the cdse of an oral éxercise of the said
Option a certificdte in writing given by an
Attorney-at-Law practising in Jamaica that
the said Option was duly exercised in his

or her presence on the date therein specified

shall be conclusive evidence of the fact so
certified.

B EEEEEREE R E N I I I S O B BT B A B R RE N IR N

In the event of the said Option being exercised
as aforesaid the Agreement for the purchase of
the shares thus resulting shall be and be
deemed to be subject to the Heads of Agreement
set out in the Second Schedule hereto and in
such event the costs and Attorney's fees for
the preparation, stamping and executiofi of
this Option shall be deemed to fotm part of
the costs and disbursements incurred in the
entire transaction which shall be borne by

the Vendor and Purchaser as provided in the

S e munti
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"'said Feads of Apreement; but in the event of
the said Option not being exercised such costs
of stamping and execuition shall be botrne
equally by the parties and each party shall
bear its own Attorney's fees."

. And in the Second Schedule thereto:

@ | ",

2,
o 3
5.
)
6.

The purchase price shall be TWO MILLION,
EIGFT FWDRED AND FIFTY THREE THOUSAND
DOLLARS ($2,853,000.00) as aforesaid and

shall be satisfied as follows:

(@) By the issue by the Purchaser
upon theé exercise of the Option
granted by the Vendor to the
Purchaser of an unsecured Deben-
turfe or unsecured Debentures
substantially in the form set out
in the First Schedule hereto in
favour of the Vendot in the amount
or the aggregate sum of SIX BEUNDRED
AND SEVENTY FIVE THOUSAND, SEVEN
HINDRED AND THIRTY DOLLARS
($675,730.00),

() By the issue by the Purchaser on

- the Completion Date of an unsecured
Debentutre ot Uhsecured Debentures
substantially in the form set out in
the First Schedule in favour o6f the
Vendor in the amount of the aggregate
suim of TWO MILLIOM, ONE FINDRED AND
SEVENTY SEVEN THOUSAND, TWO HKINDRED AND
SEVENTY DOLLARS ($2,177,270.00).

The Completion Date shall be the 31st day of
October, 1982, S ' '

In addition to the provisions'of Clause 1 above,
the Purchaser shall on or before the 31st day of
August, 1982:

(@) Make an interest-free cash loan to
the Company in the amotint of THREE
MILLION, FIVE EINDRED AND SIXTY
SEVEN TEOUSAND ($3,567,000,00) to be
utilised by the Company for the payment
of existing liabilities of the Company.

R EEEE R R N R T E R

~Possession of the Company's assets and the

relevant shares will be delivered to the
Purchaser on completion.

Completion will take place upon the satisfaction
by the Purchaser of the purchase price in manner
aforesaid in exchange for the .delivery of the
transfer or issue by the Vendor of all the shares
in the Company to the Purchaser or its nominees.
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"7, The Vendor FEREBY REPRESENTS AND WARRANTS
as follows:

(@) Gse v e iendn s bead b i ibaasadeded

(m) That at the time of completion the
current assets of the Company will
be not less than SIX MILLION, SEVEN
E{NDRED THOUSAND DOLLARS

] ($6,700,000.00), and there will be no

current liabilities of the Company and
that there shall be ho 1liability of
the Company to related companies or
Directors or shareholders on loan
ACCOUNLt., i iivvseivicionascoioionnsos

(p) The liabilities of the Company will
not, at the Completion Date, exceed

the amounts set out in Clause 3 (a)
above.”

On the face of it, these terms and stipulations may
reasonably be interpreted to include an obligation on the
aprellant to make the loan to N.C.B. Properties Ltd., as was
in fact done,and a corresponding obligation on the respondents
that when the shares were transferred to the appellant, N.C.B.
Properties Ltd. would be free of all outstanding liabilities save
the loan which would have been used to bring the affairs of
N.C.B. Properties to the happy position as warranted by the
respondents. In that event, the loan would be an integral part
of the agreement between the parties. I am therefore in agreement
with the learned Chief Justice that there was a serious issue to
be tried.

There, however, then arises the important question whether
or not the learned Chief Justice erred in the exercise of his
discretion in granting the respondents' application.

The commendable and acceptable approach of an appellate
Court to an appeal from an Order of a judge granting or refusing

an interlocutory injunction was advocated inh Fadmor Productions

Ltd. v. Familton (1982) 1 All E:R. 1042 and restated and re-

affirmed by Lord Diplock in the Garden Foods case at p. 772:
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"The function of an appellate court is initially
that of review only, It is entitled to exercise
an original discretion of its own only when it

has come to the conclusion that the judge's
exercise of his discretion was based on some mis-
understanding of the law or of the evidence before
him, or on an inference that particular facts
existed or did not exist, which, although it was
one that wnipht legitimately have been drawn on the
evidence that was before the judge, can be demon-
strated to be wrong by further evidence that has
become available by the time of the appeal, or on
the ground that there has been a change of
circumstances after the judge made his order that
would have justified his acceding to an application
to vary it. Since reasons given by judges for
granting or refusing interlocutory injunctions may
sometimes be sketchz, there may also be occasional
o cases where, even though no erroneous assumption

( ) "of law or fact can be identified, the judge's

/ decision to grant or refuse the injunction is so
aberrant that it must be set aside on the ground
that no reasonable judge regardful of his duty to
act judicially could have reached it. It is only
if and after the appellate court has reached the
conclusion that the judge's exercise of his dis-
cretion must be set aside for one or other of these
reasons that it becomes entitled to exercise an
original discretion of its own."

Now in the instant case Smith, C.J. in the course of his

judgment after referring to Lord Diplock's 'governing vrinciples”

(:) in the American Cyanamid case said:

"In my view, it is not necessary to prove

that damages will not be an adequate remedy by
a witness saying so in terms in an affidavit,
It is sufficient if this can reasonably be
inferred from the material before the court.

In my opinion; it is at least doubtful whether,
if the plaintiffs succeed at the trial, they
would be adequately compensated by damages for
loss caused by refusal to grant the injunction
for which they have applied. On the other hand,
if the injunction is granted, it seems certain
that if the defendant succeeds at the trial it
™ would be adequately compensated under the plaintiffs'
<“/ undertaking as to damages. The question of the
balance of convenience therefore arises for con-
sideration under the third ‘governing principle'
of Lord Diplock in the American Cyanamid case as
enumerated by Irowne, L7J. in Fellowes § Son v,
Fisher (suptra)."




Mr. Fenriques submitted that there was no evidence on the
affidavit that damages would not be an adecuate remedy. In that
regard when the claim is analysed damages would be the only"
remedy to which respondents would be entitled and he referred to
the judgment in the unreported case of Supreme Court Suit No.

E. 211/76 - Rose tall Limited and Rose Fall (Development)

LLimited v. Chese Merchant Bankers Jamaica Limited and Rose Hall

(F.1,) Limited - delivered November 22, 1976, Further that the

lcarned Chief Justice erred when he held that damages would not
be an adequate remedy and in that regard his finding that calling
in the loan would cause the shares to depreciate was based on
conjecture and speculation. Even if calling in the loan would
cause the company to be wound up, that was irrelevant. Finally
he urged that even if this was a case in which the balance of
convenience arose, the Chief Justice failed to consider the
hardship on the defendant in being forced to continue an interest-
free loan of approximately $3.5 million.

In the American Cyanamid case Lord Diplock at p. 408 said:

"So unless the material available to the court
at the hearing of the application for an
interlocutory injunction fails to disclose

that the plaintiff has any real prospect of
succeeding in his claim for a permanent
injunction at the trial, the court should go

on to consider whether the balance of
convenience lies in favour of granting or
refusing the interloctitory relief that is sought,

As to that, the governing principle is that the
court should first consider whether, if the
plaintiff were “o succeed at the trial in .
establishing his right to a permanent injunction,
he would be adequately compensated by an award

of damages for the loss he would have sustained

as a result of the defendant's continuing to do
what was sought to be enjoined between the time

of the application and the time of the trial.

If damages in the measure recoverable at common

law would be adequate remedy and tle defendant
would be in a financial position to pay them, no
interlocutory injunction should normally be granted
however strong the plaintiff's cls m dppeared to be
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"'at that stage. If, on the other hand, damages
would not provide an adequate remedy for the
rlaintiff in the event of his succeeding at the
trial; the court should then consider whether, on
the contrary hypothesis that the defendant were to
succeed at the trial in establishing his right to
do that which was sought to be enjoined, he would
be adequately compensated under the plaintiff's
undertaking as to ddmages for the loss he would

- have sustained by being prevented from doing so
between the time of the apnlication and the time
of the trial. 1If damages in the measure recoverable
under such an undertaking would be an adequate
remedy and the plaintiff would be in a financial
position to pay them, there would be no reason upon
this ground to refuse an interlocutory injunction,

It is where there is doubt as to the adequacy of the
respective remedies in damages available to either
party or to both, that the question of balance of
convenience arises. It would be unwise to attempt
even to list all the various matters which may need
to be taken into consideration in deciding where the
balance lies, let alone to suggest the relative
weight to be attached to them. These will vary from
case to case."

I have quoted extensively because unless the whole passase
is considered there is the risk of interpreting certain sentences
as restricting the judge's discretion; whereas taking the passage
as @ whole, the proper interpretation, in my view, is that Lord
Diplock was earnestly advocating a comprehensive and liberal
approach, including the consideration of competing inconveniences

on either side. Indeed the sentence which follows, indubitably
indicates his intent thus:

"Where other factors appear to be evenly

balanced it is a counsel of prudence to take

such measures as are calculated to preserve
the status quo."

That principle and approach clearly counselled the grant
o7 an interlocutory injunction where there was doubt as to whether
or not damages would be an adequate remedy to the party seeking the
the injunction.

Lord Diplock apparently not unaware that there may be
misunderstanding of the principles enunciated in the American

Cvanamid case in N. ¥W. Ltd. v. Woods (1979) 3 All E.R. said at

p. 625

1D+t

|
b
4
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"ily Lords, when properly understood, there is
in my view nothing in the decision of this
Fouse in American Cyanamid Co. v. Ethicon
Ltd to suggest that in considering whether or
not to grant an interlocutory injunction the
judge ought not to give full weight to all
the practical realities of the situation to
which the injunction will apply. American
Cyanamid Co. v, Ethicon Ltd, which enjoins the
judge on an application for an interlocutory
injunction to direct his attention to the
balance of convenience as soon as he has
satisfied himself that there is a serious
question to be tried, was not dealing with a
case 'in which the grant or refusal of an
injunction at that stage would, in effect,
dispose of the action finally in favour of
whichever party was successful in the
application, because there would be nothing
left on which it was in the unsuccessful
party's interest to proceed to trial."

Now 1 aéprehend when one speaks of a balance of convenience
or any balance atall, the concept involves some weight on either
side of a fulcrum. 1In a case where damages would doubtless be
adequate compensation, what inconvenience could a party put on
his side of the scale? So it was in the Rose lall case - where
Rowe, J. (as he then was) after a painstaking review of the
evidence, the arguments presented, and the commenddble approach

nropounded in the American Cyanamid case, held there was a serious

issue to be tried but that damages would be an adequate remedy
and that the first defendant was in a position to pay whatever
damages migcht be awarded to the plaintiffs and therefore it was
unnecessary for him to consider the balance of convenience or as
to whether the plaintiff should be ordered to pay into Court the
amount of the debt as a condition to the grant of the injunction.
It has not been urged that the facts in the Rose Hall case
are on all fours with the instant case. The judgment of Rowe, J.
rested firmly on his positive finding that damages would be
adequate remedy. The applicant could therefore show no incon-

venience worthy of consideration.
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Even more unhelpful to the appellants' cause is the Carden

Cottage Foods case. In that case the trial judge found that
an ‘

damages would be/adequate remedy and refused the injunction. The

‘Court of Appeal allowed the appeal; the apparent reason being that

each member of the Court felt some doubt whether the plaintiff's

cause of action sounded in damages at all. In reversing the Court

»

of Appeal and affirming the Order of Lord Parker, C.J. in the Court
below, it was held by the majority in the House of Lords:

"Article 86 of the EEC Treaty imposed a duty

on an undertaking holding a dominant position
within the common market or a substantial part
of it not to abuse that dominant position in a
way which affected trade between member states,
-and also thereby conferred corresponding rights
on individual citizens of member. states of the
EEC. Assuming that an individual citizen of the
hited Kingdom affected by a breach of art 86
could bring an action based on a breach of
statutory duty in order to gain redress for loss
or damage caused by an undertaking's breach of
its statutory dUtK under art 86, it was un-
arguable that such a cause of actioh would not
give rise to a remedy in damages for loss already
caused by that contravention but would merely
give rise to a remedy by way of injunction to
prevent future loss occurring. Furthermore;
because the only loss whic!: the plaintiff would
suffer would be loss of profits, which could
easily be assessed, damages would be an adequate
remedy should the plaintiff ultimately succeed
at the trial of the action. Since the judge had
not misunderstood the law and since he was
entitled to conclude that damages would be an
adequate remedy, the Court of Appeal was wrong to
interfere with the exercise of the judge's dis-
cretion and to grant an injunction. Accordingly,
the appeal would be allowed and the injunction
would be discharged,' (headnote p. 770).

Unlike Lord Parker, C.J. in the Carden Cottage Foodscase,

or Rowey, J. in the Rose Fall case, Smith C.J. did not find damages
to be an adequate remedy. Among the factors he considered was the
likely depreciation of the shares and the consequential winding ug
of the Company. It is true that the value of shares in a Company
may rise and fall due to various circumstances and forecast as to
such value involves a certain amount of speculation. The Chief
Justice was voicing a probability which was not unreasonable having

recard to the high improbability of the Company on its assets raising




-15-

a loan of such an amount on such extremely favourable terms.

But this is but one factor considered by the learned

. Chief Justice. There were other compelling considerations.

The respondents sought by their action specific ver-
formaqce. In order to succeed they have to show that they were
at all material times ready, willing and able to fulfil their
obligations under the agreement. These include the warranty
concerning the state of the Company's liabilities at the time
of completion. This ability to meet that warranty depended on
the loan being available to the Company for the discharge of all
other outstanding debts. Reiterating for emphasis it was highly
improbable that a stranger to the agreement would grant a loan of
that size and well nigh impossible on the existing terms and all
within the time fixed for comnletion.

As regards the prayer for the declaration, a grant after
recovery of the loan by action or a judgment for the amount in
favour of the appellant, would be as futile as '"shutting the
stable door after the steed was gone." While a Court may grant a
declaration without coercive ordefs, yet the Court must be
satisfied that it will serve a useful purpose, it must not be an
exercise in futility - some good must flow from it - Supreme Court

Civil Appeals Mos. 46 and 47 of 1980 - A.C. and others v. Donald

Thompson, (unreported) delivered July 23, 1981 at p. 25.
In the instant case the nature of the injunction is
prohibitery: the appellant is restrained from embarkiﬁg upon a

course of action until the pending case is tried. There is no

complaint concerning the genuineness or reality of the undertaking.

The inconvenience to the dppellant, should he succeed in
the action, was identified by the Chief Justice as being deprived
of the payment of the loan in the interim. I §ee no good reason

for disagreeing with that finding.
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Accordingly, I am in agreement that there is a serious
issue to be tried and that at the lowest there is doubt as to
damages being an adequate remedy, should the respondents succeed.
In my view, there was neither misunderstanding of the law nor
misinterpretation of the facts by the learned Chief Justice as
would justify interference by this Court.

_ On the contrary the factors presented to him in the

affidavits and the relevant documentary evidence strongly support

tha preserving of the status quo until the case is tried.

CAEY, J.A.:

I ACREE,

038, J.A.:

I AGREE.



