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GORDON J.

‘the Bank sai

SUPREMI: cuuf(&,wsﬁyiﬂi

KINGSTON ,H;‘]fg:;g:;

JAMAICA L

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

“IN COMMON LAW

SUIT NO. C.L.. NOGO OF 1978

BETWEEN NATIONAL COMMERCIAL BANK JAMAICA LTD. PLAINTIFF
(EXECUTORS OF ESTATE KEIFFER WILLIAMS
DECEASED)
AND DAN HENRY CHANG DEFENDANT

Mrs. A, Hud
Livingston,

on-Phillips instructed by Mr. Bruce Barker of Messrs.
Alexander & Levy for Plaintiff,

Mr, CeJ. Mitchell instructed by Messrs Miller, Mitchell & Co. for Defendant,

Reasons for Judgment - 13th July 1981

This action was tried by me on the 2nd and 3rd June 1981 . At
the conclusion of the addresses I gave judgment for the plaintiff and .~
intimated I |would give my reasons at a later date.

Th

§6,865.16 m

plaintiff sought to recover from the defendant the sum of
ey paid by the plaintiff to the Jamaica Public Service

Gompany Ltd, for and on behalf of the defendant and at his request.
National Commercial Bank Jamaica Ltd. (the Bank) are

executors o

The plaintiﬂ
ﬂ the estate of Mr. Keiffer Williams,deceasedwho died on

28th January 1973 in a motor vehicle accident which claimed the lives
of his wife and himself. At the time of his death Mr, Williams lived
at 18 Trentop Road, May Pen and his orphaned children, all minors,
continued to| occupy these premises, Probate of Mr., Williams' will
executed on the 11th December 1972 was granted to the executors.on
11th June 1973,
Mr.|Donald Cunningham, Manager of the trustee department of
prior to the grant of Probate the Bank wrote to all

utilities advising them of the Bank's position and asking that all
bills due by|the estate be sent to his department.' In due course
he received & bill for $40.10 from the Jamaica Public Service Company

& honoured. After the grant of Probate he advertised
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for creditors and dealt with claimse.

part of the

premises on

el

18 Trenton Road, May Pen was
dececased's estate and the Bank receivea bills for these

a regular basis and paid them. Mr. Cunningham said that

in October [1975 his department received a letter from the Jamaica

Public Service Company (exhibit 2) and he then became aware that the

deceased hagd once had an interest in premises 26 Main Street, May Pen.

The letter ndvised that there was an outstanding bill for $6,865.16

on premises
to premises
and obtaine

statement ey

26 Main Street, May Pen and this bill had been transferred

18 Trenton Road. He made enquiries at the Titles Office

1 from the Jamaica Public Service Company a detailed

«hibit 5. This statement showed the arrears accumulated

over the period August 1973 to 24th February 1975 when the service

was disconn
A

May Pen was

commencement

transferred

virtue of a

the defendan

settle this

pleaded with

sctede

copy of the Registered Title for premises 26 Main Street,
admitted by consent of parties as exhibit 1 at the
of the trial. This Title showed that the premises were

to the defendant Dan Henry Chang on 12th January 1968 by

transfer dated 2nd January 1968.

The Bank after receipt of the letter (exhibit 2) contacted

it by telephone and by letter (exhibit 6) asking him to
bill and defendant failed to respond. The Executors

. the Jamaica Public Service Company asking for time in

which to so¥t out the settlement of the outstanding bills and
|

requesting %he supply of electricity to 18 Trenton Road be not

disconnected.

1976 the sug
the orphans
bill paid ar
1978, on the

plant in the

Public Servi

Their entreaty fell on deaf ears and on 18th March

ply of electricity to 18 Trenton Road was cut off leaving
in darkness. The Bank exhausted all means of getting the
1d was obliged to pay and paid the bill on 24th February

2 advice of  their Attorneys-at-Law. A delco lighting

ce Company restored its facilities after the bill was

/0/

3 interim supplied light to 18 Trenton Road until the Jamaica



settled in [February 1978,

The cdefendant said he rented the supermarket from Mr., Williams

in 1967 and

him vide exhibit 1.

prior to hi
the dececase
promised bu

De
group = Cap

Supermarket

subsequently bought the premises and it was transferred to
He saw Mr. Williams pay up the electricity bill

5 taking over the business,subsequent to that he requested
2 to have the meter transferred to him, this the deceased

L failed to do despite numerous requests.,

fendant on 1st October 1972 leased the supermarket to a

Ltal Divergified Ltd. who operated the business as K's

y Prior to completing the lease he said he asked deceased

to deal with the transfer of the light meter and deceased promised

so0 to do.

bill as he paid all bills from the time of the take over.

'he meter was read up to 5th Octover 1972 and he paid that

i cordition

of the 1easz was that the lessees pay for electricity they consumed.

Th
accumulated
He attended
the lessces

businessman

difficulties "I took baeck my supermarket,

ncney from

owed.

lecase he again commenced business on the premises.

was operated as J and D Supermarket,he was a '"sleeping partner"

The i)

defendant contended that the amount paid by the plaintiff
while the lessees were in possession and he is not liable,.
at the supermarket every month and collected the rent from
He described himself as an experienced and successful
(with some reservations). The lessees pgot in financial
I came out free I got ny
them, they owed me nothing. It did not matter to who they
finances were haywire" he said. Having terminated the

The business then

Before

re commencing to operate the supermarket he said he went to Jamaica

Public Service Company to get a new meter he told them he had bought

the premises, he got the meter,

The defendant is a very positive, if not aggressive, person.

He said he had been taught how tc cperate a business by Mr, Williams

who had givéen him his start in business.

on numerous

effort went

He had urged Mr, Williams
oceasions to have the meter transferred and in this

to the Jamaica Public Service Company's Office and

=l
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formation as ho how the transfer should be affected. ke
5 information to Mr. Williams he said. It does seem very
t over the years he never mentioned to the Jamaica Public
pany that he had bought the premises until he decided to
nd U Supermarket. This latter supermarket he said came
ion in 1977 he then corrected himself and saild it was in
Pj When this business commenced the light had been

1 long before.

find that when the defendant exercised his right of re-~
Main Street, May Pen the electricity supply to the

1 not been disconnected.

He said Y"When I went there the

on. The receivers were there, I allowed them to keep

ntil auction, afcer that the lights were cut off"

J and D Superemarket commenced operations in 1974, the

was still being supplied to the premises in the name of

|
|
\
Keiffer Wil%iams and this supply was not disconnected until 24th

February 19

J and D Sup

operation on 6th November 1975,

letter but

there would

was not so positive in cross examination.

J and D Sup
Th

Pen was di

&

October 197

transferred

effected in
suggested t
Servige Com

the bill ha

l
/50 When the letter exhibit 6, was sent to defendant c/o
érmarket 46 Main Street, May Fen that business was in

The defendant denied receipt of this
ssserted "I€ is logical to assume a letter addressed to me
reach me'", Thc¢ defendant, positive in his evidencein~chief,
He was uncertain of the date
ermarket commenced operation.

c supply of electricity to premisges 26 Main Strecet, May
continued on 25th February 1975 yet it was not until 7th

B that plaintiff was informed that the account was
to the account #t 18 Trenton Road. The transfer was
January or Februwcry 1976 as per exhibit 7. It was

b the defendant that he could not get the Jamesica Public

pany to supply J and D Supermarket with electricity until

d been paid or arrangements, satisfactory to the Jamaica

Public Serv%ce Company for the payment of the bill, had been made.

This he den

operation w

iede It is prchable that J and D Supermarket was in

hen exhibit 2 was written on 7th October 1975.

o
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Th% defendant contended that Capital Viversified is the party

jfor payment of the bill as the electricity was consumed in

their operation. He did not regard himself as being in any way resypon=-

responsible

sible. Uefendant szid the covenant in the lease (exhibit 10) whereby

Ie
the lessces |covenanted with him the lessor to pay for electricity

consumed by |them was normal in those transactions. The defendant had

himself enjoyed the use of the electricity supplied to L6 Main Street,

May Pen frow\sometime in 1967 until 30th September 1972 and he had

assumed responsibility for the payment of the bills incurred for such

usee He hadiin fact paid for such use., As owner of the premises he
had enjoyed this benefit for approximately five years or more. On the
evidence thegaccount with the Jamaica Public Service Company was settled

up to about Pune or July 1973. Therecafter the arrears began to accumulate.

His responsipility as he saw it under the lease was to collect his rent

and see to i; that he lost nothing. If a covenant by the lessee or

tenant to pay for services rendered during his tenancy is normal in

these commergial transactions, then it can be assumed that at the time

the defendant rented the premises 46 Main Street, May Pen from

Mr. Williamsisuch a covenant was made by the defendant with Mr, Williams

and the defendant admitted he paid his bills. The covenant may have

been included in the iAgreement for Sale which was subsequently executed.

The defendants continued in possession of the premises 46 Main Street,

May Pen from|he entered thereon in 1967 as a tenant until he became the

owner in fee|simple in 1968,

The |defendant was sued in ansi ~ contract and the plaintiff

had to establish:

That he has been constrained to pay the money and
2 That it is money for which the defendant was legally liable.
% The plaintiff relied on three cases -

Moule vs Garrett and others (1872) ALL E.R. (Reprint)

Po 135;(1872) L.R. 7 exch. 101a

/0¥
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Bﬁboks Wharf and Bull Wharf Ltd. vs. Goodman Bros. 1936
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AL E.R. P. 696.

Eggll vse. Partridge (1799) Vela. 101 Hoke Po 1405

The head note in Moule vs. Garrett and Others (1872)4ill E.R.

(reprint)=- PL135 reads:-

"The plaintiff, lessee ¢f premises under a lease for
yeers containing o covenant to repair, assigned the
term to B., whc subsequently assigned it to the
defendants, the indenture of assignment in each case
contuining express covenants by the respective
assignees with their respective immediate assignors
to indemnify them against all subsequent breaches
of covenant. The defendants, during the time they
were in possession, comuitted breaches of the
covenant to repair, and then assigned over to another
person. The plaintiff, having been compelled in an
action on his covenant brought against him by the
lessor's representatives to pay damages in respect
of such breaches, brought an action to recover from
the defendants the amount of those damages.

Held: the defendants were liable to reimburse the
plaintiff the amount expended by him in satisfying

the claim of the lessor's representatives hecause

(i) the defendants had acquired the same estate as
that which the plaintiff acquired originally under the
lease, and they toovk that estate subject tuv all the
liabilities which the covenants contained in the lease
imposed on the plaintiff; (ii) the plaintiff had been
compelled to pay damages by reascn of the legal default
of the defendants, and s, by implication, he was
entitled to recover from them the amount so paid',.

Sir|alexander Cockburn, Ce.J. (¥.137i) referred to the pgeneral

doctrine well stated in Leake on the Law of Contracts at P.41 as follows:-

"This contract is created in law upon an implied request
without any request existing in fact, where the plaintiff
has been compelled hy law to pay or heing compellable by
law has paid money which the defendant was ultimately
liable to pay, so that the latter obtains the benefit
of the payment by the discharge of his liability. Under
such circumstances the defendant is held indebted to the
plaintiff in the amcunt"a

He continued (P.138B)

"Whether the liability is put on the ground of implied
contract or on that of a legal cbligation arising and
imposed by law, is immateriel in either case the duty
is such as the law will enforce and in either case a
defendant is equally liable®,

Mr., iitchell urged on behalf of the defence that for the

plaintiff to lsucceed in this action it must be established:

1 1hat the defendant was ultimately liable to paye

oS



~

(4
He

Bull Wherf

/06

7

) There must be no default or negligence in the plaintiff.

submitted, relying on the authority of Brooks Wharf and

Ltd. vse Goodman Bros. (supra), that Mr. Keiffer Williams

was neglige
Mr, Williaﬂ

&

to tender

matter. Ob

it was in p
pleadings,
could be re¢
for the pro
did not adm
the progper
supplied.

defendant s

I

(27th May 1

Th
supplies el

company sup

plies electricity tc¢ the town of May Pen.

nte. The defendant he said had made numerous rcquest of

5 to transfer the meter to his defendant's name. e sought

copy of a letter he said he wrote to Mr. Williams about the

foel ]
58

jecticn was taken to the admi as

ion of this copy letter

wart indecipherable, illegible, was not mentioned in the

and its origin was unknown to the plaintiff. If the

letter

ad by the defendant as he asserted, there was no request

duction of the original, and it would be self-~serving. I

da

it it. The defendant, it was urged, did not know what is

Procedure when premises change hands and light is to be

In answer to a gquestion asked in cross examination the

eid
"I had a situation in my aprrtment where a tenant
had migrated leaving Jamaica Public Service bill
unsettled. I applied for and got a new metere
This was in 1976",

now turn to a consideration of the Electric Liphting dct
890) Section 13 provides:

"Where a supply of electricity is provided in any

prart ¢f an area for private purposes, then, except

in so far as is otherwise provided Ly the terms of

the licence, order or special Statute, authoriging

such supply, every company or person within that

part of the area shall, on application, be entitled

to a supply on the same terms on which any other

company or person in such part of the area is entitled,
under similar circumstances, to a corresponding supply'e.

e Jamaica Public Service Company Limited is the company which
It is clear on the evidence that this

ectricity in Jamaica,

The section under

review stipylates that a_person in May Pen, who requires a supply of

electricityy

inescapable

execution o

y shall on applicaticn be entitled to a supply. The

inference to be drawn from this enactment is that on

f t he contract between the person and the company any

contract pr%viously existing in relation to that premises or place

704




for the suppl

of electricit

company it is

this right en
fee simple in
I wa
he cculd not
approximately
to show that
contract with
bills for ele
there were no
electricity t
of Section 13
the Jamaica P
1975 when J a
also afforded
Electricity A
I do
several reque
it is true to
had with the
have relied o
expect the de
saw Mr. Willi
the business.
in his busine
integrity.
Mr,
He could not
demeancur of

was exact in

707

- 8 -

y of electricity, is determined. The supply or non-supply

y to a perscn is not left to the determination of the
the right of the individual to have it on application nade,
ures to the benefit of any personsa fortiori, an owner in
L possession,

S not impressed with the testimony of the defendant that
pet electricity supplied to his premises in his name for
five years. His evidence lacked croedibility as he sought
the Jamaica Public Service Company would not enter into
him over this period - a pericd during which the current
ctricity supplied to his premises were paid by him and
due. He

arrears could have applied for the supply of

© be in his name and in accordance with the provisions

of the Electricity 4Lct he would have had to have it from
ublic Service Company. This is what cobtained in 197k or
nd D Supermarket commenced operaticns, this facility was
‘him in 1976 at his apartment. This section of the

ct applied in 1967 as it applies todaye

not accept the evidence of the defendant that he made
sts of Mr. Williams to effect transfer of the meter. While
say that Mr. Williams could have terminated the contract he
Jamaica Public Service Company it is equally true he could

n the provisicns of Section13 of the Electricity fct and
fendant to act in accordance therewith. Indeed the defendant
nms pay the light bills prior to defendant's take over of
This indicates the degree of care Mr. Williams exercised

55 affairs and the confidence he had in the defendant's

%illiams was a successful businessman of some ‘gpulence.
have achieved that status by bLeing negligent. The

the defendant portrayed an aggressive businessman one who

his dealings; he had bheen taught by Mr. Williams. Had

Jo)
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Mro Willioams| terminated the contract with the companys defendant's supply

of electricity, vital tc the operation of his business, weoculd have heen
peremptorily| discontinued. This would have adversely affected defendant's
- trade and stock until defendant could have the supply restored. Such was
(ﬁi/ the relaticnship that cxisted Yetween these businessmen it is reascnnble
to infer Mr. |Williams expected defendant tc exercise his rights under
Section 13 of the Klectricity ict. The defendant instead of doing this
centinued to luse the electricity supplied in Mra. Williams' name and paid
the billsa e was careful to mentionin his evidence that he expected
Mr. Williams to claim the refund of his deposit and interest therecn,
he should havle chserved the credits on his bills over the 5 years for
(ﬂw\ interest on Mr. Williams' deposit. These credits are given in February -
- vide exhibit P. The defendant Ly subrogation assumed the plaintiff's
place vis-a=vis the Jamaica Fublic Service Company.
In supmitting on negligence the defence sought to show that

Brooks Wharf and Bull Wharf Ltd. (supra) supported the contention that

the Plaintiff must show that there was no negligence or defmult on his

vart. The faects and findings are succinctly recorded in the headnote:

"By an agreement hetween the plaintiffs, bonded warehousemen,
nd the defendants it was agreed that the defendants should

pay to the plaintiffs certain wharf charges and that the
glaintiffs should warehouse certain goods which the defendants
ere importing, undertaking in respect of them the usual
obligations of bonded warehousemen. The goods were duly
mported, customs duties becoming due., The goods were stolen
before the duty had been paid. The plaintiffs paid the duty,
pleading obligation to H.M. Customs and alternatively their
%bligations as bonded warehousemen, and sued for the sum paides
he defendants contended that the duty was paid as a personal
3iability of the plaintiffs as honded warehousemen and counter-
dlaimed for the value of the goods stolen, alleging negligence:-

Held: (i) there was no evidence thnt the theft of the pocds
%&s due to negligence of the plaintiffs who had token such
precautions as reasonable and prudent care demanded.
T (i) duty becomes due on importation, though it is not
(JJ/ payable whilst the goods remain warehoused, and it only
ceases to be due on being actually paid when the goods are
taken cut for home use or if they are entered for exportation
ships' stores,
(iii) the defendants therefore, as the importers, were and
remained liable for duty.
(iv) the plaintiffs were entitled to recover the amount paid
in respect of duty as money paid to the use of the defendants'a

70 5
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The plaintiff submitted that this case turned not on a question

of negligence but on who was ultimately liable as between plaintiff and

defendant [for the payment of duties. Negligence was counsidered and deslt
with in SBrpoks wharf cuase, it was a factor taken into contemplation in
determination of liability.

In practice a person who desires to have electricity supplied

to his holding 1in any area where such supply is avallable is required

to apply to the Jamaica Fublic Bervice Company and his wish must be

granted. wpection 13 of the Klectricity Act provides for it. I hold that

Mr, Keiffer Williams was not negligent,

It is convenient here to consider whether the plaintiff was

constrained to pay. The facts indicate that the Jamaica Public Secrvice

Company invoked the provisions of Section 15 of the klectricity Act and

discontinued supply to 46 Main Street, Mazy Pen.

Section 15

"If any Local Authofity, company or person, neglect to pay
any charge for electricity, or any other sum due from them
to the undertakers in respect of the supply of electricity

may cut off such supply, and fer that purpose may cut or
disconnect any electric line, or other work through which
electricity may be supjlied, and may, until such charge or
other sum together with any expenses incurred by the
undertakers in cutting off such supply of electricity as
aforesaid are fullypaid, but no lonpger, discontinue the
supply of electridity to such Local futhority, company or
person'.

Tje section allows for withholding of supply after disconnection
until the bill is paid. ‘he supply in respect of 46 Main Street was
however restored in 1975 and the bill was not paid until 24th T'ebruary

1978. 'There is nothing in the wct authorising the merging of accounts.

fiowever the| Jamaica fublic Service Company attached this account to that of
Mr. Williamgs at 18 Trenton koad. The contract with the Jamaica Public

Service Company remained over the years in the name of Mr. Williams and
had not been terminated by him or under the provisions of Section 13
supra. The Jamauica Fublic Service Company was therefore entitled in law
to proceed to recover from Plaintiff the outstanding amount. The
subsequent discontinuance of supply to 138 Trenton Roud was pressure

for wpayment applied by Jamaica Public Ssrvice Company and eventually

70
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was constrained to pay in the interestof the Leneficiaries of
cf Mr, Willicms.

here now remains the issue of liability. Mrs. Hudson Fhilliyps

"There is a duty «nd an obligation which rests on a
defendant purchuaser to indemnify the vendor for any
charges for services supulied to the prewmises after
sale. Defendant realised this and he made sure

Mro Willioms paid for all electricity supplied up

to date of chenpge of cwnership. Thereafter he paid

for electricity sup;lied to premisesi.

1t was further submitted that he could not excnerate himself by saying he

had leased

rremises to a 3rd party who is responsible. 1In Mcule vs, Garrett

(supra) the landlord had recovered from the plaintiff, the lessee under the

lease, Plaintiff could nct claim against the landlord that the breach had

been committed by assignee of the lease.

Flaintiff was obliged to satisfy

the landlord and recover irom the defendant who had benefitted by this

payment and the person who as between plaintiff and defendant was ultimately

liable for

the debt. Ultimate liability is between plaintiff and defendant

by Wrtue of defendant's liability to indemnify the vendor for charres

incurred zfter the change of ownership.

TL@ defence agreed the purchaser:'s obligation to indemnify the

Vendor is well established. It was submitted this cobligaticn was discharged

when the Vendor was requested to see to the change of the meter.
accept this oblipation was discharged.

covenants in lease were observed.

I do not
Defendant was obliged to see that

e saw to the fulfilment of covenant

to pay rent. He failed in his duty to see that cbligetion to pay for

electricity suyp.lied wes discharged.

got his motg
(him) who
entered inft

thercto. I

He failed in this duty because he

hey from the lessees they owed him nothing "it did not matter to

they owed". Defendant had bought premises from Mr. Williams, he

Lo possession and enjoyed the benefit of the electricity supplied

ie leased the premises with the continued flow of electricity.

It was further submitted by the plaintiff that the transfer of

the bill from 46 Main Street to 18 Trenton Kead conferred a benefit on

defendant as he was then able to get electricity vital to the operation

0



N

i

- 12 -

of J and D Supermarket, supplied to 46 Main Street which had previcusly
been saddled with the bill.,

efendant had exercised his right of re-entry under the lecse,
When he did this he found the receivers of Capital Diversfied there. He

"allowed them tc keeyp the poods until auction.
rfter that the lights were cut off",

Defendant here was an owner in possession ¢nd so lialle for
that portion of the bill which wccrued during his possession and up to

the time ¢f disconnection. The best evidence defendant could give is

that J and U Supermarket commenced operations in 1974 or 1975. If the

commencement date was in 1974 some of the charges incurred must have
been in respect of electricity supplied to & business operated by
defendant |and his partners. Ilaintiff in paying the bill which
includes charges for 1974 had conferred a benefit on the defendant.
hold that the plaintiff was constrained to pay money for
which the |[defendant was legally liable and is entitled to the Jjudgment
of the court; |

Per Lord Wright M.R. in Drooks Wharf vs. Goodman supra 1936

albl BaR. at page 707:

"The obligation is imposed by the court simply under
the circumstances of the case and on what the court
decides is just and reasonable, having regard to the
relationship of the partiesScecceccccccocsosescecoacsocas
The defendant would be unjustly benefitted at the
cost of the plaintiff if the latter, who had received
nc extra consideraticn and made no express bargain,
should be left out of pocket by having to discharge
what was the defendant's debt".

U.D. Gordon
Judge

111




