IN THE SUPR.ME COURT 0¥ JUDIC/TURE OF JAMAICA
IN COMMCN 1AW

BUIT NOe CoLeN. 054/1982

BETWEEN NATIONAL SAPRTY LINITED PLAINTIFF
AND JAMES GIBBS © DEFENDANT

John Graham instructed by Kyers rhtohor and doy
Hart for Plaintiff, :

Earl Delisser for the Dofondanl.

Bearing on: March 19, 1"’1

BIRGHAN J3 ,
’ | In this matter the Plaintiff's company ¢dpim sgafnst the
| defendant is ‘m in dispute, hnmyh |

el
cl T

that the sum of %26.280.26; as dmn md ow
ught to set-off
against this sum eleimed the sum of $17,809,00 an _wm and

Plaiatiff's comparys The defendant uu.ﬂ "hm»

owing to ha,u for work done under various contIa “&' amm between

January 1980 and May 1981,

The perticulars of Defence at meph}dlbmdtho

e

following sums 2s being due to the defendant.

1¢ Mutual Life Computer koom
2¢ Alcan Jamaice Cospany Lutm

3¢ Adlocan Janaice cuyw Lhito&
Kirkﬁ :,ma

%‘ Jana ds !olophanl meam Mtﬂ
© Spanish Town and Weymenth: Rohee:

> ' S« Jaasica Telephone muwmy Limited:
¢ | uke Strest

6¢ Bervice Contracts

~ T

muneurw claim,
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In their reply, the Plaintiff's company joined lssue vith
the defendant and deny paragraphs 2 and 3 of the ﬁo!’aﬁuofﬁth'reunnoﬁ
to the partioulars as set cut in paragraph 3, | |
At the hearing of the susmons to;' dirwum m the nnur
on Sth Cotober, 1983 the fouowiu order was naﬂd !.ntw tl.h.
"6. The defendant to deliver to the Pld&tﬂt vﬂhlu 21 days

further and better particulars of paragraph 3 of tht 30 Do,
On 17¢h April, 1984 the following Ml“ I-M buttcr parucularu
were supplicd to the Plaintiff's Attorneysie ‘ ‘

1e Bﬂxowuon of the Halon 1301 fire suppr

2, Designed and engineered local. am‘
Dioxide fire suppression m

Bpray,

3+ Designed and onslmmd and . gowe
total renovetion of Ansul W M v
System and duet range five suppressis)

he Designed, cngincered and cowopdin % fﬁh
Apex Consultants the autamatioc.fire de
and alarme systems at Spanish Town and
Drive, .

Se Gonota) repairs to existing "“ ‘
nyatm.

6« General systeme pervice work from %‘W %61 to
- My 1981.; ,}, :

Baving regard to the amendments W&t M mtm to thc

Defence at the cutset of the hearing, it is oleay that uhaf; was

"intended in paragraph 6 of the partioculars was mutmn Jmniry 1980

and mot 1981, o |

- When the pludhma are fully .mma 4 s Qleap that the
vhole matter boils itself down %o a doternination s # % vhether in respect
of the six items of whieh the defendsat has -utm;v apdon
and avtng to him for work done on what is in at!” t’

- guns as due

the particulars as set out at paragraph 3 o!’ the ﬁaﬁm 8. nu as the

whether any such sums are, if at all due aud owiage

particulars supplied, it is further olur that _:.a:rro,&;ﬂoa to at least
three of tha {tems claiwed inm the particulars, that is ftems 3, 5, and
6, there oxisted abaolutely no basia for any meh‘a clain,
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On a full exemination of the ewidenss in this matter, my
task has boen mude even simpler dae to the defendant’s failure to
estadlish what if any sums are due and owing under item § of the
particulars as set out in the Defence, This relates to the ¢laim for
service work. Here, not only did the defondani fntlwto sention in his
evidence cone solitary sum as being duwe to h&n, thu evidenve of the
systea was that the company would only honour ola&nu for QOrvtco work

vhen an approved bill stating that the work was d«nv Wnu tubuittod from

a partiaulur cuastomer verifying this to be 80 !hn unnhnllonsod svidence
of the plaintiffs went towerds establishing that a ohdck o! tbo company's
recerds rovealed no such outatunding sums dus te thu dnf%ndnht-

With regards tc item 3 relating to work lllcaidly dono by tha
defendant at Alcan Kirkvine works on a Kitohen 8yat¢n lbr wh&eh the sum
of $844 is olaiwed, this was also entirely grounﬂlunu ﬁbr the reasons
that although the Flaintiff swors on oath thats

"ihe second project related to remcvatién of sa Ansul

Automan Dry Chemical Kitchen Systemy  Fhis. Umu’our#iod
on at Alcam Kirkvine in Mandeville, '3 have with me

the details of the dost of renovations . Shis work vas
done around the sume pericd of late 1980 to early 1981,
This job vas estimated at §5,001,00, X em glnining
$844,00, This job was left uatininhqd at khﬁ tives
I stopped working for the gompany." ey

As the evidence emerged, houovcr. tho‘i;hdbt quhutttod by the
defendant through the Plaintiff's company was not a‘noptoi by Alcan and
in accoprdance with what it is admitted by the defendant was the established

practiaos of the Flaintiff's company, there was no charge made to Alcan

for the preliminary work done,

The finel matter vhigh say also b"‘wuk“
to the work dons q&itho Duke Straut nanh;n¢.53&%f“
Company Lisited (Item 5)s The defendsnt's olaim
He m adeitted under coross Qﬁﬂl‘mtioh to ”““*

psed of relaten.
s Fodephons
48 for $700,00.
.ﬁ“ﬂfaﬂyﬂﬁﬁ' of
$816,00 on this jobe In this regard therefore, acatrary to ﬁhere

being any sua due to the defendant, he actuslly owes, the. Compeny $116400,




ol e
This leaves therefore for oconsideration throititons
namelyse
1¢ The Mutual Life bejoct.

23+« The Jamaica Telephone Company Limited Projects
at ¥eymouth Drive and apnniuh Tovn.

RS ¢~\.‘£ /,“ g

3. The Alcan Jauaiau Project 81170! Spray.
Ia rospoot of all these projoota the rlatu&&!tl.lthough

nllosing Ln thoir roply a eoupleta doninl otxaﬁy &uo and owing

have nnt dnxﬁ?g the hearing sought to dony that th&“dﬂfondant did in
[ ‘5‘ » © o by
fact do some work on these projoeta for which uouo ronuatrntion ought

tok?q mado to him, Howveveyr, 1n rnlation to 1t0lu 1 tué 2 luprn tho

‘‘‘‘‘ Lo ghidn
sums mentionod by Mr, Julian Templar tho Mannsinp b

Plaintitt'a COmpany and who was at ald natortal e in thia poaition
and who had an intimate working knowledge of tho dof»ndnnt input in

nll of theae prodectn is far less than that b.lnn clniuod by the

defendant, It is gthorefore necessary to oxautnp thtﬁcvldonoo available

B
in some dotail in determining the oxtent o! thl dofendaut'a xinvqlvomont

AT R R o
1n each of these projects.and 951ng the. pw#clnc foruila ag statod by

the dofondunt vhich system has not bcﬁkhnllonaod y hoﬁ?lalntiff in

seeking to arrive at whatéono would rognrd a. botus fhir snd reasonable

lwlrd of coaponsation to the dotondanto

1nspoction ot the Computer Room. Tho sonornl tﬁnywut‘ n val uohodulod

ﬁr Qdﬂwhich would

to remove throe Halon cylindtrs and hav ‘thou red

« Sy d'

ontutl those cylinders boing uhippod abroad to

lni, Florida, UeSehs

to the coﬁgany'l agents there fur rocharging to ho dwn@p

N e
T IR Rt L O -




- % e

The defendant while adsitting that this was a part of his
instructions, is saying thet before the oylinders were: removed the
cause of the discharge had“a‘*te'bc identified, This would seem to be
both logical and reasonables EHe did pot agree with the evidence of
Mr. TEsdplar that the cause for the discharge had already been
ddentified over a year bdefore.

‘The total estimated cost of this pggj@gﬁggww 18224707480
and the defendamt is claiming the sum of $2640 br’Sﬂﬂi about 11% of the
total contract price for the jobs, He -tatod}thdtdﬁhcwverkid:on this
projsst from late im 1980 until early in 198%i.;Mrs:Jultsn Penpler is
of the opinion that a reasonadle unmntmmm .
be 3150, He bases his opinion on the faob. ANA¥HMEIRKE

’ dmvuaant did
was to remove three cylinders and take them to: thd th#! Loy lhipnent

abroads , “

1 am of the view that !up'hr!rw woach uw wtdah ‘seeks

to downgrade the quality and kind of serviews ;;Wmmw#tmt vas

offering to the Plaintiff's company. Kﬁrﬁ ‘wal & nuan who 0B tho -evidence
of Templar was an highly ekilled diuetrtoiinﬁ(‘@qaqdoﬁkﬁplmctr;uian)
when he came to werk for the Plaintllt'l~oﬁnﬁkﬂ’hiﬁ@1Q?ﬁi ‘Bis work
performance did not go unnoticed and vn-owonammnﬁby
Management that he was uoiootol‘to‘bo~tvatBQGWQbﬁﬂﬁﬂ%iﬁ@ﬁvdﬂr to

render him more efficient in tho*pnrticulla'tlﬂld#thiﬁ@tlcwnluint1ft'a
coppmy was engaged ine His job designation. c!:ﬁyﬂtoulaauporvinor ueant

that he did all the preliminasry work on proj.¢g.j‘ud}". therefore
respensidle- for the preparation and submission’ .

tenders which resulted 4in n=uuno¢uuru1¢3¢ug',%”
joby. Templarts evidence tends to attagh no.ref
view She defendant's services on this progect.is

seni~skilled lsdourer fit only tbr»thuvgtiqvuih””””

used for domestic cooking.
The veight of the evidende novevery sRggest. tu
had already terminated his uurviona vith &h¢<vlh$m&1£tlu comyany when

the actual removation work was cnrriod aut¢ ET it
-3 ,
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I would regard the preliminary work as being about 5ﬁ;2:
of the total labour costs, the other half I wpnlg relate tp‘inatallation
and renovation costs, Based upon the defendant's formula of being
éntitled to ome third (1/3) of the tota)l labour costsy I would
therefore award him 1/3 of $2362,50¢ (this sum being one half (%)

of $4725,00 - the total labour costs on the prgégg&)wouv$do Exe Se

He recovers therefore $787,50 mnder this hond,

sum dus to him in respect of both thess projoctsq Hia svidence is that

he was responsidble for designing and engimeering the pey "Kiddie"

. ¥ire 3ystem for both projecta, This entailed site meetings with
.. 8rchitects and consultants to oo-ordinate and detail the lay out on

the site of the Fire “omponents.offered as well as to finalise with

the consultangs the final approval of the.3é f_'agins showing the

componentss, Further he had to eo~ordinate.en, Loesgio
fire alarm components against electrical gen poNponents, - To

overall a detailed co-ordination of‘;hq¢g§§g4 Qg pFeBe componente,

It hse been gugzested to the q,td@q@pt\thatwwwj;%g@a%gg@Tpgtury,and

extent of the work which he had been cnspgpd%go&ggxygggﬁyaggitgis
project. The preliminary work vas suocoaqfnlaq%gg;ngdftbgpughﬁby him
to the stage thut based upon the estimates prepered: by, bdm a successful
tender was subnitted for this projects Hr- Templep has adnitted that
he had very little working knowledge of olocgr;g&;%gygggpsvhenco

his gompany obtalning the services of the defendant.who.lem

his own admission knew as scmeone nktllgdbigﬂggam :L_;wé AY |
which the company was engaged. Tolplar.pnéﬁqgig% MgMJ # koew ¢
{nstallatiop of Fire

defendant to have been previously .ngag.@,;g.;g,‘h
Alara Equipment for a gompany to which the Plajmtiff's company sold

such. squipment,
I wouwld nttribntu\;hc:ont1raygpg@ppwﬁwgg@lgg@9t o8 thoaa
tvo projectsto the defendan¥s skill and experbisty..Lifo.uph find as

a fagt, however, that he notunllywpropngod;tggggr@giﬁggﬁaqﬂnr,\Dglgssor

sought to contend but I am ot.th.,opini§n¢$gg§ﬁ§hgﬁdggyipgg although .

~
~done by Mr. Templar were the idese of the defengant.. . As exhibit 2
 presents a breakdown of the costing on this p;gag,g vhigh shovs
| that the tébll labour costs was $10,123,10¢ o!“%wich installation

N §55
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accounts for $8,615.,40¢ and engircering $1,507.7084 MNre Tomplar

has saild that the defendant did not aatudlly‘tnki'pthQQn the imstallation

of the two systemo which I have found were dcainnndfby the defendant,
Although Hre Deligeer apent wuch time in shallenging the authorship
of the drawings - Exhibit 3 snd & in seeking to attribute the oredit
for theilr preparstions to the defendant, Touﬁihrs cvidoncu aps to the
inectivity of the defendant in the aotual 1nnttlzoltan vork duo to his
departure {rom the ocompany, was allowed to go uaaha!ltﬁaid. I accept
Templar's evidence that this was the position, ' |

I would mooordingly sward the eatire lul nt 31.507o?0¢ to the
defendant as he was in my opinion soley vonpcnuﬁblo tur th- snginesring
aspest of theas two projects, '
Alcan 8ilver Spray

This leaves the matter of the Aloan Silver Spray. This is

e relatively emall claim of $360 in respect #é &ﬁivar‘spray Hotor
‘!hn~d¢¢bauane lays
olaim to designing s New Kiddie 1001bs. eupautﬁy lyi&ot.‘ This Job
ontailed the defendant travelling to Port»ﬂdqalvwl~oa uovyrnl,occauiaﬁn

to run & number of tests on the existing a&aédmt*a&ﬂ”thdd to finally

Lautich Carbon Dioxide Fire Suppression syatnnv'

prepare layout drawings for that eystem., KHe aun&tho!ully tendered for
that job and tho total estimated labour costs wis O!.G;&,zé;. The
defendant took(part in the installation of thiu Ayutwu. Bie claim
covers approximately 10% of the total estimated 1lbour uoatl. |

‘Mre feuplar hes agein sought to relegate the. datlaﬁnmtﬁt &nwut into

this project to that of his merely copying a. m«ﬁm mﬂl on a design
to be found in the installation manual, JXn ﬁhtl‘ﬁmlutﬁg hovavcr. ke
adnitted that the defendant actually couu¢n0u4 the &ulhuilnv1bn work but
vas prevented from completing it when his services to the company were
terminetad, ' | |

Mra, Mary Angels Templar, s Direstor of the Fiaintif? company
and one wvho has access to the coapany's records in hnw;&viénnoo said that

no tendsr vas received from the defendants A bil) seeking an advance .
(Exe 1) was-subaitted by him, but this was queried by hor and never pald,
Her evidence would therefore be in confliet with that-nf Rre Templar,

1’.! no tender was submitted for this 93'03“0 ...-uouu&u-.:.../&

| h}‘) 's; , (ﬁ
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for ”grmnl approval, that bfing the normml pvuétioﬂi &tkuoonn somewhat
strenge to me that the defendant was allowed to aaﬁualxy gonmence tho
1nsta11ution‘work ap My, Té-plar has testified, |
The amcunt of $360 charged doea'nnf. however, seem exhorbitant
in the oircumstances and this sus is sllowed, )
~ This geons that out of the total of t17§§ﬁ’¢¢3§£ﬂ~aby~uar
of set-off the defondant succeeds to the oxtcnt‘of‘32§6$§q£0l.
Judgient is therefore entered for Plntuti!t.tor 815.153.80¢
with costs to be taxed and if not‘lsreegzybz/;yjzif:‘ E
Interest awarded on Judamentﬁg- from 1&%~ﬂovtnbgr, 1981 to
30th July, 1981, | , -
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