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IN THE COURT OF APPEAL (S Yo

SUPREME CCURT CIVIL AZPPEAL NCG: 73/90 -

COk: THE HOW. HR. JUSTICE CAREY - P. {iG.)
THE HON. MR. JUSTICE FORTE, J.A.
THE HOW. MR. JUSTICE GORDOW, J.&. {(2G.)

BETWEEN HaTIOHLL S5UGER CO LTD & OGRS APPELLANTS
AND HMERICAN INTERWATIORAL
URDERWRITERS (JARETCH)

LTD & CRS . REEPGHDEHRTS

Miss Hilary Phillips & Mrs. Denise Kitson instructed by
Perkins Grant, Stewart. Phillips & Co for Appellants

Dennis Morrison & Miss Ingrid Hangatal instructed by
Dunn Cox & Orrett for Respondents B o

Z27th, 28th, Z9%th May & 1lth June, 1953

- .»/ ~

CLREY, P. (ZG.)

This appeal relates tc arbitration proceedings involving
a dispute whether a bridge came within the definition of "buildings®
in & clause in an insurance policy covering the insured's property.
The background of this matter is as follows:

The appellants entered into a written cclleciive insurance

agreement policy with the respondents whereby all the insured’s

=

"propexrty described in the agreement, were covered by the policy. 2&s

a result of loss occasicned by fldod damage to their property, the
appellants entered into negotiations with the respondents to settle
their losses. The respondenits, in the event, agreed teo satisfy all
claims except loss due to damage to a bridge known as Knight's Bridge
which the respondents conitend was not covered unde: the pelicy. The
parties thereafter‘agreed to submit this dispute for seittlement to

an axbitrator. The actual term of the agreement was in these werds:s
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The parties sels

In her award,

jefence ave

-2

“21]l the matters in difference between
the parties hereto as contained in
and arising out of the aforzesaid
action especially the ﬂueqticns whather
the said KNIGHT'S CRIDGE iz inclucded
under the afciresaid hgreement and
whether in the circumstances the INSURERS
ara liable TGO indemniFy the INSURED for

a b referred
tu &LD;Lr tion fg' award o Fing

Lhoat agreement,; the declaretion sought in the

“# Declaration thet the afgresaid

¥night's Bridge is included in the

pLOQC ity Insured in the Ccllective
3 Policy Ho.

LH~MP~53u3lG ¢ and as a consaguencea
ithe Inmsurers are liable to Indeunify
.the Insured fov loss Iacluding conse-
guential loss znd damage to the
zforesaid bridge.*®

yred (so far as iz meterial) as folicws:

"The Insurers say and conitinue to say
that Knlghu“ ridge was not covered
under the said Policy.

The Insurers-will concend that the
said bridge was a road or formed a
part of a road and that it was an
express term of the said policy that
the Insurance aid not exitend ito cover

Yoaos,
ad Mrs, angella Hudson-Phillips ¢ as arbi

7 5 on the
Ay of Murcnf LBV ih-* I would

L e
L 2
cnly cetermine the guescion
o

e
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iiability, that Is; whether RHNIGHT'S
BRIDGE 15 part of the proparty
insured by the afcremcnitioned Policy.”

In refusing tnec declaration scught, she s3aid -
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I award and adjudge that the sa

Knight's Bridge is noct pA_L of the
‘property insured' by the afcrementionad
policy and that the Insurers are not
liable tc¢ the Insured in respect of
damage caused to the szid Kanighit's Bridge
by floocd.” ‘
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covered Knight's Bridge was expressed in these terns

Paved fLreag, Mo

“the Properi: d xs Duildings,
sncluding ‘Landlord’s figwures and
fittings, foundations, Cates, Walls
Fencas, P lachine

L

CUI"!IZIJ. ...un
responsible and

which the Insured i
11

cther Contents

zt the following locations:
Tne appellanis applied to the Supreme Court

tois avard, but the application was Aismissed by Edaw

o,

crcdey dated 1%th July, 15%¢.

heard submissions from counsel between 27th and 25th
having dismissed the appeal, we promised to put ouxr

writing. These are they.
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The appioach of this Court as indieed of
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nformed by the dicta of Lord Cave
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this award can be

RKelantan Goverpment v. Duff Developuent Ceo., Litd [i92

{(hep.) 349. The learned Lord Chancellor havi ing held
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aside
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ards J, by an

Tnis appeal is from that order. We

May when

reasons in

awards J, to
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37 k11 E.R.

that the

reference in the case before their Lovdship'e House related to a

matter of constructicn, continued thus at pages 354~
PLf this be s¢, I think it fcllows that
unliless It appears on the face of the

ies
award that the arbitrator
on principles which were wrong in law,
d iciusions ~b to the consitruction
15t be acceptod.
an gward may e set aside for an error
appearing on the fazce of ii: an
no douuu o guestion of counstyuciion is
gene“ally speaking - & guestion c¢f law.
2ut where a guestion of consuruction i
wne very thing refsa for arbitratio
then the decision of the arkitrator up
I 3

L"eo \.A.GL‘J..:‘ B

nas proceeded
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n,
on

e
Lhat point cannot be sei aside by the

court only bhegnauss the court would ivself
have come e a different conclusion, If
Luoappears by the award that the arbicraver
nas proceeded illegally for instance, that
ne has dscided on evidence which in law
wag not adnissible, or on puinciples of
construction which the law dees not
countenance, then there is cerror in law
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di ng of
arhitrator
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may be ground oL
but the
the Zourt f:on
5 conclasion on
struction ¢s nolt encugh
purpose.
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Channell J;

and Others

ap
of

respects

The decision cf

hare he sald:

a well—established
of that 1f a mistake
pears on the face of the

an arbitrator, thai nakes

and ic can ke set

the house of
Yiestinghacuse Blectric

v. Underground

kailways Co. of London [1512:
though that was in some

a scmewhat peculiar case,

no

British

\ s
a e
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clearly shews

that the ¢general principle

is as I have stated:; but it is egually
clear that if specific &Lestlon of
law is submitted Lo an ator for

a

ol o Ay
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his decision, and he does decide i,

la o g

the fact that the decisicon is
Zrroneous es noit makes the award bad
on its face sO o permit of its
being set OL#FLWlSQ it would
be futile tCc submit guesticn
of law to
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aside.
eveyr 3

i

recognized the Llimits court's

arbliration awarcs

Lid v. Mutual Housing

e

fe LUL{-_L
an u_bl rator

he suprem
of

;l'!

their
n arbiv

an

have
findings
necessarily ilaplied
turbed save 1n cert
cirgy nces. "

Apreased or
(o) dis—

be
sa
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Finaltly., I would mention F.R. Absalom Limited v.

Great Western {London} Garden Village A,.C,

[

Society Limited (193

5592,

The House of Lords reviewed the auvthoerities with respect to
the twe ¢ifferent types of situaticns in which an arbitrator’s

award may be sei aside

powers
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Lerd Russell at pade Xpregssed his opinion Lhus:
"My Lords, it is, I think, essential

Lo Xeep the case where disputes are

referred tc an arbiireacor in the

Gocision of which a guestion of law

boecomes material digtinct from the
case in which a Sprlf ¢ guastion

of lew hasz been referred te him for
decision,. I am not sure chav the
Court of &Lppeal has done so. The
authorities make & clear distinction
berween those two cases, and, as they
appear to me, they decide that in che
former case the Court oan interfers
1f and when any errocr of law appears
on the face of ithe rd, but that in

uch interference
the ground that it sc

appears théat the decision upen the

guesticon of law is an erronsous cne.”
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at page o1
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“The rule wag again restated with
approval by Lo"u Dunedin giving the
opinion of the Privy Council in
Champsey Bhara & Co v. Jivraj Balloe,
etc., Co (1322 A.C. 480. I know of
no avthority that limits its
application so as tc exclude cases in
which a gLestion of law must
necessarily arise; indeed, if that

ere soc, the ruie would be 1n effec:
meaninglessc The rule in zruth
applies to the OLQLHGLI case whmv in
the words of ILoxd Dunedin [1623 AQCO
4¢8, 489, the submission referu "to
the arbitrator the whele guestion
wheilher it depends on law or on fact.
Yo ke coniragied w
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15 the special ty ype of case where a
different rule is in force, so that the
Court will neot interfere even though it
is manifest on the face of the award
that the arbitrator has gone wronyg in
law, “This is so when what is referred
to the arbitrztor is not the whole

zuestion,; whetner invelving boith fact
or law, but cnly some specific guestion
of law in express terms as the separate
gquestion gubn_utegg that 13 to say,
where a point of law is submitted as
such,; that is, as a point of law, which
is all that the arbitrator is Leqhired
to decide, no fact being, guoad that
submission; in dispute.”

The guesition referred to the arbitrator was, guitce
clearly, a_specific question of construction, viz, was Knight's
Bridge a “"building™ within the terms of the clause in the policy.
not with any degree of confidence,

it was argued by the appellants.

K



that & specific guestion had not bsaon referved to the arbitracor,
rather it was a mized guoestion of fact and law. Counsel relied

on Parsons v. Brixham Fishir ng Smack Insurance Co. Lid [16158)

the conclusion that {he guestion was of z most general character.

Contrast that with the situation in the present case. The parties
agreed that the guesition for decision was wherher Knight's Bridge
was a "pbuilding” within the meaning of the clause of the policy.

That was a specific guestion of law which the zrbitrator answered,
unhappily for the appellants, not in their faveour. It is setcled
law that this court cannot interferec merely on the ground that we

would come to a different conclusion. e may only interfere whare

"

the arbitrator has proceedead rllegally viz, on principles of

[o

construction which the "law does not ccuntenance." Lor
explained that phrase as “wrong principles of construction. ©

Mlss Phillips fully appreciating, there was nothi ng in

her first salve, nesi subitied that tha arbitrator had indeed
procezded on a wrong principle of construction. She said that the
word “building” was interpraoted vithout reference o Sl word

and fittings. By stating as she had in her reasons that building was

e be inherpreted in its plain; crdinery and popular meaning as
invelving structure with 2 roof and o support for t¢hat roof

Cave himself
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the expansive or extensive sense whichi the cases showed it had.
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cited cases where the word “includes" was consirued in the

sense for which she contended. &s a furtheror subsidiary point,

she said that., the arbiirator imported words not included in the
clause peing interpreted. She was alluding to the arbitrator’s

reasoning at paragraph {g) of her reasons, where she wrcte -
e light of the use
including® afiex
the word iiding' in the des-
ription of the 'propsrcy insured’
and of the fact that the phrase
Ancludwng lanulorc s fixtures

7] e |
") Howevs

of Lh& Wor

and f£ittings® is in parenthesis,
the ?audlordﬂﬁ fixturzs and
”lztwngs "eLelec o must, in

my opinicon ke landlord®s fixtvures
and Iltﬁ“an attached to, cr affixec

to; or referable to, Luildin94 in
the nature of suruciures with rocfs
and supports for the roofs;"”

The words underlined constitute the imported words.

These arguments do not show that the arbitrator acted
llegally, that is, used any rule of construction nct countenanced
by law. A restrictive interpretation of *including™ is not a wrong

principle of censtructicn: it is no more than a construction with
which the appellantc does no. agrese. There is nce inflexible rule of
construction that the word “including® must ke construed in a sensc
of enlargement, regardless of the context. Mr. Morrison was entirely
correct when ho called attention to some thi¢e casee whers that word

was construed in a restrictive sense. In Commissioners of Customs

and Excise v. Savoy Hotel Lid {1S¢¢1 2 A1l E.R. 25% at page 301,

-

Sachs J, pointed cut the protean gualities of the word. He said:

*Included® is a word to which
parliamentary drafismen secen
considarably addicted: ons
reason for thisc may be that in
law it can have, according co
its context, not only one or
other of simple but in essence

3

found to have besn used szmpl}

o enlarge, to limie, 1o define
cxhaustively or for the avoidance
of doubits toc repazt the preceding




"werd cor phrase), but it ay als
used tc secure on onz and thw SEm
cccasion more than one of those
effects thus putting the draft
but not necessarily the court
happy position."®

Hr. Morrisen argued that the czses cited as to the

o

construction of “including®, demonstrate not a rule of construciion
bui an approach that might be uppropriate in “he circumstances and
context of a particular case. That argument, in my opinion, is
well-founded,
Counsel for the appellents failed vo vecognize that in

giving the word "building® ite plain, ordinary and popular meaning,
the arbitrator was invoking & principle countenanced by law. She
dzd not ignore the word to which, Sachz 3
Seem considerably addicted. she construed it as enla.ging building,
albeit, not in the way counsel suggosted,. That is not “illegaliby®
which would constrain the court ta interferc; it is a difference in
constructicn. o wiong principle is involved. 'The arbitrator also
considered the context in which che word was used. See paragraph

(¢} of her reascns which have already becn recited.

[

have said encugh to show that Taere wWas no errory on the

face of the award which woulé allow me t¢ interfere by setting aside
the awarcd. & specific quesiion of constructicon which is a question
of law was submitted ito the arbitrator. fhe answered vhab guestion.

Zven 1f the decision is erronecus, thatl would not make the award bad

Q
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its face to allow its being set aside. The last words must be those

©f Brav J in Re King and Duveecn {supral at page 37:

c». The parties agreod ic be bound
by the decision of the arbitrator

and ith ey ave bound by it:, althcugh
it may be erronecuc in law. "

The conclusion is inevitable %iat the appeal must be dismissed.
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FORTE, J.A.

1,

arey P, {Ag.) and agree with the reasons and conclusions therein.
in my view the dicta cf Lord Russell and Lord Wright in the case

of F.R. Absalom Lid v. Great Western {(London) Garden Village

i

Society Ltd 11933 A.C. 592 referred te in the Judgment of

Carcy P, {(Ag.) settles very clearly the isste involved in “his
case. Ferscns agreeing to refer specific questions of law to an
arbitrator, wmust abide the decisicn of the arbitrator unless it is

apparent on the face that some illegal:ity influenced ihe awsrd.

9]

In this case, despite the enthusiastic efforts of cocunsel, ithe

appellant hzs failed 3¢ tc show, and consecuently I agree that the

appeal should be dismissed.

GORDOH, J.A.{4d.

1 entirely agreas,



