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In the Supreme Court.

M10 of 1981
DETWEEN THE NATIONAL WORKERS UNION
CCMJDJGTQND CAMPT'ELL Plaintiffs
AND THE. JAMAICA DROADCASTING CORPORATION Defendant

M1l of 1981
- CETWEEN THE UNICN OF CLERICAL
ADMINISTRATIVE AND SUPERVISORY :
EMPLOYEES AND DEVERLEY NEWELL Plaintiffs

AND THE JAMAICA DROADCASTING CORPORATION Defendant

R. Carl Rattray, Q.C., and

P.J. Patterscon for Plaintiffs
Bmil George, Q.C., and for Defendant
Dennis Goffe

13 March, 1981
SMITH, C.J.:

These proceedings were caommenced by the filing of originating
samonses on the 17th of February, 1981, The claims in each case are
identical. As filed, the originating smwons in the first case claimed,
first of all, a declaration that the plaintiffs be entitled to have the
issue of the.dismissal of the employees of the news rom department of
the Jamaica Droadcasting Corporation referred to arbitration "by virtue
of a true interpretation of the tems of a collective labour agreement”
entered intoc between the first-named plaintiff, the unicn representing
the employses, of whcm the second~named plaintiff is one, and the Jamaica
Broadcasting Corpcration, which agreement is dated the 20th day of
August, 1980 and is in full force and effect. The suvmons claimed,
secondly, an injunction restraining the defendant from appointing
persons to f£ill the vacancies in the news room department of the
Corporation before the issue of the disnissal of th employees in that
department had been determined on arbitraticn as provided for in the

said "eollective labour agreavent.” The claims in the second case are
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identical, as I have said, except that the Union of Clerical Administya-
tive and Supervisory Employees and Deverley Newell are substituted for
the National Workers Union and Collington Campbell, as plaintiffs.

On the same day that the orijinating summonses were filed,
ex-parte sumonses were taken cut for injunctions restraining the
deferdant from £illing the vacancies until a hearing and determination
of the originating summonses. On that same day the summonses were
placed before me and I granted the applications for eight days @ .
allow the defendant to be sexrved. Subsequently, on the 19th of
February, summonses were taken cut by the plaintiffs -~ that is, the
plaintiffs in each case - and served on the defendant for orders that
the injunctions previocusly granted he continued until the trial. Since
then, the interim injunctions have been extended fram time to time and
they are still in existence today.

On the 2nd of March notices of applications tc amend the
originating summonses were filed by the plaintiffs and the applications
were to claim an additional relief in the summenses. The relief which
it was sought to add in each case was as follows :

" E\thher and/or in the alternative, the plaintiffs

claim a declaration that the employment of the

amployees of the news room department (i) is still

subsisting and (ii) has not been effectively texrminated

since the redundancy claimed hy the JIC does not in fact

exist and is a mere colourable device by the defendant

to deprive the workers of their rights under the

Collective Labour Agreement, Industrial Relations

practices, the Laws and the Constitution of Jamaica.”

The applications were granted without objection on the 6th of March,
the day that the hearing of these applications commenced.

The arplications were fully argued over the pericd the
6th to the 11th of March, and I am grateful to learned counsel in the
case for their exhaustive arquments and for the maximum assistance which
I obtained from them. The hearing of the applications wag adjourned

into court today for my decision to be given in view of the chwious

public interest in the applications.
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There are two distinct reliefs claimed in each case. The
first is based on the existing collective agreements andl seeks to
have the court declare the right of the anployees to have the question
of their diamissal referred to arbitration. Though this is not
stated in the sumonses, it is common ground, and it is made clear in
the affidavits, that the sole purpose of geing to arbitration is to seck
an award for the reinstatement of each of the dismissed éxtployees.

The second relief is independent of the collective agreements and simply
seeks a declaraticn fram the crurt that the contract of employment of
each employee had not been effectively teminated and is, thas, still
subsisting.

I will now make reference to the principles relating to the
grant of interlocutory injunctions. It is zaid that the object is to
protect the plaintiff against injury by violation of his right for which
he cauld not be adequately compensated in domages recoverable in the
action if the uncertainty which existed at the time of the application
regarding the existence of his right were rasolved in his favour at
the trial. On the 5th of February, 1575, the decision was given by

the House of Lords in Mmerican Cyanamid Co. v. Ethicon, Ltd., (1975)

A.C. 396. DBefore this case was decided the established rule was

that before a plaintiff could ask a court to exercise its discretion to
grant an interlocutory injunction he must establish a prima facie case.
This is to say, he must satisfy the ccurt that if the case went to
trial upon no other evidence than is before it at the hearing of the
application, the plaintiff woudd be entitled to judgment on his claim,
In the American Cyanamid case the House of Lords, in a speech by

Lord Diplock which was concurred in by all the other members of the
House, declared that there was no such rule as was thought

to exist. Instead, it was held that a ccurt need cnly be satisfied
that there is a sericus cquestion to ke tried and that, unless the
material available to the court at the hearing of the application
fails to disclose that the plaintiff has any real prospects of

succeeding in his claim at the trial, the omurt should ¢O on o
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consider whether the halance of convenicnce lies in favour of granting
or refusing the interlocutory relief that is sought. As to that,

Lord Diplock had this to say in his speech (at p. 408)
" .o .o« the governing rrincinle is that the court should

first consider whether, if the nlaintiff were to succeed

at the trial in establishing his right to a permanent

injunction, he would be adequately compensated by an

award of danages for the loss he would have sustained

as a result of the defendant's contimuing to do what was

scught to be enjoined between the time of the applica-

tion and the time of the trial. If damages in the

measure recoverable at comon law would be adequate

remedy and the defendant would be in a financial nosition

to pay them, no interlocutory injunction should normally

be granted, however strong the plaintiff's claim arpeared

to e at that stage. If, on the other hand, damages

would not provide an adequate remedy for the plaintiff

in the event of his succeeding at the trial, the court

shculd then eonsider whether, On the contrary hypothesis

that the defendant were to succeed at the trial in establish-

ing his ricght t» do that vhich was sught to be enjoined,

he would be adequately compensated under the plaintiff's

undertaking as to damages for the loss he would have

sustained by keiny prevanted from doing so between the

time of the application and the time of the trial. If

damacges in the measure reowerable under such an under-

taking wuld ke adequate remedy and the plaintiff weuld

ke in a financial positicn to pay than, there would be no

reason upcn this ground to refuse an interlocutcry injuction.

It is where there is doubt as to the adequacy of the

respective ramedies in demages available to either party

or to both that the question of alance of convenience arises.’

Within three months of the decision in the Zmerican Cyanamid case it

was criticised in the Court of Appeal and justification foand for
applying the accustomed principles in the particular circumstances of

individual cases (see Fellowes and Scn v. Fisher, (1575) 3 W.L.R. 184).

Counsel on both sides in these proceedings adverted during

the argument to the American Cyanamid principle, that there is a sericus

question to be tried, so that is the principle which I shall apply in
cming to a conclusion on the arguments.

I deal first with the reliefs which are based <;>n_/tiggllective
agreements.  The first issue raisel is the question of validity of
the agreements, it being contended for the plaintiffs that they are
legally binding and enforceable, and for the defendant that they are
mt - that they are binding, if at all, in honour only. Ccunsel
for the defendant were able to cite authority in favour of their
contention, while counsel for the vlaintiffs were not.  Mr. George
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relied cn statements in The Worker and the Law, a work by Prof.

K.W. Weddexrlurn, and to two unreported decisions of the Full Court

of cur own Supreme Court, navely, R. v, The Industrial Disputes

Trilunal, Exmarte The Half Moon Hotel, and 2. v. The Industrial

Disrutes Trilunal, Exparte The Shipping Zsscciation of Jamaica,

On their part, Messrs. Rattray and Patterson for the plaintiffs
sulmitted that there was no legal authority which went as far as

saying that collective agreaments as a class are legally umnforoeabl;e;
and this sulmission was not contradicted. The sulmission appears to m
be surported by the statement of Professcr Wedderburn (at p. 107 of

his work) that -

" the question of the enforceability of collective
agreements is ot yet finally closeld in Dritain.”

Varicus reasons are given in the authorities cited why
collective agreements are not hinding and it is not necessary to set
them cut here, but it seems clear frcm those authorities that a decision
as to the legal enforceability of such agreements can only be made on
an examination of the tems of each avreement. Thus Carey, J. said

in the Shipping Association cas: (at p. 38 of the judgment) :

" Such agreament will have to he considered on its cwn
facts. Where the tems are jrecisely stated and
are certain, there is no reason in law why the
intention to be bound by the terms cannot be imputed
to the parties. *

As a matter of interest, and perhaps ironically in the

context of these proceedings, it appears from what Prof. Wedderburn

says at(p. 107 of his work’ s that the trade unions in Dritain are the
main contenders that collective agreements are not legal contracts,
and so they say that no legal action can ke brought if a union fails
to observe agreed procedure. Prof. Wedderburn goes on (at p. 108)
to say @
" eeeses O legal action between union and employers for the
direct enforcement of such an agreement has ever been
in this country; and this is so because neither
side wishes this sancticn to apply to their agreements.

there is no final judicial decision because the parties
have always 'intended’ that therc shall not ke one, ”

7’
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Those actively involved in industrial relations digrutes in this
country will be able to say whether unions and avployers in this
country have blown hot and oold in this respect from time to time.

Counsel for the plaintiffs point to the tems of the
collective agreaments in these rnrocecdings and sulmit that it is
manifest that the parties intended and did create legally enforceable
contracts. Looking at the agreements and examining their terins, I
see nothing in formm or content, and my attention has not been
directed tc anything in them, which is inconsistent with their being
legal contracts, enforcoeable as such. To the contrary, they corply
in all respects with the requiraments of written legal contracts.
I point particularly to Part IIT headed "Panmmanent Provisions”, the
intrcductory paragraph of which reads as follows (rending from the
agreement in the National Workers Unicn case) :

" The following clauses of this agreement mumbered 7 - 37,

shall fom part of the permanent tems of the employment

of the employees and shall remain in force until varied

by agreement between J.5.C. and the representative of

the employees for the time being, and the expression "the

union® used therein shall mean the recognised barcaining

representatives of the emplovecs from time to time and

shall be deaned o have coame into force on the date of

this agreement.”™
Clause 37 of this agreament sets out the crievance procedure. No
reason was suggested durirnxy the arqument, apart from the general
statement that collective agreements are binding in honour only, why
an employee should not be able to enforce any of these clauses against
the defendant. It may be said, as Mr. George said, when I asked him
about the rammeration in Part II of the agreements, that they woild
ke enforceable, not because the collective agreement is itself
enforceable hut,oecause the clauses are incormorated into the contracts
of amployment of the employees. I fail to see any practical difference.
I hold that the collective agreaments arc prima facic legally enforceable.

The result of this decisicn is that the amployees are entitled
to enforce the grievance procefure in the agreements and with the ai?

of the Arbhitration Act insist that the dispute be referred to an
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axrbitrator. Even if I am wrong and the collective agreements are
not legally onforceablc, I am of the opinion that, with the aid of

the Arbitration Act, the arbitrazion clauses in the agreements could
still ke enforced. Mr. Georgs sulmitted that s. 3 of the Arbitraticn
Act (more accurately, the definition of "sximigsion” in s. 2 o the
Act) refers to arbitration clauses in legally binding acreanents.

This mey well have been so when the Act was passed but I can see no
reason in principle why the relevant provisions in the Act,which are
not limited in teims, should not apply to agreements with 2 legal
status such as is given to written collective agreements by the Labour
Relationms andd Industrial Disputes Act. “ne need only lock at S.
6(1) of that Act:

"

Every collective agreement which is made in writing
after the commencement of thig Act shall, if it cdoes
not contain express procedure for the settlement,
withcut stoppage of work, of industrial disputes hetween
the parties, be deemed to contain the procedure specified
in sub-section (2) (in this secticn referred to as the
impliext procedure) . "
The effect of these rrovisions is that grievance procedures in collective
agreeanents are recognised by the statute and where no such procedure is
provided in such agreaments the implied procelure in sub-s. (2) of the
section is incorporated in the agrecements. Thare is no reason in
principle why the grievance procedure should not include a reference to
an arbitrator as a final step in the procedure; and if it does, why
should not the Arbitration Act be used to enable the parties, in the
interest of industrial peace, to have their disputes settled in a way
which is final and legally binding; which, after all, is the sole
parpose of the implied procedure.

Mr. George contended that even if s. 3 of the Arbitraticn
Act gives legally binding force to the clauses, the arbitratcr cculd

rot enforce any clause in the hitherto unenforceable agreement. I have

said enough to indicate that I disagree with this contention. In any

event, it is DOt, ex hyrothesi, ths unenforceable clause that would become
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enforceable. It would be the award made by +the arbitrator in respect
of that clause that could he enforced.

It was sulmitted for the defendant that even if the arhitra-
tion clause in the collective agraaments can he enforced, under the
agreanents the powers of the arbitrator woul? he limited to camlaints
arising cut of “the application and interrretation” of the agrcements,
It was said that the agreements make no mention of dismissal on the
ground of redundancy, so if the arbitrator is to apply and interpret
the agreements it cannot fall within his jurisdiction as to whether
or not the employees have been properly dismissed on the ground of
redundancy since such detemination would not be either the applica-
tion or interpretation of the agreements. I think Mr. Rattray's
reply effectively answered this sulmigsion. He sulmitted that it is
clearly implicit in clamse 29 of the National Workers Union agreement
(and similarly in the arbitration clause in the other agreament) that
enployees are entitled to have disputes relating to their dismissal
or the terms and conditions of their employment sulmitted to the
grievame rrocedure and these would be disputes arising out of the
application of the agreement. It seems that the arbitrator would,
clearly, have power to deal with dismutes regarding the termination
of employment, and that is the dispute here.

As I have said, the employeces wish to enforce their right
to go to arbitration for the sole purpose of obtaining an award for
their reinstatement. It was sulmitted for the defendant that the
arbitrator would have no power to award reinstatement because
(a) the power to reinstate cannot ke implied, it has to be
expressly given and (b) the power is not a commen law remedy and equity
follows the law. It is to be ohserved that no power to award
reinstatement is expressed in the agreaments.

The submission that the power tc reinstate cannot be
implied is supported by the case, cited by Mr. George, 2f R. v. The
National Arbitration '_I‘tib.mal Ex-parte Horatio Crowther & Co. Ltd.,

/ coceoco0es

/ f;}



/58

-9 -

(1948) 1 K.B. 424. 1In gpite of this authority, Mr. Rattray contended
that the power may ke implied and relied on the later case of

Chandris v. Isbrantsen Motor Co. Inc., (1959) 2 All E.R. 618. This

was a case where it was held that on a sulmission to an arbitrator

of a dispute in a camercial contract the arbitrator had an implied
power to award interest on the award that he made for damages. ‘The
court was able to came to this conclusion beczmse at the time a oourt,
alkeit by statute, could award interest on damages awarded by the
court.

Basing himself on-thés-principle,Mr. Rattray sulmitted
that although the Labour Relations and Industrial Disputes Act does
ot apply in temms to arbitrations, yet in industrial relations
references of the kind in question, it is an implied term of the
collective agreement that the arbitrator must decide the dispute
according to the existing law of industrial relaticns and that every
right and discretionary remedy given to a tribunal can be exercised
by him. In answer to the sukmission Mr. George said that in the
Chandris case the court cculd say that the arbitrator had the implied
power to award interest only because the court itself had tbepuwer
and that a court has no power to award reinstatement. |

Attractive ag is Mr. Rattray's argument, I do not think
it is sound. If he is right, would the arbitrator have the identical
power given to the Industrial Disputes Tribunal in s. 12(5) (c) (i) of
the Act or sane less power of reinstatement? Would he be compelled
to reinstate, as the tribunal would be compelled if the worker wishes
to be reinstated, or would he have a discretion? This provision
in the Act was a revoluticnary departure from the comon law powers
which existed in respect of disputes for wrongful dismisaal and, in
my opinion, cannot be imposed on any awployer against his will in any
other ciraumstances without express statutory awthority. Moreover,
the presence in a collective agreement of a grievance procedure
ending in arbitration does not preclude advantage being taken of the
wider nowers of the Industrial Disrutes Tribunal under the Act where

at the level of the arbitrztor the dispute is unres-lved (see s. 11(2)

/
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In my opinion, in deciding whether to excrcise its discretion in
granting the first declaration sought, a court would be bound to consider
whether the grant would be effective to enable the plaintiffs to obtain the
relief sought. In my judgment, a declaration in the terms sought weuld not
be effective to sccure the reinstatement of the emplovees. It would be an
empty declaration. This cannot, thercfore, form the basis for the grant of
an interlccutory injunction.

I turn now to the second,,of‘alternativé, declaration claimed. As

{

I have said, this is a declaratibh

»

tha# the employment of the employces of

the news room departmenﬁ*(a) is'stili subsisting and (b) has not been
effectively terminated. Contrary to the general rule that a court will not
grant specific perfommancé of a contract for personal services or indirectly
enforce: such ajééntract by the grant of an injunction, there is a line of

cases which establish that in special circums tances, though rarely, a court
wili enforce a contract of employmeht by declaring that it still subsists in
spite of its purported termination by an employer. The foundation of the
principle is a finding that the purported termination is invalid. The case in

which this principle is most clearly established is Hill v. C.A. Parsons & Cc.

Ltd. and the report to which I shall refer is that in (1972) Ch. 305. Reference

to extracts from the judgment of Lord Denning, M.R. will illustrate the
principle. In stating the facts Lord Denning said (at p. 313) :

* In the letter of July 30, 1971, the company purported to
texrminate Mr. Hill's ewmployment by giving one month's notice.
They had no power to do any such thing. In order to texminate
his employment, they would have to give reasonable notice."

The Master of the Rolls made raeference to other aspects of the case relating

to the length of notice and then continued (ibid) :
" Then comes the important question: What is the effect of
an invalid notice to terminate? Suppose the master gives the
sexvant only one month's notice when he is entitled to six?
What is the consequence in law? It seems to me that if a
master serves on his servant a notice to temminate his service,
and that notice is too short because it is not in accordance
with the contract,then it is not in law effective to texminate
the contract -~ unlcss, of course, the servant accepts it. It
is no more effective than an invalid notice to quit. Just. as a
notice to quit which is too short does not terminate a tenancy,
so a notice which is too shortfioes not terminate a contract of
cmployment., "

The Master of the Rolls goes on (at p. 314) to discuss the conseguence in law
if the master insists on terminaticn on the named day and said (ibid) :
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" In the ordinary course of things, the relationship
of master and servant thereuron comes to an end: for
it is inconsistent with the confidential nature of the
relationship that it should contimie contrary to the
will of one of the parties theretn®,

He referred to a statament of Viscount Xilmuir, L.C. in Vine v. National

Q,’ bock Labour Roard (1957) A.C. 488 an? continued

" Accordingly, the servant cannct claim specific performance
of the contract of amployment. ®or can he claim wages
as such after the relationship has been determined. He
is left to his remedy in damages against the master for
breach of the contract to contimue the relaticnship for
the contractual pericd. He gets damages for the time
he would have served if he had leen given proper nctice,
less, of course, anything he has, or cught to have earned,
in alternative employment. He does not get damages for
the loss of expected benefits to which he had no contractual
right ....... ”

Lord Denning continued (ibid) :

" I would emchasise, however, that this is the con-
sequence in the ordinary course of things. The rule is
not inflexible. It pemmits of exceptions. The court
can in a proper case grant a declaration that the relation-
shijp still subsists and an injunction to stop the master
treating it as at an end.”

He then referred to a statement in the opinion of Lord Morris of

Borth-y-Gest, in Francis v Kuala Lumpur Councillors (1962) 1 W.L,R., 1411

where Lord Morris said (at pp. 1417 and 1418) :
" when there has bheen a ypurrorted temination of a contract
e of service, a declaration to the effect that the contract
Q ! of service still subsists will rarely be made.....
Special circumstances will he required hefore such a
declaration ismade ..... "
Iond Denning came to his conclusion in spite of the fact that it would
indirectly enforce a contract for personal services.

The decision in the Hill v Parsons case was a majority

decision by two camon law judges, as Mr. George pointed ocut -Lord
Denning, M.R. and Sachs, L.J.:the dissenting judge was Stamp, L.J.,
the only equity judge in the case, as Mr. George gaid. But
( Stamb, L.J. did not dissent fram the majority decision that the
contract could be held to be still subsisting. He gave his decision
on the assumption that the contract still subsisted.
All the awployees, the subject of these proceedings,

were dismissed with immediate effect on the 1llth of February, 1981 ~
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that is, without notice. On the face of it, this is in breach of

the provisions of sr/3 (1) of the Enrloyment (Termination and Redundancy
Payments) Act, an Act which was passad in 1974,  Section 3(1) provides
for the giving by an awloyer of a minimum pericd of notice to teminate
the employment of an amployee who had been contimucusly employed for
four weeks or more. it is not suggested that any of the employees

in these proceedings were employed for less than four weeks.  Scection
3(3) provides as follows in paragraph (a)

" The provisions of subsections (1)and (2)shall not be
taken :

(a) to prevent either party to a contract of
employment fraom waiving his right to
notice at the time of the terminaticn, or
fram accepting a payment in lieu of notice,
or fram giving or accepting notice of longer
duration than that of the relevant notice
specified in those sub-gections, "
Mr. George pointed to clause 28ta) and (b) of the collective agreement
in the National Workers Unicn case and sukmitted that this is an attenpt
by the parties to waive their right to notice at the time of termination
and to accept a payment in liew of notice.
I agree that if the provisions of the clause amount to any such
thing it can only ke an attempt. Cligse 28(a) ‘sruvx;lpq a pericd
of notice which, in the case of empioyees with ten or more years of
service, is shorter than the statutory period and is therefore illegal.
Such a provision, which was intended to apply to all permanent employees
without distinction, can have no legal effect. The reference in the
clause to pay in lieu of notice is an alternative to the legally
ineffective pericd of notice set ocut in the ciause. 1In any event,
the reference in s. 3(3) (a) of the Act to accepting a payment in lie.l\
of -potice _seema-to-refer to an accentance of payment at the time of
termination.
Mr. George next referred to s. 5(5) (a) »f the Act in Part

III, which deals with redundancy pevments, and it reads as follows s
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? For the purposes of this section an amloyee shall
ke taken to be dismissed lw his auployer -

(a) if the contract under which he is amployed
by the employer is temminated by the employer,
ither by notice or without notice. ™
It was sumitted that for the purnoses of redundancy, whether or not
notice is given, the contract is teminated and notice is not required
to effectively temminate the contract for redundancy.

If emphasis is placed cn the words "for the purposes of
redundancy”, I agree with the sulmission; though it must he borne in
mind that the plaintiffs contend that the dismissals of which they com-
plain were ot gemuine redundancy dismissals. If Mr. George's
contention is that the provisions of s. 5(5) (2) justify dismissals
without notice in breach of s. 3, I do ot agree. As Lord Denning,
MIR. said in respect of similar provisions in a United Kingdom statute:
"It is all because of scme 'deeming' provisions in the Act where
a thing is 'deemed’ to be that which it is not."” (see Lloyd v.
Brassey (1569) 2 W.L.R. 310 at 313). A redundancy payment is made
on the hasis of dismissal Ly an employer (s. 5(1)) and all s. 5(5)
is doing is stating that the several ways of enling a contract of
amployment set cut in paragrarhs (a), (M) and (c¢) of the sub-section
rust be deamed to be dismissals, making employees entitled to
redundancy payments. The reference by Mr. George to s. 11(1) (a)
of the Act did nct assist his argument.

It seems clear that the manner in which the defendant sought
to temminate the contracts of amployment of the employees was not
in law effective to teminate the contracts, thus laying the founda-
tion for consideration of their cases within the principle in the

Hill v Parsons case. The amployees concerned have not accepted the

repudiation of their contracts.
It was sutmitted by Mr. George that there are no special
circumstances which could bring the cases of the amployees within the

Hill v Parsons principle. He pointed cut that one of the special
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cireumstances in that case was the fact that there was no loss of
confidence between Mr. Hill and his employers. He rointed to the
affidavit of Mr. Patrick Roussean, the Chairman of the defendant
Corporation, filed in these nroceedings and said that the affidavit
indicates that the [ovard had lcst confidence, generally, in the
people in the news room, where the amloyees concerned in these
rroceedings were employed., Reliance was also placed on the latest
reported case dealing with these questions, viz, Gunton v. London

Borough of Richmond upon Thames (1980), 3 All E.R. 577, in which the

majority of the members of the court, though following the Hill

v. Parsons line of cases that the wrongful dismissal of the employee
did not put an immediate end to the contract of service, newvertheless
hald that the plaintiff's remedy was in damages oniy. Mr, George

also relied on the overriding princirle in the American Cyanamid

case that if damages would be adecuate remedy an interlocutory
injunction will not be granted.

The line taken by Mr. Rattray was that the intervention of
the Acts of 1974 and 1375, that is to say, the Fmployment (Termination
and Redundancy Payments) Act and the Lebour Relations and Industrial
Disputes Act, respectively, gives a worker a right in his jcb anmalcgous
to a property right and so the position now differs from the camon
law positicn on which Mr. George relied. Mr. Rattray found support

for his sulmission in two cases: first, Lloyd v. Brassey, to which

reference has already been made, where the Master of the Rolls,Lord
Denning (at p. 313) said :

" As this is one of ocur first cases ¢n the Redu
Payments Nct, 1565, it is as well f0 ramind curselves
of the policy of this legislation. As I read the
Act, a worker of long standing is now recognised as
having an accrued right in his dch:; and his right
gains in value with the years. So much so that if
the job is shut down he is entitled to compensation
for loss of the job - just as a director gets compensa-
tion for loss of office. The director gets a
golden handshake. The worker gets a redundancy
payment. It is rot unamplovment pay. I repeat 'not',
Even if he cets another jch straightaway, he never-
theless is entitled to full redundancy payment. It
is, in a real sense, cmpensation for long service.™

S oenas -
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The other case is Drindle v. H.W. Smith (Cabinets) Ltd. (1973)

1 All E.R. 230 where Lord Denning said (at p. 231)
" At commen law Miss Drindle could have heen disaissed

on reasonable notice. I should have theaght she would

have heen entitled to three nonthis’ notice. She weuld

not have reen entitled to any compensation for her long

service, or for lnss of office. Just thres months’

notice. No more. Now the 1971 Zct makes & (reat

difference. An employer is not allowed to dismiss

a servant unfairly without compensation. The Act

gives an amwployee a right in his job which is akin to

a right of property. The employer can no longer

give the legal notice and say: 'Out you go, withcut

campensation!® The tribunal can enquire into the

reasons for the dismissal. If the reasons are not

sufficient to warrant it, the trilunal will hold it

to hbe an unfair dismissal. The employer will have

to pay campensation. "

It cannot ke deoubted that the Acts of 19@ 1575, to which
I have referred, made revolutionary changes in the common law as it
applied to contracts of employment. In the case of the Act of 1974,
apart fram providing minimm periods of notice for temination of
anmployment, it provided for the payment of compensation to employees
who are dismissed on the groun? of redundancy in circumstances where
at common law they would be entitled only to be given reasonable
notice of temination of employment or ravment in lieu thereof.
That is all a court would award. The Act of 1975 was even more
revolutionary. It gave an emplocyze a right to remain in his job
so long as he is not dismissed for misconduct or on geniune ground
of redundancy. Reference has already been made to the provisions of
s. 12(5) (r), where the Industrial Disputes Trilunal is obliged to order
the reinstatement of a worker who wishes to he reinstated if it finds
that his dismissal was unjustifiable. More than thet, the Tribunal
may crder the employer to pay wages to the employee for the period when
he was away from work hecause of the dismissal - a payment he could never
receive at common law no matter how unjustifiable was his dismissal.
And it is right to point out that the question of loss of confidence
between amployer and employee is irrelevant. A tribunal is com-
nelled to order reinstatement in snite of the fact that there may be
loss of confidence between anplover and emrloyee. It is not a matter

of discreticn. Whether this is wise or not is not for me to say.

¢
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In the face of these changes in the ccmmon law in-so-far
as redress of wrongs is concerned, it scems natural that the courts
shauld have regand to tham vhen disutes under oontracts of employment
reach the courts. There is authority that account should be taken of

them. In the judgment of Sachs, L. J. in the Hill v. Parsons case,

the Lord Justice had this to say (at ». 321)

" Finally it was urged thet any order made would run
contrary to the rolicy or trend of previous practice.
At the risk of reiterating views expressed in my
judgments on other subject-matters, it seems apnropriate
to repeat that in matters of practice and discretion
it is essential for the courts to take account of any
important change in that climate of general cpinion
which is s0 hard to define hut yet sc plainly manifests
itself from generation to generation. In that
hehalf account must, inter alia, be taken of the
trend of the views of the legislature expressed on
behalf of the commnity in its enactments and also
of the trend of judicial decisinons.”

He contirnued (ibid)

" Over the last two decades there has been a marked -
trend towards shielding the aw-loyee, where practicable,
fram undue hardshins he may suffer at the hands of those
who may have rower cver his livelihood - employers and
trade unions. 5o far has this now progressed and such
is the security granted to an employee under the
Industrial Relations Act 1971 that scme have suggested
that he may now ke said to acquire scmething akin to a
proverty in his employment. It surely is then for the
courts to review and where aporovriate to modify, if
that becrmes necessary, their rules of wractice in
relation to the exercise of a discretion such as we have
today to consider - so that its practice confoms to
the realities nf the day.

In Chigpell and others v. The Times Newspapers Ltd. and others, (1575)

2 All E.R. 233, Stephenson, L.J. said (at ;. 241)

" Relations between employer and enployed have indeed
developed and are still developing; and thelr
develomment invites contimicus reconsideration by the
ccurt of rules werked ocut in different conditions.

The workman ncw has statutory rights including a
right of campensaticn for dismissal which though lawful
is unfair. "

And later (at pp. 241, 242)

" In this developing situation there may arise cases in
which it is vroper for the court to exercise its
discretion in favour of a workman and grant an
injunction which will hold an enmloyer against his will
to the contimied performance of his contract of

enployment. Such a case was Hill v. C.A. Farsons
& Co. Ltd., hut it was ‘highly excepticonal', as

/63"
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" Sachs, L.J. said, and was in my Jadument rightly
described by Sir John Donaldscon, P. winen presiding
in the National Inustrial Relations Court in
Sarders v, Ernest A. Weale Ltd., as ‘umisual,
if not unique’, Like Stam:, L.2. dizsenting in
Hill v. Parsons: 'I would be far from holding that
in a charged and changing world there can be 1o new
excention from the general rule' that a court will
not grant an injunction in 2id of srecific performance
of a contract of perscnal service, so that if the
sarvant has been wrongfully dismissed, it will consider
his contract unilaterally temminated by the master and
leave the servant to his remady in damages. I would
not, however, lock for new categories in which to
pigeonhol e new excentions to this rule as it works
either for the employer or the employee, but I wauld
make exceptions in accordance with the general rrinciple
on which discretionary remedies are granted, namely,
where, and only where, an injunction is required by
justice and equity in a particular case, and, at the
interim stage, by the balance of convenience.

In the Hill v. Parsons case the learned judges who were in the

majority referred to the fact that the Industrial Relations Act of
1571, which had been passed by Parlisment hut had not yet been brought
into force, would henefit the plaintiff in that case when it came into
force, and in arriving at their decision they made reference to the
fact that when the Act came into force it would reinforce the position
of Mr. Hill in his job. Stamy, L.J. ir his dissenting judgment made
reference to the sulmission founded upon the Act of 1571 and said (at
0. 324)
" It would be contrary to the principle upon which the
court acts in granting interlocutory injunctions to
do so in order to secure to a party scme advantage
not accorded to him by the contract which he secks to
enforce. Interlocutory injunctions are granted to
protect rights socught to be asserted at the trial. "
The learned Lord Justice stuck to his equitable nrinciples, though he
damages
oonceded that/as a practical matter would not be an adequate remedy
in the case. Later he said (at p. 325) ;
" It is also perhars worth mentioning that despite
any change of climate affecting the legal relaticns
between armployer and amloyee the Act contains no
rrovisions under which an order on an employer to

continue the amloyment of an emnloyee is
contemplated,

/ »oo0no00
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I interpose here to repeat that cur Act has those rrovisicns.
Stap, L.J. contimued (ibid)
" Of course, cne degloves a situation in which a loyal

anl geod servant may e summarily dismissed at the

instance of and under rressure exerted by a third

party. Thot situation may Derhaps - I express no

opinicn ~ be lass likely to arise in the future than

is at present the case; htut it is not for this court

to give him the protecticn that he would have if the

Industrial Relations Act 1971 had come into operation

or to grant him interlocutory relief with a view to

preserving his position so that he or his employers

may in the future have the advantages which that Act

will it is hoped accord. "

It is clear fram these passages and frcm his statement (relied on by
Sterhenson, L.J. in the passage quoted ahove) that “he would be far
fram holding that in a changed and changing world there cen be no
exception to the general rule” that even this consexrvative equity judge
recognized that the equitable principles so well known and applied by
him were capable of being altered by changes in relationship created
by statute,

To return to these procesdings, the employees here allege
that theirs were cases of wrongful dismissals masquerai€d as dis-
missals for redundancy. On the other hend, the defendant coymoration
will contend that they were gemuine cases of lismissals for redundancy.
The issue raised by these oprosing contentions will ke decided at the
trial. If the defendant is richt they, that is, the defendants, are
liable to make redundancy payments and the employees have no recourse
but to join the ranks of the unemployed until they find other jobs.

If the employees are right, then they have a richt given to them by
the Labour Relations and Industrial Disputes Act to seek to obtain
an order of the Industrial Disputes Tritunal compelling their
amloyers to reinstate tham in their 4cbs an’ an order for the
payment of wages they have lost. There can, therefore, be no doubt
that there are sericus issues to be tried at the hearing of the
originating summonses.

If the posts fomerly occupied ly the employees, which
they claim still exist, are filled hy their emnloyer before the
court proncunces upch the disputed issues, then thov will lose the

7
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right under the Act to which I have roferred, if they succeed. This
could set a precedent which could result in other workers heing
deprived of the security of their jcbs to which the Act entitles

them. In the Hill v. Parsons case Lord Denning said (at p.

316) :

" The judge said that he felt constrained by the law

to refuse an injunction., Iut that is too narrow a
view of the principles of law. He has overlocked the
fundamental principle that, whenever a man has a
right, the law shculd give a remedy. The latin
maxim is ubi jus ibi remedium. This principle enables
us to step over the trip-wires of previous cases and
to bring the law into accord with the needs of tcday.

T have no hesitation in holding that in the circumstances
of these cases damages would not adequately compensate the employees,
that there are here special ciraumstances which bring them squarely

within the rrinciples of the Hill v Parsons case and that the halance

of convenience is heavily in favour of the grant of the injunctions
asked for in order to preserve the status cquo until the issues raised
have been detemmined bv the court.

I make crders accordingly with the usual urdertaking in

demages and the costs of these proceedings will be costs in the cause.
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