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CARBERRY, J.A.:

On July 12, 1978, we allowed the appeal in this matter,
set aside the judgment of the learned trial judge with respect to
the second declaration sought by the plaintiff/appellant and
granted that declaration - "That the plaintiff is at libuerty before
the 28th February, 1976, to enter into labour negotiations with the
defendant on behalf of the workers of the Half Moon Hotcl'.

We promised to put our reasons in writing and now do So.

Since 1962 the National Workers Union has represented the
workers at the IHalf Moon Bay Hotel in negotiating o sorics of
collective labour agreements, with the Hotel Managenent usually for
two year periods.

It was a common feature or term of all thesc arrecments:-
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(a) that in it the employer recognizes the
position of the Union as bargaining
agent for the workers, and

(p) that during the time period of the
collective labour agreement no fresh
claims will be presented by the Union
to the employers.

In 1974 - the term or period of the collective labour
agreement then in force having expired, the Union and the cuployers
entered upon the negotiantion of a new collective labour agrceement
to cover the period 1974 - 1976.

On the 17th October, 1974, at a meeting at the lontcgo Bay
offices of the Ministry of Labour and Eumployment the representatives
of the Union and those of the employers settled the toras of a
proposed further or new collective iabour agrecment hcecoe terms
still left outstanding some further details as to o medical plan

£

to be worked out. The Union claims that this was a "deaft’ subject
to ratification by the workers, and that when presented vo the workers

at a meeting held shortly after the 17th October, 1974, neeting, the

workers rejected or refused to accept it and that they so notified the

employers. The nctification was apparently oral and not by letter,
and the Union sought to continue the bargaining process. - There is’

no evidence before us which shows whether or not in their past deal-

ings witheene another, the parties had cperated on the basis that
ratification by the workers was necessary before the ~ rocnent could

be regarded as complete, or whether they had negoticted on the basis

that the Union representatives could make a concluded croantract that

was binding on the workers. The emplaoyers on the other hand claimed

that a concluded agreement had been reached at the meeting of the

v

s
17th October, 1974, an%‘that under it no further claoims could be made

and no new bargaining,comménced before 28th February, 1976. The

note of agreement contained in the minutes of the meceting of 17th October

1974, in paragraph 4 d» indicate that the Unicn's reprecentatives said

i
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they would have to seek the acceptance of the workers and would

notify the employers by 24th October, 1974, if the tcerms were

accepted or not. The employers say they got no such notification
either way, and thorefcre assumed an accepted agreement. They

therefore refused to continue the bargaining process in 197h4.
Further the cmployers, without the Union's consent, commenced
payment of wages on the new scale.

There is no evidence that the workers themselves rofused

to accept the new wage scaled or to accept the new benefits proferred

to them, though the Union did not and it continucd to asscrt that

there was no collective agreement in force, and tant the

process should continuec. With surprising and comnendable restraint

the Union refraincd from taking what is now politely called

"industrial action'" to enforce their claim to continuc th

rocess; perhaps they may have feared that their principals - the

[

actual workers ~ would not have becen willing to t thi

supprort this position.

Instead the Union brought the present action on the 15th
Janvary, 1976 - shortly before the two year period of the 1974

agreement (if it was an agrecement) would expire,

15307

(1) a Declaration that the 1974 "agreement' vas
not an agrecment and that conscquontly
they sought a second Declaration

(i1) to the effect that they were thorciore ot

liberty before the 28th February, 1974, to

enter into labour negotiations with the p

‘

employers on behalf of the workers »f 10217

Moon Bay Hotel.

ac

It may perhaps be useful tn set out the actusl wording of

the two Declarations claimed:-

buargoining

¢ bargaining

and 1 1t they claimed:d

|
|
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" (1) A declaration that there is not a collcctive
labour agrecment due to expire on tho 28th
dny of February, 1976 in force between the

Plaintiff and the Defzndant.

(2) A declaration that the Plaintiff is at
liberty before the 28th day of February,
1976 to enter labour negotiations with
the Defendant on behalf of the weriers of

the Half Moon Hotel. "

The employers resisted this claim and on the 1¢th ¥ebruary,
1976, filed a defence to the effect that '"a clear and unequivocal
agreement' was reached at the meeting of the 17th October, 1974,
(apart from somec minor unsettled details) and that there was
therefore a collective labour agreement in force, not duc to cxpire
until the 28th February, 1976, and they asked the court to so find.
Implicit in the defence was that if this was the true position, the
Union was bound by the agreement to refrain from prosgnting any
further or fresh claim before the 28th February, 1976, 2nd was

therefore entitled to neither Declaration,
[
Having regard to the fact that the 28th February, 1976, was

at the time of the filing of the claim and the defence only o matter

of a few weeks off, and that presumzbly in thc fresh (or continued)
b

labour negotiations then due to commence (or to be continucd) depending
on whether one takes the employer's (or the Union's) vicw, and that

those negotiations could presumably have settled all outstonding

differences between the Union and the employers, it is not casy to

see what either side hoped to gain by an expensive court action at

that stage. Perhaps however they were "jockeying' for what they

thought would be a favourable position in the ncegotintiosns duc fo

commence in March 1976.

It appcars however that these fresh (or continued)

negotiations did not take place; both sides apparently were content

to wait upon the decision of the court in this litig-tion. Perhaps




a factor in their decision to use the court rather thon the bargaining

|
|
{
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|
|
l table was the passage of the Labour Dispute and Industrinl Relations
\ (} Act, 1975, Act 14/1975.

I / The matter came on for trial on these pleadiangs before

[‘ Wright, J. on 24th October, 1977. The parties led their cvidence and

thad their day in court'.

Wright, J., found for the Union, i.e. on declarntion (i)

that the parties had not reached a concluded agreement at their
meeting on 17th October, 1974, and he made the first Declaration sought
by the Union.

< w Though one would have thought that the secound Decloration

\ that the Union was at liberty to negotiate before 28%th February, 1976,

would flow naturally from the first Declaration, "right, J., refused

to make that Declaration. His reason apparently was thot he regarded
it not as a "liberty to negotiate' but as a claim of a rizht to
negotiate" and he was cf the view that such a "right'’ - bargaining
rights™ could only arise as the result of a poll under the 1975 Act or

an agreement to that effect between the Union and the llanagement.
=]

4

If there was, as he found, no concluded cullective agrecuent amnde in
197k, then in his view there was no "agrecment? »ut of which o claim

to bargaining rights could spring, or on which it could be based.

This decision and view took the Union by surprisc. It is,
with respect, "legalistic'"; it was not raised in theo nleadings, it
doesn't appear to have been clearly argued, and in any cvent it ignores
the fact that there was a boll and an "agreement' dating back to 1962 -
when the Union first obtained "bargaining rights" cpparently as the

]
<:, result of a poll then taken. Those "bargaining risits™ were expressly

recognized in the 1962 agrecment which itself has beon rencwed or
extended with modification ever since.

That was the basis of the Union's claim to orgaining rights!

assuming that there are "rights" and that they must be founded on some

| 1 . . ‘ P
4 agreement" or poll., The Hotel had not in the pleadings, nor, as far

{ "bargaining rishts" wherever these derivsd froms ohot thov had

! ,

1 | ” as we can see, in the argument challenged the foct tiat the Union had
|
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|
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challenged was that they could be exercised beforc the 28th
February 1976 and they hnad challenged this on the basis that there
was a concluded agrezment of 17th Cctober, 1974, that prevented
the Union from making new demands during the currcncy of the
alleged agrecement and before its time period expired. Hod thaere
been on the pleading a challenge to the origin or basis of the
Union's "bargaining rights' the Union contends it misht hove been
met by evidence showing how it originated, or at any ratce by
argument on the basis that the bargnining rights rcecognized in the
1962 contract still continued.

Before us, Dr. Barnett, for the Union argued that nn the
pleadings and the way in which the case was cunducted, the sccond
Declaration was the logical result of the first. The issue below
was not whether the Union had "bargaining rights' (something assumed
by both sides) but whether those rights had been rcstricted, that is
by the alleged contract of 1974; was it in fact a concluded agree-
ment or not? The defence had in fact expressly conccded that the
Union was representing the interests of the workers at the Hotel,
Further the series of collective agreements since 1962 have all, to
judge from the agreement of 17th September, 1971, contrinced an initial
clause extending for a further period "the agreement mndc bhetween
the Union and the Hotel on the 26th October, 1962, (hercinafter

referred to as the principal agreement)".

That agreement (of 26th October, 1962) contains an express

clause: "The Hotel recognizes the National Workers Union as the
bargaining agent on behalf of its employees covered by this contract",
and "bargaining rights™ once granted continue until terminnted by the
successful challenge of a rival Union at a poll.

Dr. Barnett therefore argued that there was:~
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(1) an express agreement by the Hotel
conceding bargaining rizhts to the
Union; alterratively
(ii) that there was an implied agrecment

conceding such rights, and in either

event the rights were agrecd to

continue until terminated in

accordance with curreant industrial

practice.
Dr. Barnett further argued that the Labour Relations and Industrial
Disputes Act, 1975, did not alter or affoct such cxisting bargaining
rights but recognized them as continuin<.

In any event, what the second Declnration sought was a
Declaration that the plaintiffs were "at liboertv" 4o negotiate with
the defendants and it followed logically from tlc Declaration made
in (1).

‘

Mr. Macaulay for the respondents sousht to draw a

distinction between "representational o

The former depended on the workers appointing the Union their agent

to negotiate, the latter depended on the cmployer recognizing the
Union as the workers! barsaining agent, He  zrpued that an employer
could not be compelled to give such recognition or afford such

"pargaining rights®. He suggusted that such recosnition was not

"eternal" - it lasted only for the period of the particular collective

labour agreement. In this case, the gran’

&

o

of “barzaining rights"

by the employer had been extened by the serics of labour agreements
nade between 1962 - 1974, When the agrecment oxpired in 1974,

"bargaining rishts" previously given aloo expirod,

This argument, attractive as it is, appenrs to us to be self-.

defeating. "Bargaining rights" are by definition rights to bargain;

if they are, as in this labour agreement .r contrcct, proscribed

or taken away for the period or term of

collective agreement, then,

if they are dependent upon and can =rizc only frow the contract itself,




then it follows logically that they can never exist or be exercised

under this and similar types of contract. ining rights can

only be exercised in the 'inter-zregnum' betwceen the expiry of one
labour contract and the creation of the ncw onc. If they are
limited, as Mr. Macaulay says, to the terms of the contract they come
to an end with it, and until a new contract is moade reviving or re-
establishing them - they have ceased to exist, and at the only time
when they can in fact be exercised! We do not think that the
parties can ever have agreed to such an extraordinary result, which
would make one of their express terms granting "bargaining rights"
completely i1llusory, unless perhaps they had been careful to write
into their agreement a complicated time schadule which would

provide for the embargo on wazge claims by the Uniovn to fall short

by a set perind the ending of the labour agrecoment.

When the term of a labour agreccment expires in the normal

context of Jamaican Labour Relations, it dnws not mean that the

employer-employee relationship has ended: thet all workers then
C . :

employed lose their jobs and cease to be cnployed, nor that the \
|

|

employer ceases to be under an obligation to pry then. Both sides :

envisage that the relationship will continuc, ound it deoes continue, l

on the terms of the expired contract, until such time as new wage |
|

rates and other conditinns »f employuent ~re oorecd,

usually on a

retroactive basis, relating back to the date on which the previously

negotiated contract expired. This countinuance may be rested

on implied agreement. Perhaps ancther way of arriving at the same |

conclusion is to regard the term or pericd of the contract as

. o . |
relating to the ‘embargo' or 'barring' of woge claims only, rather

than to the periocd of employment and the term of the employer-employee

relationship. ‘ \

t

. - /\
However regarded, and whatcever nnoy be the apt characterization

of the relaticnship between employer and coplovee in the "inter-regnum

period", their relationship continues, and 5o does the relationship \

between the Union and the employer, and botwoen Uniocn and the worker{

|
I
|
|




intervention in employer-employee relations in

until one or other party deliberately takes stows to terminate it,

.

unless of course the parties originnlly ~sreef that the employment

—

«
\

should be for a fixed term as in the cass of th2 cmployment of say
an expatriate teacher on contract.

Mr. Macaulay himself virtually concoeded the point in
argument when he said that perhaps "bar ;»ininy rights" did not cease
on the expiry day of the contract, but conscd wicn the subsequent
negotiations were broken off.

Strictly speaking the term "bharqsi rignts™ though part

of the language of modern industrinl relotions does not seem a

happy or apt term, especially when it is sousbt to base it on

contract. There is no such thing in law o on Tasreement to agree' -~

or a "contract to make a contract'.

Parties may agree to meet an. discuss and sce 1f they can

conclude an agreement or contract; but the npgrecuent or arrangement to)

meet is not itself a contract or an agreemont cnforceable at law.

It is perhaps for that recason that the appellants were

content to seek a declzration that they wore "ot liberty to enter into

labour negotiations™ and it is on that basis that we propsse to grant

the Declaration sought. It is not ther:fore nccessary te state

whether the respondents are under a duty %o ncgotinte, or to enquire
whether under the Constitution or otherwise they are "compelled to

negotiate". We do not think that it is practicable to compel anyone

to negotiate; but the Legislature may of course pass a law, subject

to possible arguments as to its comstitutionality, which may provide

in the case of an employer refusing to neocotiate that some third
party is to fix the terms and conditions of the emplOyment. This

happens, by apgreement, when the parties agree to arbitration and agree

to accept whatever award may be made. It could also no doubt be

provided for by statute as apparently now obtrins under the United

Kingdom Legislation: The Industrial Relotions ict of 1971. Such

X

n3t novel - e.g. the

Minimum Wapge Acts.
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Mr. Mocaulav's secor? Line oF 7ofy a5 o ho refer us

to a number of cases establishing technical limits on the power and

practice of the court in uranting Declaral

The jurisdiction of the court to vant

a declaration is

contained in Scction 23%9 of the Civil Procolnic

Code. It reads:-

" No action or procecdings sholl bhe

objection on the ground i
declaratory jud:sment or oo
thereby, and the Court may s
declarations of rir-ht whoether cny
consequential relief is or conl’ bhe
claimed, or not.,

omnen to

This section corresponds to and is

Llential in wording

with the 0l1d U.%¥. R.5.C. 0 25 R S5 - now to beo Toeund, without any

significant change, in the present U,.X. R.5.0. Order

In Hanscn v. Redcliff U.D.C. (1922) 2 ¢

>h 450 Lord

Sterndale M.R. snaid of this Rule at p. 507:

In my opinion, undsr Or-
power of the Court to .
where it is o questiom of ¢
rights of two parties, ig
I might say only limited hw
discretion.  The discretion
course be exercised judici-

to me that the discreticn

However, earlier as counsel for

A

resnondent reminds

usy the courts have approached the exaercige of this discretion with

some caution - e.g. see dictum of Swin

Gosworth Urban Council (1903) 38 1,.7. 54¢

" The plaintiffs now clailu .
and it may well be that undox
a declaratory order mic?
regard to Order XXV r.
pointed out that this juris
exercised with extreme . cout

~ deelaration,

noew practice
ins

NG

ousht te be

This was, however, in 1903, and 0y 1922 A5 con bo scen from

Lord Sterndale's dictun above the attitude of %

Le-Courts had
changed.

“he attitude nowedoys of ¢

That this is the Courts can be
gecen from the remarks of Greer LJ.

iloon (1937) 2
AJBLR, 726, 2t p. 73hg

B
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"The power of the court to croant declarations has

been greatly extended in rech" Y nd,
according to the Jjudgment of 3al ~che, J., in
Guaranty Trust Co. of New Yur< nnay & Co.

(1915) 2 K.B., 536, declarationg noy be granted
in all cases where therce ig o dispute between a
plaintiff and a defendant, nnc ‘

claim for a
declaraticn is a convenient notiod of dealing with
such dispute. I think the viev as to declaratory
judgments that finally prevailed ic that which is
stated by Lord Sterndale, ¥.R., in Hanson v.

L1k

Radcliffe Urban District Counc 1] secososs

Greer, L.J. then cites the pnssase already roferred to above.

However, even inGmaranty Trust So. of New York v. Hannay

& Co. (1915) 2 K.B. 537, Bankes, L.J., aftor reviewing the history of
the declaratory action and the changes introduced by Order 25 R. 5,

said at page 572:

"There is however one limitation which must always
be attached to it, that is to say the relief
claimed must be something vhich it is not unlawful
or unconstitutional or inequitnblc for the court
to grant or contrary to the accopted principles
upen which the court exerciscs its jurisdiction. "

The position, therefore, is that despite the wide scope of the power

given to the courts to make declarations, the courts have laid down

a number of limitations on ths exercise of hils power. For cxample,

the court will not make a declaration where the point is merely

academic - see Howard v. Pickford Tool Co. (1951) 1 K

X.B. 417;

or where the applicant requests interventinsn in o situation where

there is no “right" to be dsclared - sce MNixon v. A.G. (1930) 1 Ch.

574 (Civil Service Pensions)j; or where no> usciul purpose would be

served - see Mellstrom v. Garner (1970) 1

oL, 603 (1970) 2 ALELR. 9

(no real dispuie between partners - so no

nend to interpret non-~

sensical clauses in the partnership asreoment)

v

itdoes from time té& time happen that the

In this regard

court is asked to make a

declaration in respect of a matter on shich tihe need for a declaration

existed at the time of the filing of the origzinal writ, but in which

by the time the matter comes to trial,

~

subseguen

cr

events - or on
occasion even the mere passage of time -~ hnve resulted in reducing

the value or effectiveness of the declaration. The court then

has to consider whether any useful purpose would still be served by

grenting the declaration. @

e
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Three examples of this situation were cited by the

appellant's counsel: Gibson v. Union of Zhop Distributive and

allied workers (1968) 1 W,L.R. 1187 (where the pluintiff sought

a declaration that his two year suspension by his trnde union was
wrongful and by the time the case came to trirsl in the Court of

Appeal, that period had nearly ended); Morion UVhite Ltd. v,

Francis (1972) 3% A.Z.R. 857 (whers the court ves asked to

declare whether a covenant restraining competition from ex
employees of a hairdressing salon was lawful or wider than
necessary and in which the time limit of the restraint had at

the time of hearing in the Court of Appeal only two or three -
weeks left to run); and the point also arosc in Sostham v,

Newcastle United Football Club (1964) 1 Ch. 413 (where a pro-

fessional footballer challenged the validity of the transfer and
retention system as it affected him, but by ©the time the case came
on for trial his particular ground of complaint had disappeared &8
he had in fact been =2ble to e¢ffect his transifer to a new club of
his choice. ; !

In these three cases the court decided nevertheless to
entertain and grant the declaratiouns proyed Tor because 1t thought
that this should be done in view of the wider intercsts involved
even though the declarations came so late in time that their effect
in the actual individual cases was minimal. Counsel for the
appellants naturally relies on these cascs, while counsel for the
respondents relies on those in which the court, in its discretion,
refused the declarations sought.l

In the instant case, as we have sccn, the respondents -
(employers) had refused to negotiate with the appellant (Union)
claiming that until the 28th February, 1976 the enbarge against the

presentation of fresh claims contained in the ~llecged contract of

" 17th October, 1974, still subsisted.

N

+

l
\
|
|
|
‘
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i ‘ At the time bhe claim was filed in January, 1976, by
the appellonts soakine the declaratinn Shrb Shor vere not bound by

the embargo and asking for liberty to negotiatc, there was still a

short period of time left to run under the allceged embargo.

N

By the time the matter had come on for trial before

Wright, J., in October 1977 that time had cxpircd - and there then
i existed no such contractual embargo as had been alleged, and no
reason on that score why the respondents, assuming they were bona
fide interested in settling this dispute, should not have entered

“ into negotiations with the Union and so avoided this protracted

and expensive litigation. However, they did not and the case

(:3 went to trial on the basis of these plcadings. Though Wright, J.,
| held that the alleged contract never reached the stage of a
concluded agrecment, and granted the first declaration sought so

that the originally pleaded reason for refusing to negotiate dis-~

[
appeared, Nevertheless Wright J., having rofused to grant the

I
second declaration which was implicit in tho first, the respondents |

have since his judgment interprcted his decision as entitling them i

in law to continue to refuse to negotiate with the appellants.
The respondent's counsel before us, somcwhat in

consistently. (seeing that the respondents had themselves originally

sought a declaration "that there is a collective labour agreement
due to expire on the 28th February, 1976", ond had further sought

|
| before us at this late stage of the proceuadings to amend this |

|
% ] defence to ask for a further counter-declarntion that the respondents

were not obliged to negotiate with the Union), has suggested that

the court in the exercise of its discretion should not at this

i

stage and after this length of time make the sccond declaration that

Wright, J. refused to make, on several srounds whicli may be summarized

by saying that to make the declaration now would be of academic

> served by making the

declaration, and that the declaration would no% cnd the dispute hetween |

the parties, and is one which would not have any legal consequences.

Taking these reasons tozether, while it ney well be true that making the

declaration sousht will not end the dispute in o »gnse that if the t

| . N —

| oy |
! re e T

"ﬁ 1

!
1
|
l
{
i interest, that no useful purpose would bo
1
\
|
\
)
\
i
|
|
|
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respondents are determined not to negotiate with ths Union, no
power in law can make them do so, the grant of the declaration,

for what it is worth, will at least remove from their chosen

i
{
| |
C:) stand the cover of apparent reliance cn lemal rixhts said to E
flow from the agreement they themselves sct up, nnd their apparent E
reliance on a court decision that the appellants were ggg.at liberty |
to negotiate with them. If the respondents hove truly been relying ?
on these particular legal reasons for their refusal, then the grant
, of the declaration will at least have the cffect of removing these !

recasons and thus have the effect of leaving them so to speak '‘naked"

and relying purely on their own arbitrary decision (right or wrong)

not to negotiate, a decision which the appcllants can if they wish
challenge in the usual way by industrial ~ction,

Though the time limit for which the alleged embargo on
negotiations was alleged to last has long since expired, this court
thinks as did the court in the cases of Gibson, Harion White Ltd.,

and Eastham, referred to earlier, that it will still serve some useful

purpose to grant the declaration prayed for ~nd we du So0.

In this case the Union, has prcferrcd to appeal to the
court for a declaration that it is at liborty %o ncgotiate rather than
to resort to industrial action against an cmployer who on its side
purported to justify its refusal to nesotiate by a similar appeal
to the court to rule on the legal position nrising from the negotiations
of 17th October, 1974. We do not think thaot justice would be done
by refusing a declaration merely because one porty who hitherto relied
on a legal justification for their stance, says in effect when that
cloak is remcved - "well no matter what this court may decide I have
a freedom to refuse to negotiate and I intend te do just: that".

fhe effect of our declaration then is that we can see no
reason in law why these two parties should not sit down and negotiate

/
with one ancther on matters that should be of mubtunl interest: the
terms and‘condition§ nf employment of the Hotcl workers at Half Moon

Bay Hotel. We hope that sanity and commonsence will take over now

that the appeal to the courts has been mnde and “ctermined. If this

Y

£
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is not to happen = then that will be unfortun~te, but at least
it cannot then be saild that any ruling of the courts was
responsible for one of the parties refusing to pursuc the normal
channels available on the industrial scenc for the scttlement of
such disputes.

In the circumstances, we do not sce this as a case
similar to or falling within the spirit of coses such as

Nixon v. Attorney General, or nor do wec sce this decision as

inconsistent in any way with Banton v. ALCO.A IMincrals Ltd. (1971)

17 W.I.R. 2753 though as regards that casc it may be that sub-
sections (5) and (6) of Section 5 of the Labour Relations and
Industrial Disputes Act, may one day be found to have somewhat
altered the effect of that decision.

It may also be that an occasion will onc day arise in
which the‘courts will have to decide to what exteant if at all
collective labour agreements such as this croate cnforcecable legal
obligations which one side may enforce against the other - (see
Ford Motor Co. v. A.E.F. (1969) 2 A.E.R. 481 and compare s.349
of the U.K. Industrial Relations Act, 1971), but this point has nnt
been pursued before us nor could it have boen canvassced on these
pleadings, and it does not here form any obstacle to the grant of

the declaration prayed for in this case.

The gquestion of costs is reserved for further

argument*.




