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Mr. Stephen Mclean on the 18th December 1975 entered into two
proposals with the Idfe of Jamaica Limited (hereinafter calledl the Company)for
Life insurance coverages in the amount of $166,300 being Polid;y No. 040845, and
$100,000.00 being rPolicy No. 040346. FYour months after, thaft is on the 17th
April 1976 .he died. The plaintiff as ¥xecutor of his Estate ﬁmac]e' a demand on
the defendant Company for paymeénts of the said sum. The deféndan’c have however
repudiated the claim on the ground that there was no contract ‘of ina1rance
entered into between the decgased and tle Company.

The plaintj.ff has now sued to recover these sums.

on the firgt day of hearing there was a concurrence betwean the paxiles,
and acquiesed in by the Qourt, that they would set out the facts as agreed, pose
the question of law, then make theixr submissicns on those facts for tle Court to
answer the question poged. It was in pursuance of the agree:hent thal: a documnent
"Sta.ﬁanent of Agreed Faets" was produced to the Cairt, the comtents of which I now

set out in its entirety.




STATEMENT OF AGREED FACTS

1. The deceased, STEPHEN OSCAR BERESFORD MeLEAN, made two proposals

on 18th December 1975 bearing Policy No. 040845 and No. 040846 for life insurance
coverage in the smns of One Hundred and Sixty-Six Thousand Three Hundred dollars
($166,300.00) and One Hundred Thousand Dollars ($100,000.00) Whole Life Policies
respectively.

2, On each Proposal there was a month's premiwm pa:.d and thereafter
three more payments were made -~ copy proposals attached and copy statements of
payment of premium attached.

3. The premiums were paid by the pre-authorisation payment system (PAP)
which is the authorisation by the deceased to his bank to pay to his Insurance
Company on a monthly basis on Vouchers presented by the Insurance Company to

his bank.

4. on 13th April 1976 a Nedical Examinmation was done by Dr. Sahoy and

an E,C.G. dona by Dr. James Levy. The Reports are exhibited hexeto. Chest
X-yxay was done on the same day 13th April 1976. A copy of the Repoxrt on tle
Chest X-ray attached. The Report was received by the Defendant  Company aftexr
the date of death of the deceased.

5. The deceased died on 17th Apxril 1976. Probate of his Will was granted
to the Plaintiff, the sole surviving Executor named therein on 6th December, 1976.
6. No Contingency Receipts were ever delivered to thg deceased and no
Policies wexre ever issued to him.

7. The Plaintiff claims payment of the sums of One 1Mndrgd and si:ct:y--;si;:
Thousand Three Handred Dollars ($166,300,00) and One Hundred Thousand Dollaxs
($100,000.00) and the amount of any bonus accrued and interest on the above sums.
8, The queston of law to be detexmined by the Camirt is whether on the
facts stated and the documents attached there was in existencé on 17th April
1976 contracts of insurance on the life of the said STEPHEN OSCAR BERESFORD McLEAN,

The proposal forms are set out in two documents Part 1 and Part 2.

Part 1 deals with the application for Insurance and Part 2 with the realth of the

applicant in the form of a Questionnaire and Medical Examiner’s Report. Both
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proposal fomms are signed by the deceased. Above his signature in part 1

appears what is a declaration and agreement in four parts. It was conceeded

- that having signed, the deceased was bound by all conditions which appeared

above his signature, Below his signature appears what is headed “Contingency

Insurance Receipt”. In the body of this receipt the Company acknowledges the

recelpt of a sum of money in respect of the application and set out the conditions

by which the Company agree to be bound. ' This is signed by the representative

of the Company
It states in part :

“The Company agrees that any policy of insurance in respect
of which any such foregoing payment is made shall take
effect subject to the limitations below and the temms and
conditions of the policy applied for frxom the Effective

pate which is defined as the date of completion of Part II
of the application of the latest Part II if more than one or
of Part I if later, provided.™®

(1) not relevant; and

(i1) that the Effective Date the life to be insured is in
the opinion of the authorised officers of the Company
after such investigations and special examinations
as they may xequire, (completion of such requirements
and acceptance of the risk being conditions precedent
to any insurance taking effect) without restriction
an acceptable risk for such policy at the rate of
premium specified in said application.

(111) that such INSUrYanCe ....c.ceccceevvencaces vecsacennus
and that any Insurance not becoming effective on the
Effective Date shall not take effect unless and until
a rPolicy is delivered to and accepted by the Cwner
during the lifetime and continued acceptabllity of the
life to be insured.

on behalf of the Plaintiff Mr, Rattray pitched his arquments in this

On the date the Proposals were made documents were issued to the
deceased which shwwed the payment of the first premium. since then, payments
of othexr premiumg wexe made on the pré;mltm::isaﬂ.on pa.yment system. The
Company had sent four of these cheques to the Bank, This aétion on its part
amounted to a demand for payment of the premiums. They were paid, and the
proceeds of all these cheques were retained by the Company. These demands and
retention of the sums were indicative of an acceptance of the offer and so a

contrxact came into existence. For this proposition he c:l.téd Ivamy on General

Principles of Insurance Law 4th Bd. p. 120 which says that if no policy has been
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issued to the proposer before death, if the insurers regedve the premium and
retain it, it raises a presumption that the insurers have accepted the proposal
and they are not entitled to refuse to issue a policy to him and are liable in
the event of his death, This presumption however is by no means conclusive as
there may be cixumstances leading to a contrary conclusion.: He contended
that gnce the contract was in being even though’.the Policy had not yet been
issued the deceased was entitled to the protection of the contract. The
Contingency Insurance receipt he says did not form a paxt of the contract
bacauge it wae not signed by the deceased neither did the deceoased agree to it
which meant that all the limitations and conditions enunciated therein were
conditions subseguent which bound only the Company, did not affect the contract

coming into beind, but only entitled the Company to cancel the contract already

made, duxing the Lifgtime of the deceased. So if a Bealth Certificate was

found inacceptable 4o the Company. the Policy would not be affected though it
gave the Company the right to cancel the contract during the lifetime of the

deceased. He further contended that at the time of the applicamt's death

i.e. 17.4.76 a Medical Examiner's Report had already been completed by Dr. Sahoy

i.e. 13,4.76. In tems of the Receipt therefore, since premium payments had
been made, the Effective Date of _the cormencement of the Policy would be the
13.4.76. The déceased was not alive on the 21.4.86 when flie Company received
the last report. If he had been alive the contract could ﬁave been cancelled
by the company, but having died the right to the benefit of the contract wonld
enure to the benefit of his Estate,

Counsel for the defendant in his brief presentajt;f.ion did not touch
on most aspects of the plaintiff's submission., He sald that there was no
acceptance of the offer, so retention of the premium raised only a presumption
of acceptance which, in this case, Qvas displaced as medical tests were still
required. The company needed more information and therefore no contxact came
into existence. |

He relied on the declaration and agrecment which was signed by the
deceased and bound him and which sald in part that liability of the company

would only occur in two circumstances:
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1. if a policy was issued and delivered to him dn his
lifetime.

2, a Oontingency Insurance receipt was properly issued to him.
( He adverted to the clause on the proposal that the acceptance of
policies issued to the applicant constituted an agreament to their temms and
satisfaction of any changes made by the Company. He contended that the company
had done nothing to indicate it was accepting the proposal. The applicant, he
concluded, had delayed taking the medical test, he had made his last premium
payment in March, he took his test in April, there was no delay on the part of
the company and nothing in the action of the company to indicate that the
company had accepted his proposal.
() This submission is based on the agreement on the proposal forxm and
signed by the deceased which says in part
Lifa to be insured ...... sacessevesssssssssssshoreby declares and
agrees
1. not relevant
2. That the company shall incur no liability in respect
of this application unless and until a policy ox
policies based hereon have been issued and delivered
to me during the lifetime and continued insurability
) of the life to be insured except as may be othexwise
Q ) provided in a properly issued contingent insurance
receipt.
3. not relevant
4. not relevant

5. not relevant

6. that acceptance of any policy oxr policies issued as a
result of this application shall constitute agreement
to its or their terms and conditions and shall constitute
ratifjcation of any changes by the company specified in
the policy ax policles.

Q) what I intexrpret paragraph 2 as purporting to say is that the proposer agrees
that the company incurs nq liability
(a) unless a policy based on his application is
issued and delivered to the proposer dud ng
his lifetime,
() until a Contingency Insurance receipt on which

the temms of the ocompany's liability is set oubt
is properly issued to the pwo poser.
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To answer the question whether there was in existence on the 17th
Apxril 1976, contracts of Insurance on the life of Stephen Mlean, a coument

taken from Life Insurance Law in the Commonwealth Caribbean by Claude H. Denbow

p. 27 may well put the matter in its proper perspective.

C "The point in time at which a legally binding
contract of Insurance is concluded between the
assured and the Insurance Company is one of the
moxre difficult questlons in Life Insurance Law.
The essential problem is that the various steps
in negotiating the contract of life insuramce
are not easily reconcilable with the basic rules
of offer and acceptance in the law of contract.

The conclusion of a contract requires an
unconditional offer by one party and the
unconditional acceptance of that offer by

the other party. However the negotiations
between tlie proposer and the Insurance company
do not xeally fit into that traditional mould."

K\ , The present case is an instance. The plaintiff ~assexts that there
axe contracts in being and the defendant equally asserts that there are none.
There is no real challenge that the proposal form as completed and
sijned represents an application for a policy and constittrbes an offex.
As to acceptante of the offer, this may be signified by tbe
insurers in one oxr other of the following ways = |
1. Py & formal acceptance
Q 2, By issue of a policy
3. By acceptance of the premium
4, By the conduct of the insurers
Ivamy 4th Bd. op. cit p. 120,
There has been no formal acceptance by the campany neither has any policy been
issued so niether (L) nox (2) above applies.
The first premium was paid at the completion of the pmposal forms
. foxr which Contingenay Insurance receipts were completed. 'fhese recelpts are
<\} described as -

"a pales device instituted by the life insurance
industry whereby a life insurance company grants
immediate coverage upon payment of tlie initieal
life insurance premium at the time of application
and the satisfaction of various conditians
precedent to coverage."

Denbow op. cit. 29

Premiums fox four months Jmpuawy to April were paid by a system
whereby the deceased autborized his bank +q pay money to the insurance company




-7 -

on a monthly basis on cheques/vouchers presented by tle company to the Dank.
Thege moneys the company retained. Mr. Rattray arqued that having made a
demand on the bBank and thereafter retaining the money received, raised a
presunption that the insurers had definitely accepted the proposal.

It is my view that sending the vouchers to the Bank is not a demand
but the uge of an authority given to the campany to collect moneys from the
Bank, conditionally as payment for premiums on a proposal for an Insurance policy
which if accepted would relate back to the date of ‘thg proposal. I am fortified
in this view by finding that no receipts were ever issued or‘ delivered to the
proposer fox these sunms.

Both sides disagree as to whether or not tle receipts were “issued.”

I quote from Halsbury 3xd Ed. Vol.33 p.324.

"nwpadly speaking & security is "issued®

when it is first delivered to a persoh

who thereby acquires a right of act:.on

on it.*"
So even if the weceipts for the sums were written but not posted, they !‘rDuldl be
regarded as unissued. Tho presumption therefore of acceptance by demand and
retention of premium is rebutted. I find that there was no acceptance of the
pramium by the defendant's company.

A loock at the agreement on the proposal form sighed by the deceased
revedls that what it has effectively done by the words "except as may be
othexwise provided in a properly issued contingent insurance receipt" is to
incorporate the conditions and limitations listed on the C(ontingency insurance
receipt into the proposer's agreement. These conditions include in part -
and I will paraphrase -

1. The Effective date is the date of caupletion of the
Medical Examination (Part II)

2. This effective date is subject to the follom.ng conditions
(hefore the policy takes effect).

(&) the payment of the first premium or 25% of the
anmial premium;

(o) that the insured is an acceptable rigk in the
opinion of the Insurers for the premium offered.
That the completion of the examination and the
&oceptance of the risk are oondn.tionq precedent. -
to the e:[fect:.ve date.
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3. Coverage of Insured on all insurance taken with the company
must not exceed retention limit and any insurance which is
not effective on the Effective Date is not effertive unless
the policy is delivered to and accepted by the Owner in his
lifetime and ac long as he contimues to be accepted by the
Commny dllrj‘ng hiS lifetime O 9 2es 00000000000
The plaintiff submitted the Effective Date as the date of completion
of br. Sahoy's report. That would nommally be so but paragraph (2) of the
company’s liability (supra) subjects that date to further conditions namely,
that the assured is an acceptable risk for the premium offered in the opinion
of the company, and makes it a condition precedent to coverage. So until the
risk is accepted by the Insurers and tle appropriate premium offered, the
contréct of Insurance is not complete. Unfortunately, the company had not yet
given an opinion as to risk, and delay in dealing with a proposal (if tlere was

such) does not constitute acceptance unless it is the duty of the insurxers to

intimate their rejection. Ivamy op. cit. p.121. I have detected no such duty,

so aven though the effective date is fixed the conditions prededent to thelr being
put into effect, and with it the company'’s liability, have not been met,
As to the conduct of the insurers, vhat facts constitute acceptance

case
depends on the circunstances of each/Ivemy p. 121 I can find no facts from which

I can conclude that they acted in any manner which signified acceptance.

In the final analysis,therefore the position is that the contractual
relationship was inchoate. The stipulated conditions were not yet met in order
to bring the contracts into being as -~

(a) no policies werxe issued;

®) no contingency xeceipt was issued;

(¢) The company had not yet decided whether or not the
proposexr was an acceptable risk for the premium offexed.

These axe al) conditions upon which the proposer had agreed when he
signed the proposal foim.

In the circumstances of this case if the plaintiff wexe able to go
& step furthex and satisfy the Court that the proposer was an acceptable risk,
that is, that heupginsureble a2t standard premium rates for the plan and amount
of inpurance applied for on the basis of all medical reports, and the cempany's

standard underwrxiting pxactipes evep though the company would not have yet given
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an opinion or issued a policy before death, the Court would have been in a

position to adjudicate. Denbow op, cit. p. 31.

The point is not an easy one but on the whole I have come to the
conculsion that there is, in my opinion, no contract of insurance which has

come into existence.

In the event there will be judgment for the defendants with costs

to be agreed or taxed.

Yob




