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redominant element. Property should be construed
iral meaning as a fixed interest, not a fluctuating one.

the linguistic interpretation set out in the careful
not agree with him. Reading the 1975 Act as a whole
y for the court to override what may be a literal
is to produce paipably absurd and self-evidently
A construction of the 1975 Act must be favoured
iguity and anomaly by allowing commonsense and
easons | have attempted to explain, I would hold that
transfer one half of the property to the applicant and
nd so order. Such a conclusion seems to me fully to
‘he Law Commission report: “We think that justice
here property whether real or personal was held by
ial joint tenancy, the interest which passes by right of
ble for family provision.’

nded to give effect to that purpose. A teleological
' of this ambiguous provision confirms my view that
¢ deceased’s half share, should be capable of being

Rakesh Rajani  Barrister.
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Nelson and another v

Clearsprings (Management) Ltd
[2006] EWCA Civ 1252

COURT OF APPEAL, CIVIL DIVISION
SIR ANTHONY CLARKE MR, BROOKE AND WALLER Ly
15 JUNE, 22 SEPTEMBER 2006

Judgment — Setting aside — Judgment after trial in absence of party — Rule of procedure
dealing with applications to set aside Jjudgments made against party who had failed to
attend trial — Rule empowering court to set aside judgment only if defendant had
reasonable prospects of success at trial — Whether rule applying where defendant not

served with proceedings and having no knowledge of them — CPR 39.3(5).

The claimants brought possession proceedings against the defendant. The
defendant’s address was stated incorrectly on the claim form. The defendant did

had not been served with the proceedings and had had no knowledge of them
before judgment had been given at trial. Ata subsequent hearing, the district
Judge so determined and duly set aside the judgment. The first claimant appealed
to the Court of Appeal against the order of the circuit judge.

Held - Where judgment was given for the claimant at trial in circumstances in
which the defendant had not been served with the proceedings in accordance

conclusion. If the Jjudgment included a judgment for a sum of money, which was
likely to be the aggregate of a principal sum and interest on that sum, statutory

a CPR 39.3, 50 far as material, is set out at [24], below
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interest would be payable on the a
ggregate sum from the date of j i
! : e
payment. That would be an unjust result if the judgment h:djll:edfr:nsgttalij:et:il

r39.3 i
dismis(:e)dd(léie:f)lt;pgl;rj t’gés]ud;ga case, and accordingly the appeal would be
Al e s consid’ered" , [39], [40], [42], [55), below); Akram v Adam [2005)]
Per curiam. In a case wh i

ot ' ere proceedings have not b

Orc;l;n;r:znt;?d Sef:’lce has not been dispensed with before jucfgegesrftn;e(cioont the
defendan}z (0); reluse to set aside 2 judgment where there is no prej‘udiceutg :}in
dersimany for, plt:sIS}bly, to some innocent third party who has acted to h'e
orma invo[j te}:]lefltl?at the judgment has been regularly entered). That wiﬁ

€ the ciaimant persuading the court that there i no prejudice in €

Notes
For setting aside j i

Judgments obtained at a trial whi i
attend, see 10 Halsbury’s Laws (4th edn reissue) para 118}712[]18 defendant faled o
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Appeal
David Nelson, the first claimant in proceedings brought against the respondent,

Clearsprings Management Ltd, appealed with permission of Ward LJ granted
on 10 July 2005 from the order of Judge Bush in the lLeeds County Court
on 9 May 2005 allowing the respondent’s appeal against the decision of
District Judge Giles, made on the determination of a preliminary issue on
7 January 2005, that CPR 39.3(5) applied to an application by the respondent to set
aside a judgment made against it by Judge Bush on 14 June 2004 following a trial
which the respondent had failed to attend.  The second claimant,
Shirene Veronica Hanley, took no part in the appeal to the Court of Appeal.

d The facts are set out in the judgment of the court.

Geraint Jones QC for the appellant.
Robert Smith (instructed by Restons) for the respondent.
Judgment was reserved.

22 September 2006. The following judgment of the court was delivered.

SIR ANTHONY CLARKE MR.

f INTRODUCTION AND BACKGROUND
{1] This is an appeal from an order of Judge Bush made in the Leeds County

Court on 9 May 2005 allowing an appeal from the determination of a
preliminary issue made by District Judge Giles on 7 January 2005.
The preliminary issue arose in this way. On 14 May 2004 the claimants filed a
claim form for possession of furnished residential property, namely No 8

9 woodland Grove, Potternewton, Leeds (the property). The particulars of
claim, which were dated the same date, claimed:

‘1. Immediate possession of the property together with its 5 sets of keys.
2. Arrears of rent due amounting at the date hereof to £6,083-88

h 3. Reparations amounting to £2,028-56
4. Mesne profits (@ £520 a month from the date hereof to 2 April 2005

amounting to £5,521-97
5. Further or other relief as to the Court seems just

6. Costs’

/' The total of the money claim was £13,634-41. Both the claim form and the
particulars of claim included a statement of truth. The name and address of the
defendant, the respondent in this appeal, were stated on the claim form to be
“ClearSprings (Management) Ltd, 28 Brook Road, Brook Road Business Park,
Rayleigh $S6 7X], Essex’. (We shall refer to that entity throughout as ‘the
respondent’.) On the front of the claim form, which is entitled ‘Claim Form for
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Possession of Property’, it is stated thar the claimant (a term that in this context
means both claimants) js claiming possession of the property.
[2] The claim form was issued on 18 May 2004 and, as issued, contains the

served on 22 May 2004. The court also issued a notice of issue directed to the
appellant which stated ‘Your claim Wwasissued on 18 May 2004." [t stated that the
claim would be heard on 14 June 2004,

(31 The respondent did not acknowledge or respond to the claim form in any

THE JUDGMENT AND sUBSEQUENT APPLICATIONS

[4] The matter came before Judge Bush for trial on 14 June. The respondent
did not attend and ajudgment was given in the claimants’ favour in the sum of
£13,634-41. The order, which is entitled an order for Ppossession, provided that
the respondent do deliver five sets of keys, presumably to the claimangs,
On 29 June 2004 the respondent issued an application notice which stated that
the respondent intended to apply for an order that the Judgment entered on
14 June 2004 be set aside and that directions be given for the further conduct of
the action becayse——

‘we wish to tely upon the attached witness statement and we say that on
the basis of the evidence contained in that the defendant has a good defence
to the claim and Judgment should therefore be set aside to enable the
defendant to defend these proceedings.’

behalf. Restons still act for the respondent.

[5) Inparas9-14 of her Statement Ms Kirby sets out the respondent’s account
of the relevant facts which the respondent says gives it a defence to the
appellant’s claim, Wwe will return to the faces below. The respondent’s
application to set aside the judgment was also supported by a statement from
Mr Reston dated 6 September 2004 which contains this paragraph:

'(5? Ial§o draw the Court's attention to CPR 13,2 and respectfully suggest
thatin this case Judgment should be set aside as of right as the Judgment has
been entered irregularly as the Claim Form and Particulars of Claim were

e

h

-

h
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not served, having been endorsed by the Claimants with a wrong address
for service.’

pondent then submitted that the application was
made under CPR 39.3(5). It also submitted that it was entitled to have the
judgment set aside as of right. The application was adjourned to enable the
claimants to prepare submissions in relation to the respondent’s new case.

[6] The respondent subsequently served a statement of Caroline Newman,
Ms Kirby's assistant, dated 4 October 2004 in further support of its application.
Ms Newman's evidence supports the respondent’s case that the claim form was
not served on or received by the respondent but also states that she received the
judgment in favour of the claimants on 24 June. She said that she could not say
whether it was delivered by the postman or by somebody from Unit 28-30,
which includes No 2.

[7] The application was relisted for 7 January 2005. The argument advanced
on behalf of the respondent was that it was entitled to have the judgment set
aside as of right or, to use the old expression, ex debito justitiae. The respondent
relied upon the decision of this court in White v Weston [1968] 2 All ER 842,
[1968] 2 QB 647. At the respondent’s request this question was considered by
the district judge as a preliminary issue. The claimants’ case was that the court’s
jurisdiction to set aside the judgment was governed by r39.3(5) and (on the
assumed facts here) that it could only do so if the respondent *has a reasonable
prospect of success at the trial”. The assumed facts were that the claim form had
not been served on the respondent in accordance with the CPR.

[8] The district judge determined the preliminary issue in favour of
the claimants but gave the respondent permission to appeal. He held that the
principle in White v Weston no longer has effect and that in order to
have the judgment set aside a defendant in the position of the respondent must
satisfy the provisions of r 39.3(5). He said that the effect of r 39.3(5) was that a
person who has not been served with process will only be granted relief where

he can show that a different result might follow if he was allowed to atrend.

[9] The appeal was heard by Judge Bush on ¢ May 2005. He aliowed the
appeal and ordered that “if it is determined that the defendant was not served
with the claim form and had no knowledge of the proceedings before judgment
Wwas given at the trial on 14 June 2004, the judgment be set aside’. He said:

‘If, in breach of the CPR, a claimant fails to serve a defendant and the
defendant is unaware of the proceedings against him, in my judgment,

court with jurisdiction where the defendant has not been served and has no
knowledge of the proceedings. In my judgment, guidance may still
therefore be obtained from White v Weston.’

[10] On 20 june 2005 District Judge Giles considered the question whether
the assumption on which his earlier decision and that of the judge were made
Was correct. His answer was yes. He held that the respondent had not been
served with the claim form and the respondent did not have knowledge of the
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claim form before the judge gave judgment at trial on 14 June 2004.
The district judge accordingly set aside the judgment pursuant to the judge’s
order of 9 May 2005. He made no order on an application which had been made
by the appellant to dispense with service but gave directions as to the future
conduct of the action. Those included the direction that the claim be listed for
trial in the period between 21 November and 9 December 2005 with a
provisional estimate of one day. It follows that, but for this appeal, the trial of b
this action would have taken place by now. The district judge further ordered
the claimants to pay the respondent’s costs of the application to set aside the
Jjudgment and made an interim order for the payment of costs in the sum
of £4,000.

[11] The judge had refused an application for permission to appeal against his
order of 9 May 2005 but on 10 July 2005 Ward LJ granted an application for €
permission which was made by the first claimant, Mr Nelson, but not by the
second claimant Ms Hanley. Itis in this way that the appellant in this appeal is
Mr Nelson and Ms Hanley is not an appellant. On 1 September 2005, at a
hearing at which both parties were for the first time represented by counsel,
Judge Cockcroft heard an appeal from the district judge’s order of 20 June 2005,

It is not absolutely clear to us whether counsel acted for both claimants or
indeed whether Ms Hanley was a party to the appeal. However that may be,
Judge Cockcroft refused the appellant’s application to stay the appeal from that
order and dismissed the appeal save that the appeal from the order for costs was
adjourned pending the outcome of this appeal. He reserved the costs of
the appeal before him. On 7 November 2005 District Judge Giles suspended the €
operation of the case management directions pending the outcome of
this appeal.

THE APPEAL

[12] Although the grounds of appeal have been put in various ways and there
is a respondent’s notice there is one central issue of principle in the appeal. Itis
this. Where Jjudgment is given at a trial for a claimant against a defendant
in circumstances in which the defendant was not served with the proceedings in
accordance with the CPR and has no knowledge of the proceedings, is an
application to set aside the Jjudgment governed by r 39.3(5) The district judge
said that the answer was Yes, whereas the judge said that the answer was No. g
We put the question in this way because (as set out above) it has now been held
that the respondent was not served with the claim form in accordance with the
CPR and, moreover, that it was not notified of the trial date and had no
knowledge of the proceedings before the trial or before Jjudgment was given for
the claimants.

[13] The appellant says that the court only has Jurisdiction to set aside the
judgment underr 39.3. The respondent says on the other hand that it is entitled
to have the judgment set aside as of right. It says that it has such a right as a
matter of law independently of the provisions of the CPR. Alternatively it says
that, if the court has a discretion under the CPR, it is a discretion which can only .
be exercised in one way. We will consider those questions of principle first /
before saying a word abour the position of the appellant and about the facts.

[14] Before doing so, it is we think important to note that the respondent
sought the setting aside of the judgment. As we understand i, although on
20 June 2005 District Judge Giles made no order on the claimants’ application to
setaside service, the respondent does not now require service of the claim form.

CA Nelson v Clearsprings {Sir Anthony Clarke MR) a13

i istrict j hat occasion

1t sensibly accepts the directions given by the dlStrlgttf}l;dfe :let o

which have been suspended pending the outcome o ics%f L Thas, it the

al is dismissed, the respondent does not require servi of the claim fofm

;Elt)eaccepts that, in the absence of any settlement, there “l;l : teh: frial of the

issues raised by the particulars of claim and by the fiefence whic i couEt ndent
1ssesrve:cl in June 2005. This is important because it means that the

i i he service of
p concerned with any application either for an extension of time for ¢

i i i i im form.
the claim form or for an order dispensing with service of the cla

FORE THE CPR - AllBR
BE[15] In Hackney London BC v Driscoll {2003} EWCA Civ 1037, [2003] 4

] d
02, Brooke 1] summarised (at {13}, [16]) the facts an
'1235, [Zogsji]n I\A/\:lltgt \?Véestan In short a county court SUmmons was purpoir\f:dilty
t grze‘;n the defendant at a previous address and he did not re;‘eWhiCh.
f[?}rlesecourt comprising Russell and Sachs le, treated the ca(sie ;se]cq)?ewas " ven
the defenciant had not been duly served with prolc’less‘ Juee%in e was glven
against him without his having any knowledge of the proc gs.

. ; bit
d held that he was entitled to have the judgment set aside as of right, ex debito

sustitiae, on the basis that, as Russell L] put it ([1968] 2 All ER 843 aft 846, [3159658(3
JUSU;;?"’;“ at 659), in a passage quoted by Broqke LJ, the de ledct W
iz’ur%amental as to entitle the defendant to have thle]udgment;lethas}:as.debated
{16] Both Russelt and Sachs LJJ discussed.earher cases w. :\:,1]“ 1 debated
hether in such or similar circumstances the J?Jdgment was z;l . fyndam rere
ity i They both concluded that on either footing t 1e defe v
1rre'gllljmylhave ¥he judgment set aside. This was essenpally bcca}lsed et
enmlfi tto as a stranger to the proceedings. Russell L] descrxbefi the (}:l]e en a?S
e “; to the hearing at which judgment was given but, given the courer
?:ZricSl::iI:)%]ethat he had not been served with the proceedings, he was a strang
i emselves.

e p’rl?l::fi(ehc?gz;hin White v Weston was followed subsequently o;/ler;he' yze}r:
begzg the CPR came into force. It was sometimes followed gr(l):lr[eRS]se\Z o e
right outside the Rules of the Supre?e}Sou()rltlr(zrh;}:jeaccﬁ:crlrte);ion’ ol oy
Sometimessir:ltgseb:/s;; th:xt'; :Ltahrg;lge otf rehg first type of case is Willowgregn Ltg
besex'elicme[w%] 2 All ER 533, [1994] 1 WLR 832, vyhere there was agamﬂ:nat
vervicem cordance with the rules and Nourse L] rejectefl the SmelS;lonb al
SEI'V‘Ce msa::n discretion in the matter. It is, however, right to say t atd (t)he
tWilrifeva;/estgn and Willowgreen Ltd v Smithers were county court cases an
CCR were in somewhat different terms from the RSC. seoll 120031 4 Al ER

e ke sona RSe Ot 2. 11 and 2 sbolished the old

22], [2003] 1 WLR 2602, - ) IT X e

éizs(iisnsttio[n l])et[ween a step in the proceedings whxc.hhw}a:s :ensilrlgzzsls * th};
which was an irregularity. Any failure to comply with the t;t e other
rules ‘whether in respect of time, place, manner, fom‘:iozr croln(l)) or inany ofher
respect’ was to be treated as an irregul.arlty (RSC Orl 1101, The court hae
power, by RSC Ord 2, r 1(2), to set aside the irregu anty1 such teris 35 t0
costs o,r otherwise as it thinks just’ but, by RSC Ord 2b]r 2(. ), 0 I);pAl‘TObaiShi !
the relevant application was made within a reasonla e m:;.d b
Aung (1994) Times, 10 March, in a passage a.;'o qu y
Stuart-Smith 1], with whom Kennedy L] agreed, said:

m

m—



Y

DB Y s LAy

ESETEE ot gY

414 All England Law Reports [2007] 2 All ER
2 Frneponts | [2007]2 A ER

‘Whether it is entirely right 1o say that there is no discretion in the matter
or whether, as it seems to me, the Court of Appeal in White v Weston said
that there may be a discretion but it can only be exercised one way, is [ think
immaterial. Ifit is an exercise of discretion, where there hasbeen no service
atall, the discretion can only be exercised one way as appears to have been
the view of the court in Gold Ocean Assurance Ltd v Martin, The Goldean

Mariner [1990] 2 Lloyd’s Rep 215’ b

[19] It is we think clear that, if this case had occurred before the CPR, the
court would have set aside the judgment. In Akram v Adam [2004] EWCA Civ
1601, [2005] 1 Al ER 741, [2005] 1 WLR 1762, Brooke LJ observed (at [32]) that
under the pre-CPR practice there was a difference between an irregular
Jjudgment, which could be set aside as of right, and a regular judgment, where ¢
the defendant had to show that he had a defence on the merits before the court

of the pre-CPR cases to which we have referred. The question in this appeal is
whether the position is the same or different under the CPR,

THE POSITION UNDER THE CPR d
[20] There have been a number of cases in this court since the CPR came into
force which have touched on the problem raised by this appeal. Brooke L] has
made a major contribution to many of them but none of them is directly in
point. In Akram v Adam [2005]1 ALl ER 741 at {25],{2005] 1 WLR 1762 Brooke LJ
said that he would prefer to €xpress no views about the correct legal analysis ¢
when a ‘defendant’ avers that he had no notice of the proceedings at all, so that
he might be regarded as a ‘stranger” to them. This is such a case because, as was
assumed by the judge and subsequently held to be correct, the respondent
was not served with the claim form and had no knowledge of the proceedings at
all until after judgment was given.
[21] Some of the cases decided under the CPR are cases in which judgment f
in default was given and to which Pt 13 applied and some were cases in which it
was held that r 39.3(5) applied. Itis not suggested that Pt 13 applies here because

provides that, where the defendant does not file a defence within the time
specified, he may take part in any hearing but that the court may take account
of his failure to serve a defence in deciding what order to make about costs.
Rule 55.7(4) expressly provides that Pt 12 does not apply in a claim to which
Pt 55 applies. .
[22] Rule 55.8(1) provides that at any hearing fixed in accordance with /
r55.5(1) (such as that fixed in this case) the court may decide the claim or give
case management directions. By para (4), save in a case against trespassers
(which it is agreed this is not), all witness statements must be served at least two
days before the hearing and para (6) provides: "Where the claimant serves the
claim form and particulars of claim, he must produce at the hearing a certificate

a

(3]

CA

5
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! is case the claimants did not purport to
e ?f'thc;siiogﬁzﬁzx;t:r.ﬁ.cﬁl;rr‘st:;claim because they were servedtbzrntuh;
et s am;401) where a claim form is served by the court, the c?u.r must
by r’6' (ts :a notice which will include the date on which the ¢ a;m orm
'Send o damllaan erved under r 6.7. Although the court’s computel;seh rreSUCh
s deemed t((i) ; Sed service’ was on 22 May 2004, we are not sure w et T suc
Statets'c[(}eli:/as f;:‘:[ by the court to the claimants in this case. We have only
a noti
: n[(;t;;elgfaltsls;:vem it is clear that Pt 55 proceeds on the basis that the claim

i i PR, so that
rticulars of claim will be served in accordance with the C

oo g date and will have

i i f the hearin
ill have notice of the claim and o ' il have
the:;;zr::i\jl\gtt;véotha to file a defence and to appear at the hearing. In this ¢
an :
dant had no such notice. ‘ ' behalfof
thezcie]fe;hzr;uestion is whether r 39.3(5) applies. Mrjonis surl:trn;tssfgﬁofvs:a
the[ appellant that it does. Rule 39.3 provides, so far as relevant,

‘(1) The court may proceed with a trial in the al?sence ofhaispggeg\; 0;

(c)(if 2 defendant does not attend, it may strike out
laim (or both). . o

CO‘;“\;-‘;;;C t}(1e court strikes out proceedings, or any partthc;)tf t];::n, un
h(is rule, it may subsequently restore the proceedm.gs, qr | Em c.)r s
' (3) W};ere a party does not attend and the;ourt nge;];lnag),rr;pply [maes
i i ho failed to atten
an order against him, the party wi

e judgment or order to be set aside.

orted

(4) An application under paragraph (2) or paragraph (3) must be supp

> “-V‘d;me- an application is made under paragraph (2) or ® by la I:fa[r;z
o ?yl ilrzo attegd the trial, the court may grant the applncat}llon oonu)rrt [he

Who’ ant (a) acted promptly when he found out that ¢ ekc ourt bad

'flppl‘(faﬂ:lf ower to strike out or to enter judgment or ma ed N

exe'r:sstchh{:? ([;)) had a good reason for not attending the trial; and (c

agail ;

reasonable prospect of success at the trial. .
i i t attend the
25] Mr Jones submits that the respondent‘ls a party Whoisldot}(; e
‘[1 and the court gave judgment against it within the:dme}am _ugd fr39.30) and
tgat accordingly the respondent’s application to set aside Lh€ judg
tha

. S ( )
para (3) He submits that it follows from the exXpres terms of para 5) that the

CO;)JTI n;:)l(a%r?g; ;}r‘:i ?S)pxlalg‘;;::(so)élThere is undoubteldly some force in that
-par: ,
zibrlr)\ission if attention is centred on the word.s of the 'ru'(e).n wpon the postCPR
[26] Mr Jones further relies in support of his ;ubmlssn . %edsmn pose PR
decisions in this court. Most importantly, he relies upon t  decision in Akt
dam. The claimant issued proceedings for possession. The cd form wa
o hedc fendant at his usual residence and was not returne uri 'em forrr;
P t}? tldet S have been properly served under r6.5(6). The 'cz:lar form
p o g 0tiﬁcation that the claim would be hegrd on a partic o
cOmamfe da ntowas however unaware of the proceedings and, unsurp i h%m,
Eh(eii‘cjierfgt zrtltend the hearing. A possession order wz;s ma:tctai :\ga;rsnide -
l—fe subsequently learned of ithand al]pplitei(c)infoi:l Tkrz:n e: Zdamgwas ¢ the
j applica :
Juur?dgenr]?r;; 3 I;:reaslljfr)s:{;yt(}:;ttl:e i)asﬁpthat a default judgment had been given

—.
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under Pt 12. Nob , .

have been treat(;doiyadzgsvz ttl(])e»fzﬁlilcr}: ;i‘;:““o? tg the fact that the case should was regularly obtained is the time when the judgment was given or
not noticed by anybody before judgment ;gp ted, and chis COnsu:ieran’o'n was @ a signed, and if at that time there is nothing known to the court (or to the
instant case it is common ground thagtjud me:tglven,' As state‘d above, in the plaintiff whose duty it would be to communicate it to the court) which
Pt 12, but after a hearing under pt 55 & was given, not in default under indicates that the relevant process has not been delivered in the ordinary
[271 In Akram v Adam the districr < ; . course of post, it is to be deemed to have been so delivered for the
allowed the claimant’s appeildlvsvtirtlhatilwge sler ESId;[he Ju'dgn?nent but the judge purposes oIt)' that judgment, although it will be open to the defendant to
i ’ ¢ result that the application to set aside the b apply to have the judgment set aside in the court’s discretion on the

ground, inter alia, that he was not served or was not served in time.””

[30] We have already referred to the distinction drawn before the CPR

unaware of the fact, that ; f
the judgment and (as if] atl?fh(;ocl;? had a dlscretm‘n whetherl OT not to set aside between a regular and an irregular judgment as explained by Brooke I} in Akram
to do so, cumstances the judge was justified jn refusing v Adam [2005] 1 All ER 741 at [32], [2005] 1 WLR 1762. Brooke LJ then observed
[28] Inth ¢ ¢ (at[33]) that the CPR rule-makers had the pitfalls of eatlier practice well in mind
741 at 23], [;jfgj)%?]f?'uiig?;m Brooke L drew attention ({20051 1 All ER when they made their new procedural code. He first identified the particular
judgment Ofthe,court in oo VG;;;O the )uLdgrE':ent of Dyson LJ, giving the provisions of CPR Pt 6 and then the relevant provisions of Pt 13 as follows:
gegrove Ltd [2003) EWCA Civ 656, 29
3 , (2003
” thﬁll(il?]zz; [2bOD3] 1 WLR 2441 (also known as Smith v Hughes), where h[e saicg "...Thus the new code . .. (vi) made it clear that the difference between
5 ) about the requirements of ¢ 6.5(6): d 4 a default judgment wrongly entered (which must be set aside—see
Ly ‘In our judgment, ¢ i ‘ CPR 13.2) and any other default judgment (which may only be set aside if
;r:' precedent %or [g;:; ()I;)‘era?if)npg;l:}:on is ‘cl.ear. There are two conditions I one of the conditions set out in CPR 13.3(1) are satisfied and the application
o solicitor is acting for the part o %provmgns of r 6.5(6), namely that (@) no l was made promptly) depends on whether the procedural steps required by
g, an address for service Ifﬁhoze Zselrve » and (b) the party has not given CPR 12.3 were or were not followed (so far as relevant in the particular
4 that the document to be sens mcotnbmons are satisfied, then the rule states } circumstances) or whether the whole of the claim had been satisfied before
b3 place shown in the tabie i theus e s;nt or transmitted to, or left at, the e e the judgment was entered; (vii) made a special provision in CPR 13.5(2)
20 her usual or last known reside . OTZH mdlv'fiual that means at his or }’ requiring a claimant to file a request for his own judgment to be set aside,
EH We see o basis for holdin that nfcteh € rule' is plain ﬂrlfi unqualified. or to apply to the court for directions, if after entering judgment he
- document is sent to that fddre;sl the tdwo conditions are satisfied, and the subsequently has good reason to believe that the particulars of claim did not
& The rule does not say that it is not,goscti S:;Sl_cno_thﬂ}:m;mflt tc;) good service, reach the defendant before he entered judgment.’
P fact Ice it the defendant does not i
.'.7 rfl(]:e rvsf)zl]‘:ie}:he doc'ume_nt If that had been intended to be the position, the | f Rule 13.5 has since been revoked. The provisions of Pt 13 are different from
i e Claimani‘;fnsald 50 l]r; t;rms. Nor can we see any basis for holding that, those of r 39.3,
" or her last knowgv::s?;e:cfv:sr?at the defend;mt i;no Iongerliving at his ; [31} Brooke L] summarised his conclusions (av[34]):
. €rvice may not be effected by sending the i :
; f}l]i"?l form, or leaving it at, that address, That would be to fly in the fach of i ‘In the present case on the findings of the district judge the judgment was
« strai }?afr words of the r.ule The rule is intended to provide a clear and g regularly entered, because it was posted to the defendant ar his usual
. recgdt orward mechanism for effecting service where the two conditions g residence and the district judge made no finding that the claim form was
precedent to which we have referred are satisfied.’ returned undelivered. The situation might have been different if she had
[29] Having quoted th found that the claimant deliberately suppressed the claim form when it
Weston [1968]%2]] E:{ 84;([11-’;;83]8;3[’% (;:mong others) and referred to White v : arrived by post in his house. It follows that on the ordinary interpretation
Civ 1478, [2001] 4 All BR 64; [2002?1 Wi’}f"dwm v Swindon BC [2001] EWCA of the relevant provisions of the CPR, supported by the judgment of this
[2003] 4 All ER 1205 [2003] 1 \,VLR 2502 and 997, Hackney London BC v Driscoll 1 h court in [Cranfield v Bridgegrove Ltd [2003] 3 All ER 129, [2003] 1 WLR 2441]
Summarised the posyjn'on under the RSC an h"i‘ number of other cases, Brooke LJ (see [23]-{24], above), this judgment could only be set aside as a matter of
nthis way ([2005] 1 All ER 741 a¢ [31)): discretion pursuant to CPR 13.3, and it would not be possible to fault the
... The position is most clearly stated i : way in which Judge Yelton exercised his discretion. The suggested defence
. n a i i .
judgment of Orr LJ in Thomas Bi:ho);: Ledv Helmvili)ljslfdgfl ;r;;]hf:lllsze;tmg ‘ had no merit at all. For completeness I would add that Mr Adam appears to
at 376377, [1972] 1 QB 464 at 479 which was cited and express| 365 j i have paid no rent at all since 1997, and the idea that Rent Act protection in
in [A/S Cathrineholm v Norequipment Trading Ltd [1972) 2 Alljl Eli );;spprg;; these circumstances protects a tenant who was in fact habitually living with
:ugf)rfg‘ﬂ) (Where this court had to chogse between earlier Con}][icting] his sister on the other side of London is not a particularly appealing one.’
ies):
[32} Brooke 1] emphasised (at [40]), by reference to the judgment of

“...the point of time to be look dati . . Dyson L] in Hashtroodi v Hancock [2004] EWCA Civ 652, [2004] 3 All ER 530,
ed at in deciding whether the Jjudgment [2004] 1 WLR 3206, the importance of generally construing the CPR, the ‘new
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procedural code’, without ref, i

Brooke Lj set out his ﬁlftherc;rfcellzlcs?ozos ;??Oﬁzri:er case law under the RSC. a provisions for service of process under the CPR and holding that,
5 notwithstanding the fact that he has not been served (or deemed to have been

served) with the proceedings, the burden is on the defendant to satisfy the

14171 do not see anything in the new co i
Buropean Convention fir the proregteio":’)hli)hfCll)_t;lsﬁ:ene;gr;s of the criteria in sub-paras (a), (b) and (c) of r 39.3(5). That includes his showing that
Fundamental Freedoms 1950 (as set out in Sch 1 to the L ights and he acted promptly and that he has a reasonable prospect of success at the trial.

Act 1998) in the way which Mr Zuckerman suggests. A code Wl;]ma}\)n ng}.lts [36] It is, in our judgment, exceedingly unlikely that the draftsman of the
service by post to an individual at his usual or last known re ]dc permits b CPR intended such a result. The CPR proceed on the basis that a defendant
which a”‘""“ such service to stand as good service unless it is k: enc; and must be served in accordance with the detailed rules of service and that, if he is

a def:ault judgment is entered that that method of service wa O.Wnﬂf eere not served in time, the claimant must obtain an order extending the time for
provides for an accessible, fair and efficient way of administ $ Inet ective | service under r 7.6 or an order dispensing with service under r 6.9. Rule 7.6(3)

and these are all attributes much prized by Strasbourg juris medrmg Justice, ‘ provides that, if the claimant applies for an order extending the time for service

[42] The code gives o defendant access to a poun A prudence i after the time specified for service, the court may make such an order only if the
prescribed method of service does not draw the e L r somﬁ'reason Fhe c € court has been unable to serve the claim form, or the claimant has taken all
before the judgment is entered. So long as the Saiman:rLgs o aFtentl.()n reasonable steps to serve it but has failed to do so, and, in either case, if the

the rules, the judgment is a regular one. but if the defend as complied with claimant has acted promptly in making the application. The claimants would

he has a real (and not a merely fancnful)’ prospect of sy an;ucliiln show that not have been able to satisfy those criteria on the facts of this case. As to

the claim or that there is some other good reason w}fcetsﬁ y defending dispensing with service, it has been held that the court will not make an
intervene, the court is empowered to ser aside the ind n?x’e e COIurt should d order dispensing with service save in an exceptional case. No application was of
application is made promptly, after the dEfendar;’t h§ bnt, so long as the course made, either to extend the time for service or to dispense with service

the proceedings.’ $ become aware of ; before judgment was given, because the claimants did not appreciate that they

[33] Mr Jones submi 4 l ha<.i put the wrong add_ress on the f:laim form and 'tha[, as a resulti neither the
submissions, He SISJ‘;J n_ltm hthat the reasoning in Akram v Adam supports his claim form nor the particulars of claim were served in accordance with the rules.
is unaware o'f e ror?elesd: at, gv}fxere .(through no fault of his own) a defendant @ [3?] Mr Smith S\{bmits that r 39.3(5) is intended on'ly to provi(!e for
in principle betwesn u ons ngs g'ore judgment is given, there is no distinction ‘ applications to set aside regular.judgments, as that expression was previously
in accordance with iy Cp;m Bv ich the deﬂ?ndant Is served with a claim form used. It cannot haye been intended to extend to irregular Judgments.
result of an error, as in th, and a case in which the defendant is not served as a Otherwise, the provisions as to service would be rendered .almost meaningless
any step to defené himselfe Pre;‘fm case. In Eél‘Ch‘Case the defendant cannot rake and the onus would be on thf-: defendant to show thz?t it had a regsonable
aside of a judgment, In the sot atfthe same principles should apply to the setting prospect of success at the trial in circumstances where, if the proceedings had
setout in Pt 13 and'm othe case of a default judgment the relevamprinciples are F f been .served, t.he defendant could (and in this case would) have defended them
[34] Thisis s ) er cases they are set out in Pt 39 and, if the claimants wanted summary judgment under Pt 24, the onus would
to the decision ;a;?: € su§m1t§, to which r 39.3 applies and he draws attention have been on the{n to shovx{ that the defendarlnlt had no real prospect of
which it st (l)dthxs cc;lurt in Vinos v Marks & Spencer plc[2001) 3 All ER 784, in successfully defending the claim under r 24.2(a)ii): see ED ¢ F Man Liquid
court to do wh:t t a]‘jt ¢ general words of r 3.10 could not extend to enable a Products Ltd v Patel [2003] EWCA Civ 472, (2003) 'I_‘lmes, 18 April and Civil
there has b another rule expressly forbade. Rule 3.10 provides that, where Procedure (2006), vol 1, p 354 (para 14.2.5) (the White Book). Yet r39.5(5)
s Deell an error of procedure such as a failure to comply with a’rule o g 9 contains no reference to service but assumes that service was properly effected.
r [38] We note that the editors of the White Book take this view. They say

(vol 1, pp 1025-1026 (para 39.3.7)):

‘Note that the wording of r.39.3(5) provides more stringent requirements

could not extend time for servi i
rvic i
of Fhe court to extend time ‘;:slll?tflffercl}l;l)’ofl;:ea;c(;i:z;ansg\s,l::ere t?e power 4, h than CCR 0.37, r.2 which it replaced. The court no longer has a broad
which Prof‘i‘?d that the court could make such an order '(r:nly if c::taoinrc7't6 <3'), discretion. Thete is only jurisdiction to set aside a regular judgment if the
were satisfied. Mr Jones submits that riteria ki h he ord id isfy all th i '
A th arty seeking to have the order set aside can satisfy all three requirements . . .
expression ‘only if in r 39 3. ¢ same applies here because of the P g g d
They also note that that paragraph was quoted with approval by

. Simon Brown L] in Regency Rolls Ltd v Carnall [2000] Al BR (D) 1417. Itis true,
/as Mr Jones observes, that Simon Brown 1J was not expressly considering the
question whether the rule applied only to regular judgments but, in our

judgment, the instincts of both the editors and Simon Brown L] were correct.
served with proceedings j 4 nd [39] We do not think that the draftsman of the CPR can have intended to
To accede E} Mr ]0525'2 asclfl())rr:iz;ce with t};e CPR and is ignorant of them. introduce what the editors call the more stringent requirements of r 39.3(5) into
ons involves disregarding the complex applications to set aside judgments irregularly obtained, in the sense of being

w
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dispensed with.
_ [40] Another pointer to this conclusion is this. If the Jjudgment includes a
Jjudgment for a sum of money, which is likely to be the aggregate of a principal

sum and interest on that sum, interest will be payable under the Judgments b

Act 1838 (as amended), or under an order made pursuant to s 74(1) of the

pr.oc'eedings and an application to set aside a judgment is not an application
within the meaning of r 39.3(3).
‘ [42] In all these circumstances, we have reached the conclusion that the
Jjudge was correct to hold that r 39.3(5) does not apply to a case of this kind and
that the appeal must be dismissed on that basis,

[43] It do_es not, however, follow that under the CPR the defendant is entitled
to ha\.re théjudgment set aside as of right, ex debitojustitiae, or indeed that, if f
there is a discretion jt can be exercised in only one way. It was pressed upon us

that such an extreme approach is inconsistent with the overriding objective of

~ [44) The question is whether the CPR permits such an approach. In our
Jjudgment, there are procedural ways in which to achieve that result. It was
suggested in argument that there are a number of provisions of the CPR which /
(in combination) could be deployed to achieve it. They are rr 6.9, 3.1(2)(m)
3.1(7) and 3.10. Y
[45] As already stated, r 6.9 gives the court power to dispense with service.
Although, again as already stated, the authorities show that the power should
only be exercised in exceptional circumstances, the circumstances just described

e governed by r39.3(3) non
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seem to us to be capable of amounting to exceptional circumstances, Thus, it
might well make sense to dispense with service and refuse to set aside the
judgment in order to avoid the expense of fresh proceedings and unnecessary
service. All would depend upon the circumnstances of the particular case.

[46] Rule 3.1(2) sets out a list of powers which are additional to other powers
in the rules or practice directions. [t provides that the court has the powers in

b thelist Telxcept where these Rules provide otherwise’ and, after setting out a list

of specific powers, provides that the court may: (m) take any other step or make
any other order for the purpose of managing the case and furthering the
overriding objective.” Rule 3.1(7) provides: ‘A power of the court under these
Rules to make an order includes a power to vary or revoke the order.” Rule 3.10
(to which we referred earlier) provides:

‘Where there has been a error of procedure such as a failure to comply
with a rule or a practice direction—(a) the error does not invalidate any step
taken in the proceedings unless the court so orders; and (b) the court may
make an order to remedy the error.’

d [47] It is said that r 3.1(7) does not apply because ‘order’ in the paragraph

cannot include a judgment, that r 3.10 does not apply because purported service
atan address not permitted by the rules is not an ‘error of procedure’ within the
meaning of the rule and that r3.1(2)(m) is not apt to remedy the position.
We accept that, if an application to set aside an irregular judgment were
e of these rules would be relevant. Rule 3.1(2)(m)
would not apply because it only applies [ejxcept where these Rules provide
otherwise’. Rule 3.10 would not apply for the reasons given in Vinos v Marks ¢
Spencer plc [2001] 3 All ER 784, namely that the general words of r 3.10 could not
extend to enable a court to do whar another rule expressly forbade. The same
principle would in our judgment apply to r 3.1(7).

[48] However, once it is held (as we have done) that r 39.3(5) does not apply
to an application to set aside an irregular judgment, those principles do not apply
to exclude the application of those three rules. While it is perhaps possible that
there is no rule of the CPR which governs an application to set aside such a
judgment and that the court’s power to do so stems from some more general

g power to set aside a judgment ex debito justitiae, it seems unlikely that such a
comprehensive code does not cover such a situation. We would hold that the
attempted service at the wrong address was an ‘error of procedure’ within the
meaning of r3.10. The court is therefore empowered to make an order to

enough to include ‘judgment’ in r3.1(7): for the problems created by the
distinctions between judgments’ and ‘orders’ in the CPR see the White Book,
vol 1, pp 1044-1046 (para 40.1.1).

[49] Onsuch an application, in construing the CPR, it is not in our judgment
appropriate to hold, on the true construction of the wide and unfettered
discretion given by those two rules, that the discretion to set aside an irregular
judgment can only be exercised in one way, namely by setting aside the
Jjudgment. There may be circumstances in which the overriding objective of
dealing with cases justly, which of course expressly includes, by r 1.1(2), saving

T
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expense and dealing with the case in ways which are proportionate, requires the
discretion to be exercised differently.

[50] That is not to say that on an application to set aside a judgment in a case
of this kind the just order will not almost always be to set aside the judgment,
In a case where the proceedings have not been served on the defendant and
service has not been dispensed with before judgment, a court could only
properly refuse to set aside a judgment where there is no prejudice to the
defendant (or, possibly, to some innocent third party who has acted to his
detriment in the belief that the judgment was regularly entered). As we see it,
that will ordinarily involve the claimant persuading the court thar there is no
prejudice to the defendant in dispensing with service and that the defendant is
not otherwise prejudiced. We do not at present see how that will be possible in
a case where the judgment includes a money judgment of an aggregate sum
inclusive of interest and costs because of liability to interest on the aggregate
sum under the Judgments Act 1838 or the County Courts Act 1984. Nor do we
see how it will be possible where the judgment ordered the defendant to pay the
costs. It was to set aside the order for costs that the defendant fought White v
Weston. However, each case depends upon its own facts and there may be
circumstances in which it will not be appropriate to set aside the judgment, or
at any rate, the whole judgment, as for instance when the defendant has delayed
inexcusably in making his application to the court after learning that the
Jjudgment had been entered against him.

[51] Another possibility on such an application would be for the claimant to
seek an order dispensing with service and to cross-apply for summary judgment
under Pt 24. In such a case, the court might very well set aside the judgment in
order to ensure that the defendant suffers no prejudice and then consider the
claimant’s P24 application. The burden of proof would then be on
the claimant, where it should lie, and the defendant would not be prejudiced by
the order of costs or by the effect of the Judgments Act on his liability, even
assumning the liability remains the same.

THE PRESENT CASE
[52] It is startling that the issues discussed above have arisen out of the

circumstances of this case, which are far from typical. As the argument
proceeded it became plain that, whatever the answer to the issues raised by
the application of r 39.3(5) which the claimants raised as a preliminary issue, the
judgment would have to be set aside. As appears from the claim form quoted
earlier, the claimants claimed possession together with rent, reparations and
mesne profits. The claim for mesne profits is not easy to understand since the
claim form was dated 14 May 2004, whereas mesne profits were claimed up to
2 April 2005. However that may be, it is far from clear what the appellant’s claim
is by contrast with the claim of the second claimant, who has not appealed
against the decision of the judge.

[53] Itappears to be common ground that the respondent was at one time the

lessee of the property under a tenancy agreement with the owner,/

Maria Hunter, dated 14 November 2000. It is also common ground that the
property was transferred to the second claimant by Ms Hunter in about
October 2001. The respondent says that the second claimant thereupon became
bound by the tenancy agreement pursuant to s 3(3) of the Landlord and Tenant
(Covenants) Act 1995. The respondent’s case, which is pleaded in a defence
dated 21 June 2005, is that the second claimant failed to repair the property in
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accordance with the terms of the tenancy agreement and that following an
inspection on 7 October 2003, as it was entitled to do, by a letter to the second
claimant dated 16 October 2003, it terminated the agreement with effect from
23 October 2003 under cl 4.1.3. It also says that it was entitled to determine the

[54] It may be that for these or other reasons the second claimant did not
appeal from the decision of the judge and, as we understand i, as between the
respondent and the second claimant, the action will proceed in accordance with
the case management directions referred to above. The position and role of the
appellant are far less clear. His case appears to be that some kind of agreement

new tenancy agreement with him or on his behalf at a rent of £520 a month,
altematlv.ely that the respondent is estopped from denying that it did so. It js
further said that there was nevera tenancy between the second claimant and the

far from clear from the particulars of clajm what are said to be the rights of the
appellant and what are said to be the tights of the second claimant,

{551 ltisnot appropriate for this court to consider any of these matters in any
dfftail but we have no doubt that, whatever test is applied and whatever
discretion is being exercised, the respondent is entitled to have the judgment set
aside so that the whole matter can be determined at a trial, both as between the
second claimant and the respondent and as between the appellant and
the respondent. In our view that should have been plain to all at the outset
and much time and money could have been saved if the district judge had been

CONCLUDING REMARKS

[56] We hope that the Rules Committee may introduce a new rule to provide
expressly for those cases where judgment has been entered even though the
defendant has never been served with the claim form at all (even by virtue of
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