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WRIGHT, J.

The plaintiff's claim is for damages in respect of injuries
sustained on 19.5.75 while employed at the defcondant's Bauxite Plant at |
Maggotty, St. Zlizabeth, when he was struck by high-voltage electricity
{(13.9 Iv) and thrown to the ground. The list of injurics is quite ;
impressive but much more astounding is the fact that he survived such an

ordeal and is still capable of performing normal functions. The injuries

g listed are as follows:- (\\
(2) Severe burns to the upper limbs. {
|
i
(b) TFracture of the second lumb®r vertebra in the spine f
with narrowing of the disc space (permanent). !
(
(¢) Irritation of sciatic nerve on the left side. 1
(@) Iow back pain radiating into the left leg. |
(e) Distinct Limp of tle left leg. ;
n (f) Apparent scoliosis conve:x to the right with:
{' ’ limitation of movement. narticularly of flexion
it at the waist (permanet).

|

|

(g) Tenderness over and to the left of the upper ‘
lumbar spinous processes. |

(h) Slight wasting of the left thigh and diminution
of power of hip flexion.

(1) Ppincliing of the theca at the level of a narrowed
intervertebral disc between the second lunbar
vertchra and the one above.




S

@)

Gz)
(1)

{m)
(n)

(o)

()

(@)

The action is founded in negligence and breach of Statutoxry duty

undexr the Factories Regulations, 1961 the particulars of which are as follows :-

)

@)

(c)

@)

()

(a)

o)

{c)
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Decreased libide and inability to sustain penilc
erection.

Surgical scars.
Some alteration in sensation in the left upper limb.

Diminution of light toucl: and pinprick sensation from
the clavicle to the gxoin (pcermancent).

Minimal angulation of the spinal column at the level
of the compression fracture of the spine (permanent).

Sevcre pain in the spinal column exarcebated by major
operative procedurce and nost-operative convalescent

witl: continuing and persisting backache.

The likelihood of developing arthritis of the related
joints with increased backpain. :

Permanent partial disability of the function of the
spine amounting to 25%.°%
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"PARTICULANS CIF MNOGLIGENCE

Failing to de-~energise the said cubicle before
ordering the Plaintiff to woxk therein.

Failing to talkc any or any sufficient carc to ensurc
the Plaintiff's safcty.

Failing to ascertain that the said cubicle was frec
of cnexgy before requiring the Plaintiff to woxl:
therein. ‘

Restoring electrical cncrgy to the cubicle whilst
the Plaintiff was engaged on working therein.

Failing to provide any ox any supexvision of the flow
of encxrgy to the substation whilst the Plaintiff was
woxrking thexeat.®

"PARTICULARS OF DIZACH of Statutory Duty

railing to provide a safe systoem of work, tlat is

by failing to ensure that the plaintiff whilst
engaged in dangerous work received any or any
sufficient or adecuate gupcrvision and by failing

to furnish the plaintiff full and proper instructions
before or at the time of performing such dangcrous
work as required by the regulations made pursuant to
the provisions of the ractories Act.

Failing to provide and maintain cfficient devices by
which power can promptly be cut off.

Failing to take proper and cffective precautions to
prevent conductors and/or cquipment from being acci-
dentally or inadvertently charged with elcectricity
whilst the rlaintiff was working in the cubiclc.
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(@) Failing to furnish the Plaintiff with proper
portable insulating stands or other suitable
mceans of insulation whilst engaged on the
aforesaid work. ™
The defence is a denial of liability under bath heads plus a
counter charge that -
"the shock sustained by the plaintiff was
caused or contributed to by the negligence
of the Plaintiff.”

The particulars thercof are as follows:-

PARTICULARS OF WEGLIGENCE

(a) Opening up Cubiclc 3 and entering therein when he
knew or ought teo have known that it was cnergised.

(o) Opening up Cubicle 3 and entering therein withcut
any instructions so tc do.

{c) Tailing to de-energize Cubicle 3 or to ascertain
that it was do=~cnergized before opening it up and
entexring thercin.

(d) Opcning up and centexing into Cubicle 3 instcad of
working in Cubicles 5, 4 or 6 which werce already
opened up, de-~encrgized and ready for cleaning.

{e} Failing to take any or any reasonablc steps for liis
own safety when he knew or ought to have known that
Cubicle 3 was cncrgized.

(f) Trailing to obey specific instructions issued to him
not to unbolt ox cnter into cubicles without permission

or supervision.

(g) Unbolting and opening Cubicle 3 without any instructions
so to do.

It is obvious that the determination of the issues involved will
necessitate a careiul scrutiny of the system of woxrk as well as the manner
in whichl the work was undertaken on the day in question. Further, undex
both heads of claim, the plaintiif's standard of care for himself ig a
relevant consideration and in this regard it is worthy of notc that .he
(36 years of age) was a Grade I electrician employed to do work on electrical
installation. Briefly compresscd the plaintiff's complaint is that he was
unaccostomed to the type of worl Le was required to do on the day in
question and that re was both inadcouately instructed and inadequately
superviscd.

It is not my understanding that there is any controversy about

the physical lay-out of the plant. Accoxrdingly, the evidence of the




defendant's witness Shirley Shakespeare, the Supervisor in charge of
opexations on the day in question, who was involvéd in the construction
of the plant from the early stage, may safely be accepted on this point.

The defendant was involved in the production of alumina from
bauxite in whici. process a considcrable amount of electricity was required =
all of which was gcnerated at the defendant's power louse and then fed
to six substations. This casc conccins substation No. 5 which according
to Mr. chalkespeare was a concrete building (sides and roof) about 20 ft.
long ¥ 20 Ift. wide witlh twe entrances. o the southern side was a single
swing doox about 3 ft. wide and on tlc northern side doublc swing doors
about 3 ft. 6 ins. wide (cach). Inside this building and on opposite
sides werce two clectrical Switch Gears - a low voltage (460 volts) and a
high voltage (13,800 volts).

e arc here concerned with the high voltage geaxr wvhich was a
metal frame 18 ft. long X 7 f£t. high % 6 ft. deep, divided into six (6)
separatce sections (cubicles) - cach of which was 3 f£t. wide and 7 fto high
and divided into an uppcer and a lower compartment by a shelf which served
as an insulator. The bottom scction of cach cubicle had a swing door
4 ft. 6 ins. high and 3 ft. widc madc of steel plate. The swing door
was anclorced to the metal frame by 31 % ins. anchor bolts, and on the
lcft of the door there was a safcty lock. On the frame at the right
side of each cubicle was a handle fitted with a safety lock operated by
the same key used for the safety lock on the door. The puxposc of the
safety locl: was to prevent unautliorised entry. The handle, as will be
shown later, was used to de-encrgise interrupter (an Yon-and-off™ switch).

The uppexr scction of eacl. cubicle was fiktted with a netal
inspection plate 3 ft. widc‘x 2 ft. 6 ins. high which was securxed by
4 ¥ %% bclts - one in each corner. Itvwould be necessary tc use a
ladder to rcach thc upper-most belts. In this plate were thrcee holes
about 5 ins in diamcter with inspection glass which allowed for the

viewing of tlic mechanism ingide.




Zach inspection plate was labelled with capital letters in white

3/8 ins. high on a blue background as follows:-

Cubicle No. 1 - Feeder No. 1
" No. 2 - Incoming Line lc. 2
» No. 3 = tuss~Tie
o No. 4 - Incoming Line No. 1
" MNo. 5 - Jeeder No. 2
% No. 6 - Peeder Ho. 3

Current from the Power House reached tie Sub=~Station by two feeder lines
to cubicles 2 and 4 which were accordingly fitted with moters.

Mr, Shakespcarc's cvidence is that thesc cubicles were manufactured by '
Canadian General Electric Company.

From the labelling on tle cubicles it is patent that cubicle
No. 3 was quite different from the other 5 cubicles and this diffcerence
lay at the root of the events undcor query.

The nature of the work to he done on the occasion was preventative
maintcnance which, of necessity, was undertaken in two phascs. Phase 1
involved cubicles 1 and 2 and, accorxding to Mr. Shakespeaxe, Phasc 2 would
involve cubicles 4, 5 and 6 ~ no worlk was to be done on cubicle 3. and
this was made clear. This is a matter of critical importancce the moreso
because the nlaintiff disputes it.

The work force assembled for the job was as follows:-

*3 Grade 1 LElectricians -~ T. Tomlinson, M. Joncs,
N. Wembhard (thc plaintiff) and one Gradc 2
Ilectrician, N. lioxam - thesc were immediately
answcrable to a forcman J. Headley. Above
Ieadley was Mr. Shakespcare, the Gencrad
supervisor and above him two enginecrs, Messrs.
Scaton Ricketts and one Mr, Adonis."

The plaintiff's evidence is that on Mr. Shakespearc's
instructions he accompanied him to Sub-station No. 5 wherc he saw the
other members of the crew and was instructed to do preventative
nmaintenance on cubicles Wos. 1 and 2 but before sucl instructions were
given lir. Shalespeare left with Lix. Tomlinson and Mr. Ricketts to the

Power House to de=-cnexgize the feeder for these two cubicles. That's

what we heard :x. Shakespearc say.




Points worthy of note here are that although the plaintiff had nct
woxked in this sub-station before he had worked in cthexr sub-stations
similarly constructed as well as at the Power House wherce he had worked with
high and low voltage devices whidh he claims arc different from thosc in tle
sub-station. In the sub-stations where he had worked he had never donc any
work on the high voltage scctions, he said, nor had he worked with
I'r. Shakespeare befoxc.

The evidence-in=chief of Mr. Tomlinscn omits particulars of the
dg-cnergizing process at the TFower Housce, sc for tiidis reliance must be
placed on thie evidence of [x. Shakespearce whicl: has not been challenged cn
this point.

In the Power Housc there was a switch which when flicked to the
"off"Y position would de=-cnexrgize thie line to cubicle lc. 2. But as an
extra precaution Mr. Shakesneare said he did tlhe following :=-

“Hle lowered the breaker., This is a magnablast type
breaker weighing approximately 1600 lbs. enclosed in
a panel 3 ft. wide and § f£t. Ligh. The breakcer was
lowered by means of an electric motor. In this
position the breaker is completcly isolated from the
switel gear thus cnsuring that nc current could pass

througii.

Mext, lic rcenoved the fuses for this closed circuit
and put tiwam in his pocket.

Fuxther, to guard against accidental replacement of
the breaker by anycne twe tags - a red and a white -
wexe placed on the pancl. These arc known as “Danger
Tags®. On the red tag was written Tomlinson's name
and Shakespearc's on the white.”
Cross=cxamination of Mr. Tomlinson securcd substantial corrcbera-
tion of Mx. Shakespearc's testimony on this aspect of the casec.
The system was that both men would have to return to the Powex housce
and remeve the tags at tlc same time before tie breaker mould be elevated
to re-chnergize the line. Tiis, says Mr. Shakespeare, was the system cmployed
from the very start of operations at Ieverc. It nay be commented that no
evidence was presented to cliallenge this aspect of the system.
Mr. Shakespearc then returned to the sub-station along with the

other two men and further safety measures wexe adopted, As tc what thesc

neasures were and by whom undertaken there is nc general agreement.

“
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Accordingly, dctails will have teo be set cut.
In his cevidence~-in-chicf the plaintiff said:-

"lr. Shakespeare called Tomlinson to go with him to
de-cnergize. I heard him say so. They rcturned

and we commenced woxking on Nos. 1 and 2. When he
returned Mr. Shakespeare pulled down the handle for
Hos. 1 and 2 cubicles and the crew instructed to
start working. We had two laddexs and tools. I
did not have uy tools at that time. All the tops
of the cubicles Qxe fitted with the four bolts I
referred to in No. 3. Handle had to be pulled before
we could proceed to undo the bolts. The worknen
pulled the covers. I did not climb ladder. I was

on the ground. Two others climbed the ladder.

While work in progrcss Mr. Shakespecarce said that we
would have to work through lunch period without
breaking for lunch. Woxk on cubicles 1 and 2 nearing
complction at that stage. Mr. Shakespcare did remain
at the sub-station all the time while work on Nos. 1
and 2 going on. So did Mr. Ricketts, HMr. Adonis and
i, Headley."

Further, he said that on complction of the work on these two cubicles

Mr. Shakespcare told Mr. Headley to watch the volt meter and when it
indicated "0% he should pull down the individual switches on the rcemaining
four cubicles. Then Messrs. Shakespearce, Tomlinson and Ricketts left

for the Power House to de-enexrgize the fecder for the othex four cubicles.

According to him there was a mcter on the covers of the other four cubicles.

Mr. Adonis left too while Mr. Headley and the other two workers remained.
Afterwards he drew Headley's attention to the fact that one of the metere
was showing "O" and Headley procceded to pull down all four switches.
He asked why pull down all four since they were doing two at a time and
Headlcy replied "while the iron is hot lets drive it". As an aside, I
would obscrve that this question does . seem incongruous in the light of
his cvidence that Mr. Headley was instructed te pull down the four handles.
The plaintiff contended that he did not have his tools with him
up to then so he left to fetch them at the workshop about 5 chains away
and during that time he heard the sircn signalling lunch time, i.c.
12 0'Clock Moon. He returned to the sub-station with his tools to find
that no onc was therec. Let it be noted that the only tools required for
the job being done were a % inch spannexr orx an adjustablc spanner and a

hack=~saw bladc.

AR
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Such other evidence from him relating to this period was
extracted in a very exacting cross-cxamination. I will at this stage
relate this additional cvidence. He agreed that after ilr. Shakespeare
had pulled down the handles on the twe cubicles he removed thie keys and
placed thom in his pocket. Then he admitted that if indeed Mr. Shakespcare
had done at the Power .Housc what I have outlined earlier, that would be a
very impoxtant precautionary measurc. Challenged with cvidence he had

given at an aborted trial he admitted saying then that Mr, Shakespeaxc

had used a ddlectric sticl to lcad off stored current to ground and that

he had latcer ascertained fron lx.éhakcspearc the reason for so doing which
was that scnctines there was residual curren£ in the lincs. However,
immediately after that admission e retracted and said it was be, the
plaintiff, who had used a fibreglass stick to do sc on instruction from
Mr, Shakespearec. Consistent with this he could not rccall having said
at the said txrial that Mr. Shakespcare had used a fusc stick in the
sub~-station. =ut he agreed that it was only after the precautionary
measures had been taken that Mr. Shakespeare gave instructions for the
woxk to commence. He deniced that before such instructions werce given
Mr. Shakespcarc had put his hand on the buss bar and said it was safe
to worxk. Having worked at the Fower House he knew that that sub-station
was supplied by two feeder lincs. But contrary to his cvidence-in-chief
he now said that Mr. Shakespearc had not stated the purpese of the trip
to the Power House ~ he had only assuned so. Nor did Iixr. Shakespeare on
his return say hc had de-cnergized the lines. He had just gone ahead and
pull thc handles down.

Trevor Tomlinson who had accompanied Mr. Shaliespeare to the
Powcr Housc testifiod for the plaintiff and in his cvidence-in-chicef he
stated that on their return to thc sub--station Mr. Shaliespeare pulled
down the handles of the two cubicles, removed the keys which “hoe must
have put in Lis pociket or something®. instructed that tic covers to the
cubicles be ramoved, and, when that was donc Mr. Shakespecare used a fuse
stick of fibreglass with a niccc of 7/029 wire attached to it and the

other end was brought into rontact witli the ground wire on the building




- 9 -
to drain away stored current in the buss bars. Only then did they start
to work and woxk was completed on those two cubicles without incident
and thereafter he, along with lix. Shakespeare and Mr. Ricketts, returned
to the Power jouse and re-cnergized thosc cubicles. Ne added that before
they left for the Power House the handles for those cubicles werce put to
"on" and Ix. Shakespeare instructed Mr, Headley regarding the other foux
as the plaintiff had testified. At the Power Housc they re-encrgized
Nos, 1 and 2 and de-energized thc other four cubicles by turning a little
automatic switch. The time was now “somewhere around 1l 0'Clock", by
which tim¢ he said he had already had lunch. Work had commenced "around
after 9%.

This witness was to make a very significant change in his
testimony regarding the conduct of kix. Shakespearc and the de-encrgizing
procedures. It is noticed that at first he agreed with the plaintiff that
therc wate two trips to the Power Housce after which neither Mr. Shakespeare
nor lx. Rickets rcoturned to the sub-station. In fact he had testified
that when he roturned to thce sub-stotion after the second trip he did
not sce the plaintiff and that Headley, Jones and Moxam were alrcady at
work on cubicles 4, 5 and 6 and he joined in and helped them remove the
covers. It must be noted also that in contrast to the very claborate
steps taken to de-energize Nos. 1 and 2 his evidence would seenm to nake
Bhort shrift of the process regarding 4, 5 and 6. 21l that scem to have
been done, from his evidence, was the turning of a little automatic switch.
However, in cross-cxamination he admitted that three trips were made to
the Power Housc - the first two trips being concerned with the de-enexgizing
and re~-energizing of cubicles 1 and 2 and the third trip with the
de~cnexrgizing of cubicles 4, 5 and 6. Further, hc admitted that the
same de-cnergizing process (which he said had requiréd about half-hour
at the powcr housc in relation to cubicles 1 and 2) were undcrtaken with
respect to Wos. 4, 5 and 6, 4and then this -

“on the first visit to de-encrgize No. 3 remained

live. on the sccond visit to de-cnergize No. 3
was still alive."

‘V'K
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This is so because of the significant difference between Ho. 3 and the
other cubicles. No. 3 could only be fully de—energized if there was a
total shut-down of the plant. Against this background must be viewed
the evidence cf tic plaintiff and tlis witness that Mr. Shakespeare
instructed Headley to pull down the handles on Nos. 3, 4, 5 and 6 when
Mr. shakespcare left on that second de-energizing trip from which he

did not return, according to the plaintiff. put having

regard to the claborate precautions which, on the plaintiff's casc, were
adopted at the sub-station to render cubicles 1 and 2 safe for work it
is a matter of no little interest to ascertain what, if anything was done
there in connection with Nos. 4, 5 and  6; this the moreso because work
proceeded on thosc cubicles without incident.

Let me then relate Mr. Shakespeare's evidence as to the
instructions and precautions given and cbserved at the sub-station in the
pre~lunch pericd. This is important because, although the plaintiff
mentions the giving of imstructions lie did not supply details thereof.

To begin with the preventative maintenance to be done included
the cleaning of tlie insulators and re-taping of defective buss-bars
(electrical conductors used in switch gears and distribution boards).
The buss-bars are in the top section of the cubicles -~ none at the bottom.
The bottom scctions in cubicles 1 and 2 loused terxrminal points on the
distribution side.

Mr. Shakespeare said he decided on the calibre of thc men
required - first class and second class clectricians. He does not
mention Mr. Adonis among that work crow. Having assembled ti.c men he
told them they would be doing preventative maintenance on the high
voltage switch gears, Cross=examination revealed that the four
elaectricians sclected were taken from the fiftéen (15) electricians
who had been constantly employed to Revere for four years but he knew
that MoY¥am and Namkhard had not becn exposed to that sort of work before.

As far as the calibre and exXperience of the men woexe concerned
it may be useful tc interpose further evidence he gave in cross-

examination. The highly technical nature of the job determined the




calibre of the men chosen. He had not previously worked with the plaintiff
noxr Mo¥an. Said he, "So far as I was concerned Nembhard had nct done
such work with me before but he might have with cthers. I can't say
whether he had done such work with anycne clse”. He offerxred the
explanation that from 1971-1973 the plant had been divided into two
sections for maintcnance purposes under two foremen - himself and another
with whom Hambhaxrd worked. Since 1973 the witness became General Foreman
with responsibility for the whole plant and it was only since then that
the plaintifi came under his direct supervision. He alsc explained that
the electricians came to Reverce as clectricians and attained Grade 1
status by virtue of competence and experience on the recommendation of
the Foxreman to the General Foreman who reports to the Superintendent
who makes the grading.

In this regard it is pertinent to note that Mr. sShakespeare
disclosed that as at the date of testifving he was an electrician of
21 years experience. On the date of the incident under query he was
Electrical Generai Foreman with responsibility for all electrical
maintenance and modificaticns. He holds cexrtificates in clectrical
maintenance through correspondence courses from International Correspondence
School, Canada and had the following work expericence -

7 years at Appletcn Dstate doing electrical
maintenance on low voltage cquipment.

2 years at Alpart with high and low voltage
equipnent.

10 years at Reverc Jamaica Ltd. with high and
low voltage equipment.

Further he had been cngaged with the £ixm of

Walsh ©lunt  in the construction of the plant -

specially in the ingtailation and commissioning

of the Switch Gears of the electrical motoxs.
Tt was attempted in cross-examination to boost his stocks by suggesting
that he was the only employee with a blue-print of the Plant but this
was demied. He disclosed that he was not still employed to Revere

but to Perry Equipment Co. which was carxying out the sales of the

equipment on the plant site (thc'plant had clecsed down in September, 1975)

D



he being the cliief employee on spot and he denied that there was any job
offer from Revere still open to him. Ic specifically denied having any

such offer to be taken up in New Yorlk: depending on the successful conclusion
of this case. NWo evidence was adduced in support of this suggoestion.

This obviocus effort to prove bias and so impeach the witness' credit

bore no fruit.

o special instructions were given. The instructions were
issued to ixr. Headley, the forcman, in the presence and heaxing ¢f the men
in keeping with organizaticnal practice of nct breaking the line of
command. o admitted too in cross-examination that the work to be
undertaken was highly technical and essentially dangerous bult that he
instructed the men on the spot of all the technical things they had to do.
In answer to the questicn what were the instructions he said:--

e were going to clean buss~bars of ioniscd dust,
ramove buss bars support in areas made safe for
werk, re-tapc sections of buss-bars that werc
lcking to earth. These areas to be made safe
were made safe to work on. The section of the
switch gear named buss-tie no work can be done i
that particular cubiclo unless we have a total
plant close-down as at all times that cubicle
would be live. That was all the technical
instructions I theought necessary for them to do
the work. That was all the instructions.™

These instructions had taken ten minutes which he thought
adequate. The only danger about which they needed to be instructed
was the danger constituted by the cubicle with the buss~tic (lo. 3)
and be instructed them about it. After the precautions he had taken
there was nc danger about which they needed to be told. Further the men
had all had on-the-job instructions by the Westinghousea Maintenance
Group of Companics at the plant.

1r. Shakespeare's evidence is that after he had re--cnergized
the incoming line to cubicle No. 2 at the Fower House he rxeturned to the
sub-station with Ricketts and Tomlinson where he closed both cubicles by
pulling up the handles after using the key to open the handle. When the
handle is down it is in the locked position and cannot be pulled up

without the use of the key. The intertion thereafter was to work
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on cubicles 4; 5 and 6 whichWere energized by in-coming line MNo. 1
and he anncunced this to the men informing them that No. 3 is live at
all times and sc¢ could not be worked on.  All the workmen werc present,
he said. Thereafter, accompanied by Ricketts and Tomlinson he returned
to the Power House and carried out the de~energizing procedure and tock
similar precautionary measures in xelation to cubicles 4, 5 and 6 as had
been done in relation to Nos. 1 & 2. They then returned to the sub-station
where he pulled the operati¥ landles down on Nos. 4, 5 and 6 and removed
the keys and gave instructions to Headley, the foreman, to have the
inspection plates removed from these three cubicles. This done he used the
keys to open the swing doors at the bottom of each cubicle and proceeded
to drain off storxed encrgy and short-out the buss-bars as had been done
with Mos. 1 and 2. He then put the heys in his pocket and touched the
buss-bars to indicate that they werc safe to be woxked on. Hext he
instructed the foreman to procced wit!: the removal of the insulators,
cleaning the buss-bars, re~taping defective areas leaking to cartl and
cutting out the holes in the supports to facilitate the extra insulaticn
on the buss-bars. There were two supports in each cubicle. Tre cutting
was done with hack-saw blades. He was there when work commenced on Nos. 4,
5 and 6 and the inspection plates on Nos. 1, 2 and 3 were intact. Indeed,
the tops and bottoms of Nos. 1 and 2 had been made Secure on completion
of the work in those cubicles. It is instructive to add that the type
of work being done on that day was done on a rine or ten monthly cycle
and the amact work resuired to be donc in each cubicle was ascertained
by the presence cof "arcing” seen through the inspection windows. There
was arcing in No. 3 as well but because of the special characteristic
of that cubicle that work could not be undértaken that day.

viox:: proceeded on these cubicles for about 35 minutes by
all the workmen, including the plaintiff, before the siren which signalled
the lunch break - 12,00 - 12.30 p.m. The witness denies telling the
men not to take the scheduled lunch break as well as telling them to

woxk through the lunch break. rFurtier, he knew nothing about the
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instructions allegced to have been issued by Headley to "strike the iron
while it was hot" with reference to working through the lunch period.

This alleged instruction forming a very important part of the plaintiff's
case calls for close examination because this work period during which the
plaintiff was injured would have becn bereft of any supervision and

this would be quite a departure from the high-level supervision of the
earlier period - such a departurc as would justify a charge of recklessness
against the employer. This calls for a clear determination inasmuch as

it falls under particular (a) of the particulars of the breaches of
statutory dutics. but more of this anon.

Continuing, Mr. Shakespearc said that at 11.55 a.m. when about
cne hour's work remained to : be done on thosec three cubicles he left
to the office leaving Headley in charge and from therc he went tc lunch
when the siren sounded at 12,00 noon.

To reflect for a moment on the pre-lunch period it is relevant
to note that stored cnergy in the bussces was said to amount to about
24 volts - not cnougli to kill a perscn but suificient to causc discomfort,
Up to the time that the siren sounded there was no complaint even of
discomfort. This is a relevant factor in considering the questions
arising undexr bhoth heads of damages.

Quite naturally this aspect of [ir. Shakespeare's evidence
did not go un-challenged and in responsc to such challenge he replied
that apart from the Inowledge gained in construction he did not receive
any specific instruction as to the cperation of the plant and its
maintenance but that such knowledge was supplcamented by the knowledge

he had gained from his previous jobs as well as from working at Revere.,

Such knowledge lic had acquired on his own initiative aided by reference

to the blue~-prints to which he could refer from time to time. So far

as the supervisory cadrc of employces was concerned he said that for

the entire plant tlhere were throe clectrical engincers, namely, Ricketts,
Adonis and Salazar, none of whom had been with the defendant company

at the time the plant was being constructed. Next in line to them were -

a General Superintendent, a General Foreman or Supervisor, a section
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superintendent and two Foremen. . However, two of the engineers were
technical and not imr the line of command. Buf despite his position in
the hierarxrchy the witness agreed with a suggestion that in 1975 therc
was no Revere employee who knew as much about the plant as he did.
However, said he, he sharcd his knowledge and did not keep it selfishly
to himself. The witness conceded that the work at the plant was highly
technical and in most instances dangerousihence the nced to disseminate
his knowledge so as tc greatly reduce the dangers. He also agrced that
the knowledge and skill of the clectricians in the defendant's cmploy
could be greatly improved. De it noted, however, that this does not
necessarily mcan that such sizill and knowledge as they possessed were
inadequate to the jobs thcey were required to perform.

He testified that the six sub-stations carxied high voltage
rachinery and that these required a higher level of maintenancec. Most
importantly he disclosed that as the only Superviscx . he was the only one
who would undertake preventative maintenance of thie type undertaken on the
day in question. He conceded”™ that he had in mind that the plaintiff and
Mozam needed to be treataed differently from the others but he never
thought they might have stood in need of special instructions. Said he
also, that to a person unfamiliar with cubicle No. 3 apart from the tag
and the fact that the handle was down there was ncthing to distinguish it
from the other cubicle;. But the experience of these two electricians
in low voltage equipment similarly constructed should enable them to
understand the working of the high voltage mechanism, even if they had not
previcusly woxked on such mechanism.

It is appropriate to interject that the voltage in the low
voltage mechanism be it 440 or 460 volts, as has been variously stated
was known by the plaintiff to be much in excess of the minimum that can
prove fatal.

On tho question of the buss~tie labe¢l in cubicle No. 3 insofar
as the question of the adequacy of instructions was concerned the witness
said that even if thesc two clectricians had not previously worked on
that partieulax switch-gear their knowledge gained from working in low

voltage equipment similarly constructed would enable them to understand
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the meaning of “buss~tie®. Ile was questioned and answered the obvious,
nanely, that the buss-tie in high voltage equipment conducts a much more
dangerous level of electricity than the buss-tie in the low voltage
equipment.

With particular reference to the Plaintiff, lix. Shakespeare
said he had been employed there as an electrician from 19691971 during
the construction period and from 1971 onwards e was employed in a similar
capacity in the plant - a total of six Yeare up to the time of this
incident.

Concerning the level of supervisory staff on the job the witness
Tomlinson who had admittedly done high-voltage work before said, he had
never seen such high level of such staff assembled for any other job as
was assembled for this job in qguestion. And let me say here and now that
although both the plaintiff and Tomlinson mention iix. Adonis as being among
such staff, I do not believe (accepting lMr., Shakespeare on this) that
tx. Adonis was there bcyond the initial stage. Apart from the statement
hat he was there no word or action is attributed to him. Supervision,
therefore, was provided by liessrs. Headley, Shaltespeare and Ricketts -~ all
of whom are known to have been actively engaged. On this aspect of the
case no challenge has been mounted by adducing evidence to show that
ecither in numbers or skill ox both the supervisory staff was uncqual to
the task.

To summarize briefly, then, it is agreced that before the siren
blew signalling the conmencanent of the luncli period cubicles los. 1 and 2
Lad been complcted and re-cnergiZad without any problem under the constant
supcrvision of Messrs. Headley, Shakespeare and Ricketts. According to
the plaintiff, supported by his witness Tomlinson, lr. Shakespeare had
left to the Power House to de=~energize cubicles 3, 4, 5 and 6 instructing
Headley to pull down the handles on these cubicles when their meters
registered "O" and that lcadley did pull all four handles down. But a
very significant obscrvation is that only No. 4, for the kzason already
stated, was fitted with & mctex. Attracting attention is the plaintiff's

testimony that he had worlied from somewhat after ©.00 to past 11.00 0'Clock

-
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without his tools so he tlhien left to fetch the tools having in mind that

on the instructions of llessrs.Shakespeare and Headley work should procced
throughout the lunch period - Tomlinson supports him in this -~ and that up
to when he left Mr. Shakespeare had not returned. It was while he was away,
he said, the siren blew. 7To the contrary is hr. Shakespeare's testimony

of the scrupulous cbscrvaticn of all the precautionary measures cssential
to rendexring Nos. 4, 5 and 6 safe to be worked on and the instruction,

for the given reason, that lo. 3 could not and would not be worked on

that day. rurther, the inspection plates had been ramoved from all thxree
cubicles, the swing dooxs at the lower sections openced by him and that

work had proceeded with all workmen present from about 35 minutes up to
11.55 when he left to the office leaving lleadley in charge. Mr. Shakespeaxc
is supported by Mr. Tomlinson, that with the cxception of the removal of
the inspection plates, the system operated was such that no work was donc
until r. Shakespeare had personally rendcred the five cubicles safe.

lir. Tomlinson's evidcnce poscs a problem regarding tihie whereabouts of the
plaintiff at the time Iir. Shakespeare left at 11.55 A.li. because having

at first testified that only two trips had becn made to the power housc

to de-energize the cubicles, that Mr. Shakespearc had not returned to the
sub-station after the second txip and that when ie, the witness, returned
to the oub-station he did not sce the plaintiff he had rotracted his
evidence about the number of txips. In the result e said therce had been
three trips and that Ir, Shaliespearc did zeturn to tlie sub-station and
render the cubicles safe. In the apparcent cffort tc xender his evidoence
safe for consumption he had supplied the d;tails that on his return from
the second trip he had found Headley, Moxam and Sones removing the bolts
from cubicles 4, 5 and 6 and that he assisted tham. What effect does

his retraction have on the rest of his evidence? This will be oxamined in
due course. However, on his cevidence when the sircn blew Headloy, Jones
and Moxem left. He alone ramained in the sub-station but he did no woxk
and while he was there the plaintiff returned. It might not be very

important but hc is in conflict here with the plaintiff.

1% &
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Cubicle No. 3 is the main object of concern during the post=-siren
period. It is appropriate, therefore, to describe its features before
relating the events invelving it. The two incoming lines in cubicles 2
and 4 are parallelled, that is, brought together in cubicle 3. When the
handle on cubicle 3 is up the buss~tie is closed and when it is down the
tie is open. Accoxrdingly, when the handle on cubicle 3 is up the top and
bottor sections are alive and when it is down only one section is alive,
that is top or bottom depending on the positions of the two incoming
lines. If the two incoming lines are closed (cubicle handles up) the
top and bottom are alive. If onc incoming line is closed and one is
opan and the handle on cubicle 3 is down either the top or bottom of
cubicle. 3 would be de-encrgized.

Ragarding the position of the handle on cubicle 3 Mr. Shakespeare's
evidence is that when he arrxived for work that morning the handle was
down and he pulled the key and placed it in his pocket. when he de-energized
cubicles 1 and 2 thus leaving the handle locked. This of course contradicts
the evidence of the plaintiff who testified that after the completion of
work on cubicles 1 and 2 Headley pulled down the remaining four handles
cn Shakespeare's instructions. From !, Shakespearce comes the information
that when cubicles 1 and 2 were worked on the top section of cubicle 3
was energised but that while Mos. 4, 5 and 6 werc being worKed on all the
busses in the top section were dead. It is worthy of note that the
botton section of this cubicle was never opened that day. That is so
because the handle was locked and Mr. Shakespeare had the key. At least
so Mr. Shakespeare said. tlearing the end of his stay in the witness box
the plaintiff in answer to the Court said Headlev had the keys for Nos. 3,
4, 5 and 6.

The events involving this cubicle began when, accoxrding to the
plaintiff, he xeturned from the workshop with his tocls to flnd cubicles
4, 5 and 6 open and no onc there. Rather than proceeding to work on any
of these cubicles he sct out to dec what in the morning required two men,
namely, the removal of the bolts and the inspection plate. In the morning

the plates had been retwoved by two men with the use of a wooden ladder,

™Na
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This was so because of the height of the bolts from the ground. The
plaintiff says that with the aid of the ladder he removed the bolts from
the inspection plates then ramoved the plates and proceeded to remove and
inspect the insulators and observed they were hburnt. While thus engaged
he saw Mr. Adonis to whom he gave the burnt insulators and Mr. Adonis left
with them with a promisc to return. Then he, the plaintiff, removaed the
third pair of insulators, came off the laddexr with them, placed them on

the floor, then climbed the ladder with a piece of rag with which he
proceeded to clean the buss bars. While thus engaged he heard an explosion
inside the cubicle and he was thrown on his back to the floor sustaining

a burnt axm. Torlinson came in from outside, cnguired what had happenecd
but he was unable to speak; so Tomlinson left and in his absence two men
came and lifted him into a van and he was taken to the rirst kid Clinic

and thence to the Mandeville Hospital where his back was X-Rayed and he

was hospitalised for six wecks and some days after which he received treat-
ment as an out-patient once or twice per week, but to no avail, it would
scem, because of the continuing pain. His treatment was supervised by

Dr. HNHewman.

After about cne month of physiotherapy he was referred to Dr.
I:cl-]eilﬁ-‘Sm ith at his request. Dr. McNeil-Smith treated him but according
to him, there was no improvement so off he went to Dx. Soas at Maxfield
liedical Centre from where he was referxed to Dr. Chutkan. After he left
Dr. Mclleil-Smith he was responsible for his medical bkills. Dr., Chutkan
said he was alright but he disagreed and so was referred to Professor
Cross at the University of the West Indies. He thinks he was hospitalized
there for threce weeks and some days during-which time.lie had an operation
which produced some improvament. After discharge he visited the out~door
clinic for examination until hc was stopped after some six or seven visits.
There was great improvement, he said, but that he had not up to the time
of txial reached full recovery. He would say he was getting better every
day. His defects up tc then were a slight discomfort from a burning
sonsakion in the area of the operation; he couldn't twist and had to treat

his back gingerly; restzictions in his activities because of the back
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injury; he could not 1lift heavy loads.
The injuries of which he initially complained were -
"Right arm burnt from wXist to upper arm;
severe pain in his back - the main problem -
as a result of which he had to remain in
one place.™
Scars and keloids mark the burnt areas and in the zight inner aspoct of the
burnt arm there is a "biting® sensation.
Now, in the light of what transpired in the mcrning and what the
plaintiff said he did it is relevant tc explore the state of his knowledge.
of particular importance ig his knowledge of cubicle 3 as well as his
reason for interfering with this cubicle which showed nc signs of having
becn made safe for working. Had he been injured working on one of the
open cubicles it is dAifficult to think of a defence to his claim.
So far as the nature of preventative maintenance was concerned he
had done such work before in other sub-stations. but even in his
evidencae=in~chief there is a conflict in this arca. Says he -
"preventative maintenance work is work I have done
before but not on that particular sub-station.
all sub-stations are not the same because some of
the cquipment are different, that is, the connections.
The opcraticns of the electrical devices in theixr arc
High veltage and Low Voltage. Some cubicles arc
13,800 volts and 440 volts where there are motor
control centres. That was the first time I worked
on this sub=-station. The other sub-stations are not
different. They are the same. Never did preventative
maintenance in the high-voltage scctions. I had
previously worked on low voltage as well as high
voltage but not in the sub-station  at the power
house with different devices. fefore I started
working on No. 5 no one pointed out the difference
between it and the other sub-stations where I had
previously worked."

The conflict is patent and can do without comment.

Cross=-cxamination was to reveal that hc had been trained as an

electrician at V.A., McBean where he progressed to the Grade I level and
been

after working there f&r upwards of 6 years hc had/transferred to Walsh Dlunt

as a sceond-class clactrician. doing maintenance work, and then made his way

back up to Grade I before he went to work at Devexe in 1971.

Confessing his greatest respect for clectricity he admitted that

it is hazardous to intcrferc with High Voltage unless one knows precisely
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what one is doing as well as that it is dangerous to interfere with High
Voltage cguipment unless one knows precisely how thatiequipment operateas.
He admitted too, that as an clectrician and for his own safety the High
Voltage equipment must be safe to work on, it is dangérous to do such work
unless the equipment is absolutely safe and that it is dangerous to

assume it is safe.

He admitted that he knew that therc was a buss-tie in Cubicle 3
which was so labelled and no other was similarly labelled. Yet it did not
alert him to the fact that this cubicle performed in a manner different
from the others. In fact he did not know what the label meant. Buss~bar
he knew but not the term tie. But before entering the cubicle he made no
attempt to ascertain the meaning.

Referred tc the safety precautions adopted by Mr. Shakespeare
earlier that day he admittced that he saw Mr. Shakespeare short-cut the
busses to ground by wrapping a piece of 7/029 wire around the buss bars.
This he said was to check for stored energy. This shorting-cuf,he said
would foil any effort to close the breakcr at the Power House. Also the
rcason why no work was done on Cubicles 1 and 2 before the de-enexgizing
team had returned from the Power House was that it would be dangerous xo
to do any work until it was known that all was in fact done which was
necassary at the Power House. Regarding Mr. Shakespearc he agreed he was
knowledgeable and experienced in High Voltage cequipment. Bearing in mind
what he said he did in cubicle 3 working by himsclf it ought not tc pass
without notice that he had secen earlier in tihe day that when the insulators
were removed they wexe handed to Mr, Shakespearc oxr lir. Headley for
inspection. Now, he was undertaking the supervisor's function all by
himsclf.

But whilc describing the lay-out of the sub-station he had said
in his evidence-in-chief :~

Nos. 1 and 2 are connected. 1MNos. 3 not connected to
No. 2 - there is a combination tie that connects 3, 1
and 2. WNe. 3 has twc secticns. When handle is in
"off" position that means the bottom section is live
and feeds back tc 1 and 2, i.e. both sections cf 3
are tied to 1 and 2. wen the handle is in the “"on”

posdtion No. 3 is tied with 1, 2 and 3 from the left
{(i.e. 4, 5 and 6 from right).
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In answer to a guestion by the Couxt he said -

"1o. 3 cannot be completely dead unless there is
a total close-down of the plant.”

In the light of this evidence there is no doubt that he was
familiar with the texrm "tie" as well as with the peculiar nature of cubicle
No. 3. How did this knowledge influence his dealing with the cubicle?
Any such exercise is subject to the same caveat that has to be observed
in dealing with any aspect of his testimony. He vacillates - a consistent
feature of his testimony due either to a bad memory or a lack of compunction
about contradicting himself if that seems to be the solution to any pre-
dicament in which he finds himself.

Having testified that when cubicles 1 and 2 were worked on both
sections were opcned at the same time and ti:at when lMr. Shakespeare took
the precautionaxy measures already described both sections of the cubicles
vere open he now said that although only tihe top sections of 4,5 and 6
were open he presumed that -

“that had been done on the first two had been done
on these cubicles but I did not know for surc if
anything had been donec. It never crossed my mind
whether the same safety measures taken by
Shakespeare had been done regarding thesc.

I decided to work on Mo. 3 following the instructions
that I had. Yes, I was told to work on lo. 3.

iir. Shakespeare had said tc work on the rest without
going for lunch. Heo supervisor told me to worl on

Mo. 3 specifically « « « &+ & + » » +» . L opened No. 3
although I had not spoken with e¢ither Shakespearc,
Tomlinson or Ricketts who had gone to the rower House."

Absuxd though it obviously sounds he let himself say -

%“On my return with tools I did not know whether the
shorting-out with 7/029 wire had been done to the
cubicle on which I went to work. The fact that

Ho. 3 was closed would lead one to believe that no
sucl: procedure had been carried out . . . . I took
off the cover and took my own safety precautions
similar with the 7/C29 wire-wrapped around the bars
tied to fibre glass fusc stick and short-out tc the
cartl wirc in the cornex of tle building. It was
alziglht. I did not have the wire on the buss baxs
while I worked. That morning was the first time

I lad secn that excrcige donce ~ done by Shakespeare.
I l.ad never done it before. I was sure that whak
T was doing was rigitt according to what I had seen
shalkespeare do. Did not tlhink anything wrong with
going ahecad before anyone who had been there (Power
Housc) in my absence had xkaeturned. "

11
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bearing in mind his cearlicr testimony as to how the precautionary measures
had been carxied out by him and not Mr. Shakespearc, I can only say his
latest testimony on the issue must certainly earn him a minus on the question
of credit. ©Not only that, he clearly decmonstrates how unresorvaedly Lie
exposed himself to the risks he knew wexc posed by the very peculiar nature
of the cubicle,

Vacillating was also a marked characteristic of the plaintiff's
witness and time and again plain qucstions had to be repeated upon his
confessing ignorancce of the meaning of the question. But he was foxced

should

to retract his evidence-in-chief that he did not know that no work/have beon
done on cubicle 3, and admit that on 19.5.75 hie knew such to be the case
and that that explains wvhy they proceeded to open Nos. 4. 5 and 6 top
and bottom and left No. 3 closed "because no work was to be done cn it".
This certainly docs not support the plaintiff's contention. He also
testified -

"Had I noticed he was working on No. 3 I would

have said something to him. I would have told

hin not to work on that cubicle.”

“3y: Is that because you kn®w it should not be
woxked on?

A Could you pleasc repcat for me.
iz (Question repcated)
Dt Yes. !

Again it may be asled whether this evidence does not deal a very severc
blow to the plaintiff's casc that shakespeare instructed Headley to pull
down the handles on the ramaining four cubicles and that woxk should
proceced on them. Indced this contradicts this witness' evidoence~in-chief
that -
"pefore we left to the Fower House Mr. Shakespeare
instructed Justin Eeadley, the foreman to sce when
the volt metcr indicatod “0" and pull the handles
down to "off" and to commence working on them.
This registers a nanifest inconsistency whicl. is aggravated by his further
evidence in cross-—emamination -
"on fixst visit to de-energize,No. 3 remained alive.

On the second visit to de~energize No. 3 was still
alive. "




This witness also undersccres the necessity for two parsons to work on each
cubicle as had been dcne in the morning because cne person would stand on
the ladder, remcove the inspection plate and pass it to the other person on
the ground. What if the plaintiff had slipped and fell while undertaking
this adventure alone?

Mr. Shakespeare maintains - and Tonmlinson supports him - that all
covers had been removed from Cubicles 4, 5 and 6 and work done (he says
for about 35 minutes, Tomlinscn says about half-hour). ot only did he
deny giving instructions to work through lunch-time but, said he, he
instructed all woxluren including the plaintiff that no work could be done on
No., 3 because it was live at all times. On the question as to whether the
way was in a sense clear for the men to work through the lunch period by them
having lunch before the 12.00 0'Clock siren and before the completion of
cubicles 1 and 2, M., Shakespeare said that was not so - that would have been
between 9.00 a.m. and 11.15 a.m. The safety precautions that had been taken
regarding cubicles 4, 5 and 6 were still intact whon this witness inspected
the Power House after the accident.

Having regard to what the plaintiff said he did in Cubicle 3,
Iir. Shakespeare's opinion was solicited with a view to ascertaining how the
plaintiff could survive such a shock and he gave the following explanaticn.
First he said the threc busses in the top section of cubicle 3 were the
same three running through cubicles 4, 5 and 6 which were already de=-energized
by hinm. Accordingly, so far as they were ccncerned they could be worked on
safely. But there weas another buss known as stubbing protruding for about
3 inches into the top section from the bottom scction and this buss was
live. When the mechanism operating the switch-gear is in the closcd
position the protrusion is about 14 inches into the top section. This
buss could be the source from which the plaintiff received his shock.
If the 7/029 wire was wrapped around this buss to attempt a short-out ox
a draining off of stored energy a short circuit would result sufficient
to buxn off the wire whicl. is about 346 inch in diameter., Again, if he
used his hand to wrap thie wire he would be shocked. So what appears to

Lhave happened is that l.is clbow was in contact with the metal frame while
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his hand came into contact with the stubbing and because he was standing on
a wooden (non~conductive) ladder a short circuit would result passing through
his hand to earth through the metal frame. He escaped death because the
voltage of approximately 7,700 volts did not pass through his whole body.
Contrary to the evidence of the plaintiff that he did not know the
meaning of the term buss-tie and of his witness Tomlinson that a Grade T
electrician would not be expacted to understand the term, Mr. Shakespeare
maintains that that is not the case. To an electrician of that Grade it
twould be obvicus that such a cubicle opoerates in a different manner from
the others. &aAnd this commends itself for ny acceptance. Further, the
protruding stubbing is a feature absent from the other cubicles and ought
to have alerted the plaintiff that this cubicle differed from tlic othexs.
That the plaintiff could not be a stranger to the texm buss-tie is evidenced
by the fact that the switch-gcar in the Low Voltage Cubicles wherc the
plaintiff admitted he had worked carried a buss-tic similar to that in the
High-Voltage switch~gear. And indeed, Sub-station 4, said the witness
Shakespeare, had a cubicle similar to cubicle 3 in Sub-station 5. Of the
six sub-stations Mr. Shakespeare said he served only two, namely 5 and 3.
He said also that the plaintiff was on the permanent staff and that from
the system of deployment all the electricians would get to know the general
operations of the plant.
Mr. rrénkson canvassed the idea of having pad~locks on the tops
of the cubicles but it is relevant to ncte that there is no plea of unsafe
machinery. However, the evidence is that the cquipment was manufactured
by a company which manufactures a very wide range of electrical products
and what is more the safety measures at the plant had been inspected by
the Factory Inspcctors. The question was allowed not as being in support
of any pleaded claim but merely as it affected the witness' credit. on
the question of credit also the witnesses wexe challenged but not confronted
with previous testimony in the aborted trial and in making an assessment
regard must be had to the fact that some 3 ycars had elapsed since the
incident and 3 years since that trial in addition to any short-comings

otherwise diseloscd.

7
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It is ny view that’%he'é@faénce has been sufficiently ventilated
to enable the submissions to be considered. For his part lir. Leo Rhynic
submitted in substance, quite correctly, that the Court is proscribed
from making a finding in favour of the plaintiff which does not fall
within the pleaded parxticulars. He identified the legal issues for
consideration in relation to the question of liability as -

1. Hegligence

2. Contributory Negligence

3. Breach of statutoxy puty.

To prove negligence the plaintiff must cstablish -

(a) that the defendant owed hin & legal duty of care;

) that the defendant breached that duty in one or
moxe ways particularised in the statement of
claim;

{c) that there was & direct cawnal conncction betwecen
such breach (es) and the damage or injuxy suffered
by the plaintiff in the scnse that such breach(es)
was/were the operative or cffective cause of the
plaintiff's injury.

The duty of care owed by an employer to an amployee, he submitted,
is to take reasonablc care for the employec's safety in all the circumstances
of the case, that is, taking reascnable care so to carry on his operations as
not to subject those employed by him to unnecessary risks, viz., any risk
that the employcr can reasonably foresce and can guard against by any
neasures the convenience and expense of which are not entirely dispropor-
tionate to the risit invclved. The duty is not obsolute and is limited
to the reasonable exercise of care and skill to guard against danger which
as a reasonable person the employer ought to have anticipated. Tor these
submissions reliance is placed on CharlesWorth on Negligence ghEd.
paragraphs 1120, 220, 1032, 1034, 1046.

To astablish Contributory Negligence he submitted the defence
need prove only that the injured party did not in his own intorest take
reasonable care of himseclf and contributed by this want of care to lils own
injury.

Regulation 16 of The Factorices Regulation 196l upon which the

plaintiff relies is as follows:-
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"No person shall be allowed to operate any dangerous
machinery unless -~

() he is competent to do so or is directly
under the supervision of a person
conpetent to operate such machine; and
(¢) he has been fully instructed as to the
dangers attendant upon the operation of
such machine and the precautions to be
taken. ¥
lir. Leo Rhynic is strongly of the view that if this action relies on the
above-stated regulation then the action is nmisconceived becausc for it to
bc applicable there are two principal considerations:
'a) Is the action brought in respect of the kind
cf harm which the statute was intended to

prevent?

(b) 1Is the person bringing the action one of the
class which the statute is designed to protect?

Both, he subuittcd, are questions of construction of the particular
statutoxry provisions and that it appears from a line of cases that the
construction is strict. He further submitted that the Regulation is
intended to protect operators of dangercus machinery, that is, persons

who manage by putting in motion a machine for the purpose of having the
machine function the way it was designed in oxdcr tc achieve the commercial
purpose. For this submission he prayed in aid the Oxford English
Dictionary meaning of operate, viz., to causc or activate the werking of;
to work (a machine) (see Vords and Phrases judicially dofined p,P. 35,36).
Mr. Frankson counters with a rather ingenious submission to give a meaning
to foperate” which would embrace the day's activities. He calls attention
to the meaning of factory in the Factorics Act, viz.,

“any premises in which or within the close or
curtilage or precincts of which -~

(a) acetylene, steam, water, wind, electric,
internal combustion or other mechanical

power is used; or

(b) ten or more persons are employed in
mannual labour”

for certain processes which would embracc the processing at the plant.
Accordingly runs, the subnission, the sub-gtation is a factory. Hence

cleaning, repairing and maintaining the sub-station is part of the operation
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of the factory and the corrective work being done at the time comes under
the heading of operating. Continuing he submitted that what the defendant
was doing and not the particular assignment of the plaintiff was fhe
process of operating. The defendant was operating machinery for gencrating
electricity and the plaintiff was engaged as part of that process. The
electricians werce mercly employed at different points in the operation

of the machinery at the plant.

Counsel's inventiveness is cbvious but clearly falls short of
showing that the plaintiff was operating machinery which before the plaintiff
was put to work had to be drained of all the energy which enabled it to be
operated. I certainly commend his effort but must reject his conclusion.
It still remains & question of fact whether the plaintiff was put to work
on cubicle 3 from which such encrgy had not been drained or whethexr the
defendant's negligence or breach of statutory duty was the operative or
effective cause of the injury suffered by the plaintiff.

Mr. Leo Thynie referred to a line of cases in support of his
submission that provisions such as Regulation 16 (supra) are strictly
construed :

In Noxris ve .Milliam Moss & Son Ltd. (1954)
1 ALL ER 324

where a plaintiff had sustained injury in seeking to
correct a fault in scaffolding by a method which
£he court in dis-missing a claim for personal
injuries, based on common law negligence and breach
of a fuilding (Safety, ctc.) Regulation found to be
sfantastically wrong™ it was held on appeal that -

"although at the time of the accident there
was a breach by the defendants of the Regqula-
tion the rcal causc of the accident was the
plaintiffsnegligence in employing an
unsuitable method cf trying to corxrect the
fault; ncither the breach of statutory duty
nor the failure cf the defcndants foreman to
warn the plaintiff of the fault (due to the
plaintiff's woxrk) contributed to the accident;
and therefore the defendant$ were not liable."
(Emphasis supplied).

The decision to dismiss the appeal was unanimous and it may be instructive
to quote from Vaisey J at pp. 327-328 where he said -

U1t is sometimes difficult to decide whether an
antecedent act or event is the cause, or onc of
+he causcs of a subscquent event, or whether,
on the other hand, it is merely onc of the
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surrounding circumstances in which as part of the
background in front of which, the subsequent event
has taken place., Here it sccoms to me that the
accident to the plaintiff was due entirely tc his
own negligence in doing a piecc of work well within
his competence, in a manncr which the learned judge
discribed as "fantastically wrong®. True it is
that it was on the leaning standard that the work
in question had to be carried out, but the fact that
the standard was in that condition, cannot in my
judgment be treated as being in any reascnable sense
a cause of the accident. It is not, I think,
admissible to construct chains of causation in a
case such as this where a single cause -~ simple
obvious and amply sufficient to account for what
happened -~ is to be found in the inexcusably careless
behaviour of the workman himself,"

anothex case in which the employers escaped liability though in breach of theirx

statutory duty is Rusiiton V. Turner Brothers Asbestos Co. Ltd. (1959) 3 ALL

L.R. 517. The defendants had failed to fence a dangerous part cf the
machinery but ashworth J. held they were 'not liable in damages to the
plaintiff because the cause of the accident; in the sense of the operative
act and effective cause was the plaintiff's own negligence in inscrting his
hand into a moving grocve®. In this casce the plaintiff had acted in
defiance of specific instructions not to do what he eventually did.

Again in Hodkinson vs. Henry Wall Vioxk & Co. Ltd. (1955) 3 ALL

ER 236 where the cmployers werc found to be in breach of their statutory
duty and held to be 50% liable in damages to the plaintiff, the Court of
Appeal reduced the employers capability to 10% holding that -

“although the defendants were in breach of their
statutory duty yet, since the plaintiff had acted
in defiance of the established practice of the
factory doing something which he knew it was not
his business to do, he should bear ninety percent
of the responsibility for the accident and the
defendants should bear only ten per cent and the
damages recoverable by the plaintiff would be
reduced accordingly.

Other cases considered include Higgins v. Harrison (1932) 25

B.W.C.C. 113, 125 (questicn of dangerous machinery considered) Smith vs.

Mastin Lights (1959) 1 W.L.R. 105, Horne v. Lce Refrigexation (1965) 2 ALL

ER 898.

Tt is Mr. Frankson's submission that these cases are easily
distinguished on the ground that spccific instructions had been given and
the workman had acted contrary to those instructions and so occasioned

injury to themselves which, he maintains, is not what happened in this casc,




A point not to be cverlooked is that in these cases under consideration the
instructions related to jobs which the workmen would be required to perform
over a period whereas in the instant case the instructions were concerned
with the day's performance. hcecordingly, the manner of giving the
instructions was tailored to suit the case and need not be identical with
the manner employed in any other case provided the instructions reached the
workmen in a form they understood and were adequate to alert them as to

what was required of them and the dangers attendant upon the jok because of

the nature of the work in which they were engaged. This was not a case where

novices were being recxuited. Rather it concerns men who were all
professionals in the field in which they were being engaged.

On the question of the manner of giving the instructions to the
workmen through the fcreman - all being prescnt and could hear - no evidence
has been adduced to impcach it as an industrial practice - accepting
Mr. Shakespearc as a forthright and reliablec witness whose competence and
experience have becn amply demonstrated., I accept as a fact that the
instructions wexre given in the manner indicated and so reached the men
dlrectly from Mr. Shakespeare. Further, in assessing the adequacy of the
instructions it is of great significancc to note that no harm resulted tc
any of the workmen during work on the five cubicles which was carried out
under supervision and as lir. Shakespearc testified, in keeping with the
system in vogue from the commencing of the plant some four yeaxs
previously. I take into consideration also the competence and experience
of the workmen. not as apprentices, buk as clectricians with years of
working experience.at that plant and in sub-stations similarly constrxucted
to Sub-station lic. 5. And this is so despite the effort of the plaintiff
and his witness, botlh oi whom prevaricated unabashedly when they thouglit
it would advance tle plaintiff's cause.

put . Frankson contended that the statutory duty of care is
absolute and no escape by delegation is permissible. He cited for support

Gallagher v. Dorman Long & Co. Ltd. (1947) 2 ALL. E.R. 38 in which case the

relevant statutoxry provision was section 24 of the Factorics Nct 1937




which prohibited the lcading of a crane or other lifting machine being
loaded beyond the safe working load marked thercon. The questions in issue
there were as to delegation by the defendants of the statutory duty of care
and contributory negligence on the part of the plaintiff, one of the persons
to whom such delegation was alleged to have becn made. Both questions were
concluded as a matter of evidence against the defendants. This case I £ind
to be unhelpful, there being no question of delegation to the plaintiff in
tl:is case.

In support of tie claim that the plaintiff received injury during
thie couxrse of work being Jdone lr. Frankson refexred to the head ncote in

Potts OR Riddell v. Reid (1942) 2 ALL. E,R. 16l which was concerned with

deciding "the area of the builqing undexr construction®. This was obviously
a question of fact to be decided from the evidenee. &ind so it is in the
instant case. Undoubtedly, the plaintiff sustained injury during the course
of work being done by him. The point of contention is whether the work was
elther authorised or permitted without any or any sufficient supervision.
On the issue of liability =~ sufficient has been said to enable
a surmary of the findings of facttw be given and in this regard let me
state clearly that no evidence has been adduced in support of tle f£following
paxticulars of Negligence - (a), (c), (1) and (c) and of particulars (») and
(c) under the head breach of Statutory Duty. Uhat is left, thercfore, are
particulars (b) under Negligence and {(a) under Drecach of Statutoxy Duty.
Fundamental. to, though not conclusive of, the issue of liability
is the answex to tlie question whethor the woxkmen, including the plaintiff,
were instructed to work through the lunch period. The meticulous, and I
might say., scrupulous carc for the safety of the workmen manifested in the
pra=-lunch period stands out in stark contrast to tiic lunch period when
no one &part from the plaintiff cssayed to cven turn a single nut., Indeed,
at the sound of the siren all who werc present left for lunch. That is the
time I find that the men went to lunch and not carlicr while work was being
done as the plaintiff and his witness would have ne belicve, I find that
thore wexe no instructions to work through the lunch period, Is it not

strange that but for the plaintiff everybody else would have ignored
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those twice~given instructions? I am guided to my conclusion by an
assessment of the witness and by the outnofééharacter behaviour of the
supervisory staff in relation to such instructions tc work through the
lunch period., 1In the pre-lunch period even after the precautionary mcasures
had been taken to render the cubicles safe the supervisory staff, with
the exception of Adonis whce was not shown to have been actively involwved,
remained on site. Contrast this with the fact that not even one remained
for the lunch period and it becomes clear that to accept that the instruc-
tions were given would cne have to be very gullible. But even assuming
that such instructions had been given it would be my finding that the work
to be done was clearly indicated as confined to cubicles 4, 5 and 6 and
no cne was injured while working on those cubicles. I do not have to f£ind
an answer for tlie question why did the plaintiff intcerfere with this
mavericl: eubicle No. 3?7 Could be vanity, stupidity. inadvertence ox
a combination of all plus any other unidentified factor. But I have no
doubt, despite the plaintiff's dissembling, that prior to the accident he
not only knew of the nature of a huss-tie but was warned against inter=-
ference by the label on the cubicle and the instructions by Mr. Shakespearc.
That the plaintiff could have been rccruited at the woxlishop
where his tools were by !Mr, Shakespeare whe knew the requirements of
the job, taken to the woxk-site and allowed to woxlk for well over two
hours without his tools wliich were a mere 5 chains awvay is too much to
belleve. Why did he not fetch the tools on cither of the trips nmade Ly
the team to the Power House to de~-energize the respectice cubicles?
During that time and while precautiocnary measures were being taken in
the cubicles no work was done. No, I don't believe the plaintiff's case
that he left to fetci: his tocls and returned in total ignorance of what
had bheen done in Cubicles 4, 5 and 6. Rather I accept the evidence that
e was present and witnessed the de-energizing of cubicles 4, 5 and 6
and partigipated in tue work done in them up te the time Mr. shakespeare
left at 11.55 a.m. and i.ad heard the instructions as to why Cubicle 3

was exeepted., For whatever purpose he left hwe nmust have done so just
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after Mr. Shakespeare departed or after the siren went.

I don't believe rx. Adonis returned to the sub-station during
the lunch period. WNor, despite the lack of evidence as to the condition
of the inside of cubicle 3 after the incident, do I accept the plaintiff's
cvidence that he was able to enter that cubicle and do the amount of work
claimed to have becn done by him becausc it has not been shown that he
could have done so without coming into contact with the live buss.

Mr. Franlison submitted that if Mr, Shakespeare de-energizcd
cubicles 4, 5 and 6 and pulled the key from cubicle 3 what would this
reveal of the system of work emplbyed by thie defendant?  Said he, if he
pulled the handle down apart from the instruction not to enter the
defendant would be amploying a very dangerous system of work. It was
a mute invitation to the workmen (including the plaintiff) to enter a
cubicle in which a part of thc buss-bar was alive and laden with 13,800
volts. Unwary workmen or improperly instructed worﬁﬁen as to the dangers
would be lurced into contact with a vexry dangerous situation. In this
regard the evidence I accept is that of ix. Shakespeare that the handle
on cubicle 3 was in tiuc down position when he arrived for work and that
during the de~cnergizing of ouhkicles 1 and 2 he pulled the key from
cubicle 3 thus leaving the handle locked. Indeed, if invitation therc
was it would have undoubtedly been to entcr cubicles 4, 5 and 6 which
were open and not the one which was secuxcely bolted. That submission
accoxdingly fails.

Fron the plaintiff's evidence it is plain that he knew cubicle
3 was alive at all times and that the Tower louse would have tc be totally
shut down to totally de-energize this cubilcle.

It is cqually clear from the answers he gave in cross-—cxamination
that he knew he wés taliing on tremendous risks to enter cubicle 3 as he did.
A final effort by lir. Frankson brought forth the submission that on the

evidence it was dangerous for the sub-station to have been left un-manned

at any time such as when the plaintiff returncd and no one was there.




My findings on the plaintiff's departurc and rcturn ought sufficiently
to answer this submission. However, I will add that this aspect was not
canvassed with any witness. ©Dut the ultimate question is what was the
effectivc and operative cause of the injury suffered by the plaintiff?
In this regard must the defendant have forescan that a Grade I clectrician
with several years axperience or any other clectrician for that matter
would assumc the death-laden risk of entering that cubicle and so guard
against him so doing? No. I don't thinl so, It would seem to me that
if they did and yet amployed him they could not cscape condaunmticn on
& charge of reckless disregard for human life in employing him at 2ll
because his unsuitability for cemployment in such an enterprisc would hLave
been manifest. Undoubtedly, it was the plaintiff's lack of carce for his
own safety that was the real cause of the injury he suffered. He was not
authorised or permitted to do the work on which he was injuxed.

For completencss, however, I will examine the question of
Damages., Regarding Special Damages it can easily be stated that in
keeping with the failure of the plaintiff to inspire confidence in his
evidence he failed to prove any of the items under this head of damages.
And as for Genceral Damages on the basis that there is no permanent dis-
ability, accoxding to Professor Cross, then there can be no claim for
Prospactive Loss of Zarnings. There is also no evidence he attempted
to cbtain employment so as to mitigate his loss. It was agreed that Pain
and Suffering and Loss of Amenities is the cnly head to be considerxed.
Such would of coursc be limited to the neriod of recovery and for which
Mr., Frankson would expect an award of between $35,000 and $40,000,

Despitc the list of injuries the plaintiff's evidencc in
relation thercto was limited to the burnt arm and the pain in his back
but the back was the cause of his trekking from one doctor to another
even after he had been pronounced fit foxr work by Dr. McNeil-smith about
five months after the incident. on 15.3.76 he was scen by Professor Cross
on referral for back pain and pain in the loft leg. A limp in this leg

was detected and physical examination disclosed as well -




curvature of the spine - restricted forward bending
at the waist; tenderness over the spine in the middle
part of the back and over the muscles to the ledt of
the spinal column;

the left thigh slightly smaller (:; cm) in circumfercnce
than the right;

mild dimunition in power of the muscles which Fflexed

the thighs - noticeably on the left thigh, limitation

of forward bonding,
¥-Ray of the Lumbar spine revealed a compressicn fracture of the sccond
lumbar vertebra -~ the inter-vertebra disc above that vertebra was narrowcd
in height. A myclegram indicated prolapse of tle inter-vertebrae discs
but this was nct confirmed by the subsequent operation. Opinion was that
the process of the operation had destroyed evidence of the suspected
thickening of the ligaments and to this cxtent it was felt that the
surgical intexvention was beneficial in that the symptoms improved on bed
rest in hospital. »Dut during his stay in hospital he suffered frcm
broncho-spasms dua te a previous astbﬁatic condition unrelated to the
back injury. In Professor Cross' opinion the back pain could be attributed
tc the fracture of the second lumbar vertebra and damage to the intexr-
vertebral ligaments. The leg pain resulted, he said from injury to the
associated nerve root and subsequent scarxring of the root.

fhen first scen by Professor Cross and at some cother time at the

Clinic the plaintiff manifested anwiety and in August 1976 he had several
complaints some of which were not obviously related to the back injury.
He complained of inability to sustain penile ercction and decreased libido,
but cof these two complaints there was no supportive physical evidence.
« Subscquent re-screening of the myelograim proved normal. Evidence of the
fracture was present as well as minimal cuxvature. Ly Octceber 1979
when he was last scen there was no limitation of movement of the back
but there were scme features related to the previous fracture. So far
as the physician's help was concerned the plaintiff had attained naximum
improvement by Septamber 1978. However, theore remained the risk of

degeneration resulting from the trauma with the passage of time.
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Had the evidonsa

ox the plaintiff T would
have awarded him $20,020, Do the avidonce is over-whelming in favoux
of the conclusicn that the plaintiff is wholly to blame foxr the injuries

he sustained. There wili ascoxdiugly, ke iudgment for the derondéaut

with costs to be taxed if ol ajuced.






