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Do s b - .:
SUPREME COURT CiVil APPEAL MOTION HU. 15/93

BEFORE: THE HON. MR. JUSTICE WRIGHT, J.&a.
THE HOW. MR. JUSTICE GUKDCN, J.A.
THE HONWN. iR. JUSYVICE WOLFE, J.A.

BEIWEEMN LiLlA NEUMAN DEFENDANT/APPLICANT

AlD DELROYE OUALMON PLALNTIFF/RESPONVUENT

haurice Frankson end Miss Georgia Gibscon
Zor applicant

EnOos_Grant ror respondentc

@é@ Decemper 15, 1993 ana slarch 9, 1964

WOLFE, J.A.s

By Woticz of liotion the defendani/zpplicant moved this

Court for an order <thet

i. The Defendant may pe guo=niad leave to
appeail from iae Order of ilc Hon.
Mir., Justice Smaith in citz Supreme Court
of Judicature of Jawaicz on the 1l5th
day of June, 1993,

2. All subseqguent proceedings in Suil No.
C.L. 8222 of 1991 pe staysd pending
Q, iirearing of this appeal if itcave so to
ac is granted.

3. The epplicant be grantad leave to
appeal notwathscanding thai the time
limited by the rules for so doang has
expired.

4., That costs of this application ve costs
in the cause,

On the 15th December, 1993, at the concluszon or
ments we allowed the appeal and ordered as follows:
"i. Leave to appeal granted.
2., Urderx of Court below sei aside.

Unconditional leave ito ¢=fend
granited.

the argu-
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“3. <Cosis of the application to be
cost3 in tnhe cause.”

By an agreenentc foi sale aated December 15, 1987, ithe
plaintifr/respondeni: agreed to sell and “ne defendant/applicant
agreea to purchasz a1l thac parcel of laand situacea at Coral
Garaens being the lot numba2red o053 on «bh= plan of Coral Gardeas
ana being the land cecmprised in Certificacs of Title registered
at Volume ©43 Fclio 5. The purchase pr.ce was agreed at $2,000,000

apportioned as folicws:

Lana forx 51-006,G600.00
Bus.ness assecs for $1,00U,000.00

The terms of paymenv were as follows:
"$200,000.00 on the signing of .he agree-
ment, & further $200,000.60 within ten
weeks of the signing thereof. ‘Yhe
balance to be held on an open first mertc-
gage carxried by the vendor for five years
with interest thereon at 12%% por annun
computed from the date of pocsession.”

+he 2o0th day of Augusti, 1991, seeking o r«cover possession of ine
property, che susjeci matier ot the agreemont, The applicant;
having entered wppoavance on the 23rd day oi October, 1991, failsd
to file a defence resulting in a Summons for Summary Judgment
being 1issued.
On July 15, :993, at the heariny of {ihe Summons for Summacy
Juagment, Smith J. oxGered, inter aliec:
"That counditional leave Lo defcud be
granted on thes terms ihat Lhe sum of
$i.5 million plus intcrestc at 12.5%
thereon from the 3lst Decembaxr, 1987
be paid into court on oxr befors the
15th Sepember, 1593.°
It 1s from this order that the applicant now seeks leave to
appeal.
Unfortunately, this Court has not hed the benefit of reasons
for the decision of the learned judge. HMr, Grant for the rc¢spon-
gent quite rightly submititced that for the applicant to succeed on

this applicacion she must show that the judye wrongfully exerciscd
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his discretion andé tinat where the defence is shadowy or where tho
facts are such that summary judgment could be given the judge may
in his discretion oxder that the full amount be paid into court.
However, the judge having failad to disclose his reasons
for the exercise of his discretion we are of the view thal this
Court i1s entitled o examine the affidavi.s and the plcadings teo
see 1f the ordexr made by the judye can be considered a proper
axercise of his digcietion., If it can »e shown thait the axevcisc
of the discretion would result ain injustics, this Coucrt would hea

cntitled teo se~ Lt aside. See Maxwell v, Reum {1928 1 K.B. G456

and Evans v. Bartlam {1937} A.C. 473,

The affidavit in support of the moiion disclosed, inter
alias

1. That the applicant was a cicizen of
the United States of Amcrica,

2. Thei the respondent is an Attorney-at-
law practising in Jama.ici.

3. That on or about the 28:tn day of
October, 1987 both paru.gs commenced
nzgotiations for thi: sale of premises
14 Churchill Place, Coral Gardens iit
iihe parish of 5t. James,

4, That the applicant int:imat2d to the
respondent that shes desiraed Lo have
ind2pendent legal reprssencation in
the transaction and chaiw +Lhe respon-
aani persuaded hexr tasit i1 was
unnacessary ana chat shie shoula trust
nim.

5. That she entered in posscssion cf the
sa.d premises, the agr<encne having
bezn reduced into writing on tn2 L5th
aay cf December 1967, she having maae
a deposit of J$z00,00G.G0 and
Us$55,006.00.

6. That a mortgage documcni f£or an indebt-
agdness of $1,600,060,.00 was signed by
tne applicant and returned to the res-
pondent to be duly stamped and regis-
tered with the understanding that the
applicant's name would be endorsed on
the Certificate of Title.

7. That by the 4th day of April, 1989
ithe balance of the purchase money was
paid to the respondenit as set out in
the applicant’s affidavit:
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21. 1. G8 J§% 50,000,000 chcgue

2. 88 USS100,006.00 cash
15. 9. 88 J$ 15,000.00 i Uss 75,000.00 #
l4.21. 86 J$ 30,000.00 L Uss$ 25%,u00.00 %

12, 1. 89 Js$ 50,000.00 &
23. 1. 89 J$100,000.00 "

04. 4. ©9 Js 5,006.00 " Us$ 20,000,060 "

J$z50,000.00 " Us$220,00u.00 "

8. That tne respondent failca to issue the appli-
caiiv wath receipts and it was only after con-
tinued procescs that the respondent confirmed
the applicant's ownership of the property by
two memcrandda dated Decembzi 31, 1987 and
February 25, 1983 and s.ugncd by the respondent.
The contents of the mciacranda are set out
below for theixr effccih: '

December 31, 1987

“This certifies cthat Iiz. LiLIA NEUMAN of
Toronto, Canada is che registered owner
of that land (wita pbuildings thereon)
at 14 Churchill Place; Coral Gardens,
White 5and Bcach P.0O., Montego Bay being
the lot numbered 653 part of Coral
Gardens aforesaid comprised in Certifi-
cate orf Title regiscered at Volume 843
Folio 5 of the Registcr Book of Titles
and became entitlad to possession thercof
on the 31lst day of December, 1587.

Sgd. D.A. Salmon”

February 25th, 1988

KE: PREMISES - CORAL CARDENS, formerly
part of IROUSHCRE ESTATES, SALINT
JAMES - Lot No. ¢53 - Registered
at vVolume 43 Folioc 5

This serves to coniiim that
MS, LILikA NEUMAN is now rhe owner of the
above-mentioncd premssns ana as such is
entitled tc POSSESS:ON of the said pre-
mises itc receive RENTS and PROF1IWS cthere-
from and are liable fcio all outgoings as
from the 31lst day of December, 1937,

Sgd. D.A. Lalmon.”

in addition to the aforementioned allegations, ithe appli-
cant has expended large sums of money to yefurbish the premisecs
thereby improving censiderably the value of the holding.

1t is fair to say that most of thesc allegations have been
denied by the respondant in affidavits filed by him. These¢ allega-

tions, however, raise serious guestions of fact Lo be resolved in
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a trial. The naiture of the allegations demend that the applicanc
ought tc¢ have ner day in coust. The applicant has averred that
she "ought not to be shut out of court by being put on onerous
terms tc pay money into courc as a condition precedent to
obtaining leave to defend.”
To requixe the applicant to pay $1.600,000 plus interesc

at 12.5% per annum from December 31, 1987 intc court as a condition

precedent to ha2rx bzing allowed to defend iLhe action could very well
:ave the effect of drivaing her away from the judgment seat in ciz-
cunstances whexrc there are scerious issucs of fact to be tried.
Once the coundiw..or could have that <ffcc. ihen the order is likely .
to result in xinjustice, consequently it cannot oe said vnat the
learned judge has properly exerciscd his discretion.

We are of the view that the condition imposed by the learned
judge is likely to result in injustice o the applicant and should

not, therefore, be allowed to stand.



