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SUPRE~E COURT CIVIL APPEAL MOTION NO. 15/93 

BE'l'WBEN 

AUD 

BE~,OREg 'IHI!: HON o MR. JUSTI CE HK:£GHT • 
THE HON. l\iR. JU31i'ICE GuRDON u 

THE HON. H . .K. JU3'11j:CE WOLFEr 

J . ~~. 

,J .A. 
J.A. 

LILJ.A NEUl~.IAN D:t:FENDAN'l.1/ APPL! CAH'i' 

DELROYE ~l-iLz.iON PLAiNT~FF/RB~~ONuENT 

~aurice Frankson ~nd Miss ~eorgia Gibson 
~or applicant " . 
~os Grant tor respontien~ 

p~ilie1 15 R 1993 ana 1•la.rcfi L 199"' 

WOLFEi J oAo ~ 

:t:sy Notic:-;; of hotion t.he deiendani:/ .:,.,pplicant moved this 

Court for an order ~hat~ 

.L. 'I'ho Defendant may oe g .. : 6.n t ·.!d leave t.o 
appe2.l f roJ11 1-. le urcter o f U:c lion o 

£."ir o Just.ic<:: SmJ.. t:h in en.:~ Supreme Court 
of Judicature of Jali1<.:.ica on the 15t.h 
day of Juner 19930 

2o All subsequent proceedings ~n Sui~ No. 
C.L. S222 ot 1Y91 ce st~y~d pending 
hea.::ing of this appeal i.f leave so to 
do is grantecia 

3. The applicant be grantsd le~ve to 
appeal notwi~hscan<ling tha~ the time 
limited by ~he rules for so doing has 
expired. 

4. 'i'hat. costs of this applicat ion i:Je cost.s 
in the cause. 

On the 15th December 1 1993 u at '.:he conclus:::.on of tne argu-

raents we allowP.d the appeal and ordered f lS follows ~ 

~1. L~ave to appeal granted. 

2 o o:.·dcr. of Court below s et asiue. . .· . · . . . 
UncondiLional leave ~o ti~fend 
granted .. 
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~30 Costs of the application to be 
cos'.;:;:; in the cause." 

By an agreeraer(c for sale cia1;eu DecC;:!!.:l.b€r 1.5 q i9ij7, the 

plaint.:;..fr/:c:-espondtini.: agreed ·co sell and ~:: :~e ~efendant/ c1.pplic.:i»1t. 

agreed to purchas8 Rll tha~ parcel of la~d situa~ea a~ Coral 

Garaens being '~he lo·i: nwrli>ered 653 on !~ h -2 plan of Cox:al Ga:r:aens 

.;.n~ being the la:.1.Cl comprised in Cer't.:.if-~ca ··.::~ of Ti i:le registered 

~d: Volume 043 F'ol5.o 5 o The purcnase p;:- .:..ce WC:1.S agreed at $2 v 000 3 OUO 

;ipportioned as follows: 

Lancl for $1. (I(!(; u 000. tj(j 

Bus~ne~s Asse~s fo~ $lg0UUulJ00oUO 

The terms of payment: were as follows~ 

"$2U0r000.0~ on ~he signing of ~h8 agree­
ment, a further $200u00U.00 within ten 
weeks of t.he signing tnereof o '11he 
balance ·;:o be helu on an open first mcrt­
gage ca=riect by the vendor for five years 
w.i.th interest. thereon at. 12~2% por annwn 
compu~.._ed from th~ date of po~sE: ssion. '1 

Difficulties arose between -.:.he :'l.pplic.:anc e.nd 'Lht;! rcsponc'Lent. 

•:::ia as a conseque!1Cf'! the respondent co"·1I,1::;nc .. : d legal proceedings <.m 

the 26 ch day of Augus~, 19~1 1 seeking ~o r0cover posses&ion of ~he 

property" che su:.>j~ci: matt.E:!r ot the ay:.c..,•om(mto The applicant; 

having entered c..pp ::'a.:;:ance on the 23rd da~ oi October r 1991 u fai.l f.d 

to file a. defence J.:esult.lr1g in a Sununons fox Summary Judgment. 

being 1ssueao 

On July 15v ..:..993! at: t.he heari.ny of ·i_h£; Summons for Swnmal.·y 

Jutigment, Smith J. ozdered, inter ali~~ 

"That cvudit.ional leave t.o defc11C1 be 
granted 011 the terms 1.-hat t hs sum of 
$1.5 million plus inlcrest .:it l2o5% 
1:.hcrHon from t.he :Hst IJeceraix~r Ii 19~7 
be paid into court on or bef orr the 
15th 8ep':ember, 1993. ~i 

It is from this orde=- that the applicant now seeks leave to 

c-1ppeal 0 

Unfortunately, this CourL has not h~d the bencfiL of ~easons 

foz the decision of the loarnc<l judge. M~. Grant for the rospon-

dent: quite rigM:ly submit:tcu t.hat for the applicant to succeed on 

tlu.s applica·cion sh~ must. show th"l.t th~ ju<i'jC wrongfully exercised 

-) 
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h,j_S discretion and ti1at where the aefenc2 is shadowy or wn~re the 

facts are such tha~ sununary Judgment could be given the jutlge may 

in his discrctior~ order tha~ the full a.r.uount :Oc pa.ict into courto 

However~ th~ judge having fail~d to aisclose his r~asons 

for the exercis~ of his aiscretion we arc of the vitiw tha t this 

court. is entitled ·:.:o examine the affid~vi:.:.s anci the pleadings to 

see if the orde.i:· made by the jua9e can be consiaered a proper 

-:.~xercise of bis d.icc:-..etiono If it can be:: shown tha1.. the ex•.zi:;:cis:::: 

of th~ disc~otion would result 1n injustic8, this Cou~t woul~ be 

cnt..;.tled tc si::.-: :L"L anideo Sec Maxwell vJ~ il9~8.i l .t<.B. G45 

and Evans v. Bartl_~ [1937 j AaC. 473. 

alia: 

The affidavit in support of the hl~~ion disclosed, in~er 

1. That the applicant was a ci~izen of 
the United States of America. 

2. That the respondent is an Attornuy-at­
law practising in Jarna..i.c&o 

3 o That on or about the 2th:i1 day of 
Oct:ober r 19o7 both part:lc·s conunencf..:d 
negotiations for th8 sale of premises 
14 Churchill Placeu Coral Gardens iu 
t.he parish of St o James. 

4 o 'l'hat the applicant int.i.mv.t.·~d to t.he 
.::f~'3ponde11t that she desiri::1d t.o nave 
ind·:~pendent legal r2p:c-;::;scni.:.ation in 
the ~ransaction and ~ha~ ~he respon­
dent persuaded her tha t j~ was 
unnec!;:ssary anu that sh~ shoula trust. 
him. 

So Tha~ she ente~ed in possession cf the 
sa.:.d {.lremises u the agrr:;;::r.K:nt.. having 
be.en reducr:d into writing- on ti:18 15th 
ciay cf Deci:.;mber 196 7 u she~ having made 
a deposit of J$200~ooo.oo and 
us$ssiooo.ou. 

6. ·rhat a mortgage document for an indebt­
ednoss of $1,600r000.00 was signed by 
the applican~ and return~d to the res­
pondent to be duly stamped and regis­
tnred wich ~he understanding that the 
applicant's name would be endorsed on 
th~ Certificate of Tltle. 

7o Th~t by the 4th day of April, 19~9 
the balance of the purchase money was 
paid to the respondent as set out in 
the applicant's affidavit~ 
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210 l. GB J$ SUvOOUoOO chcquo 

2. 88 US$100 8 000.00 cash 

16. 9. 88 J$ 15u00Uo0v a US$ 75;000.00 li 

14o!lo 86 J$ 30v000o00 ti US$ 2S.,u00o00 ii 

120 lo 89 J$ SOv000.00 Ii 

23. 1. 89 J$100;000.00 ii 

04. 4. <!9 J~ 5,000.00 l l U8$ 2Uu00u.OO n 

-
J$~50uOUOoOO 11 US$220u00u.OO ii 

8 o That -c.ne responden't. fa:i.l 1;: ~d to issue the appli­
c~n~ with receipts and i~ was only after con­
t inued protcscs that tha responaent confirmed 
the applicant 0 s ownersh.:'.p of the propen::.y by 
two me.rnoranda dated Decer.lb;;i: 31 8 19U7 ana 
F Gbruary 2 5 " 19 8 J and s .!.gnc d by the respondent. 
'111-K~ contents of the mo1acranc1a are sei:. out 
below for their ef f t:.ci:g 

December 31, 1987 

'
1This certif ics ·1:.hat f~!"j. L:i.LIA NEUl:vlAH of 
Torontor Canada is i:he i:egistcreu owner 
of that land (with builainys thereon) 
at 14 Churchill Place; Coral Gardens 8 

White band Beach P.Oov i>iontcgo Bay being 
the lot numbered 653 part of Coral 
Gardens aforesaid comprised in Certif i­
cate of Title registered a ·c Volume 643 
Folio 5 of the Registc~ Book of Titles 
and became ent1tL'!c1 to possession thereof 
on the 31st day of DeccmbGr • .i987. 

Sgdo D.Ao Salmon" 

February 25th, 1988 

HE: PREMISELi - CORAL GARDENSu fo:cmerly 
part of IRONSrlOHE ESTA'l'ES u f::>A:i:NT 
JAMES - Lot Noo 053 - Registered 
at Volume 843 F._o lJo __ s __ . 

This serves i:o confirm that 
i,1S 0 LILIA NI!:Uf.iAN is HOW 1:hc owner of the 
above-ment.ioncd premJ.::ws anu as such is 
entitled to POSSESSiON of ~ha said pre­
mises tc recei vc REl~TS and PROFl'l'S t.here­
f rom and are liable ft.-,.i.: all outgoings as 
i':rom the 31st day of December 8 19tl7 o 

Sgd. D.Ao Galmon. '1 

:i:n addi'i::ion "to -che aforementioned all~gations 11 the appli-

cant has expended large sums of money to :; · f~furbish the premises 

thereby improving considerably the value of the holdingo 

It is fair t.o say that most of ·~hesc allegations have bct:n ( 

denied by the rcspondant:. in affidavits filed by hima 'l1hesc allega- ! 

tions, however. raise serious questions of fact:. to be resolved in 
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a trialo The nat.ure of the allegations c:ien\c~nd that the applicani:. 

ought tc have her day in court. Th~ applicant. has averred that 

she nought not to be shut. out of court by being put on onerous 

·;:crms to pay money into court:. as a condition precedent to 

obtaining leave to tlsfendo 11 

To require t:ho applicant to pay $lr500,,0UO plus intcresc 

at 12.5% per annum from December 31" 1987 into court as a condition. 

precedom: to h:~r bsing allowed to ciefend \..he action coula VGry well 

have the effect of driving her away from the judgment seat. in cir-

cwnstances where there are sariou~ issu(~s of facL to be tricdo 

Once the couai~~on could have that ~ffcc~ ~hen the order is likely \. 
1 \ 

to result in injustice, consequently it cannot oe said that the 

learned judge has properly exercised his discretion. 

We are of the view that the condition imposed by the learned 

judge is likely to result in injustice t.o the applicanl and should 

notu ~herefore" be allowed to stando 


