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Miss Carol Davis for Claimant.

Mrs. Jade Hollis and Miss LaToya Green instructed by Hollis & Co. for 3rd
,

8th, ]5 th , 16th
, ] 7th

, 18th , 21 S
\ 27th , 30th , 32nd

, 34t\ 36th , 39th , 40th , 42nd
, 43 rd

,

44th 47'h 50th 52nd 53 rd ·54th 74th 77'h 81 st 86th 87'h 89th 90th 93 rd 95 th, , , , , , , , , , , , , , ,
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P t . . 2nd 3rd 4th 7th 8th 9th ]4th 15 th 16th 18 th 2] st 22nd 24thresen In person. , , , , , , , ,. , ,., , ,
27th, 32nd

, 33 rd
, 34th, 35 th, 36th

, 39th, 40th, 42od
, 43 rd

, 44th, 45 th , 48,1\ 50th, 52nd
,

54th 55th 66th 68th 69th 70th 73 rd 86 th 87 th 90th 93 rd 94th 95 th 96 th 98 th, , , , , , , , , , , , , , ,
99th Defendants and Joan Dobson, Marie Dobson, Yvonne Cooper, Jennainc
CanlpbelJ and Earl Johnson.
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Practice and Procedure - Fixed Date Clainl FO'4111 -Defendant failing to
acknowledge service - Neither Default nor Sumlnary ~Judgrnent

available to Clahnant - Stateulent of Case showing no reasonable
ground for defending the Claim - Judglnent for recovery of land - CPR
rr. 5.2, 12.2,15.3, 26.3, 27.2 and 27.8.

9 th January and 9 th April 2009

Brooks, J.

New Falnlouth Resorts Limited is the registered proprietor of a

number of acres of land in the parish of Trelawny. According to New

Fahnouth, scores of persons have occupied the land, without its permission.

It has brought this action against almost one hundred of them. Some of the

defendants have filed acknowledgments of service. Others, it is said, have

not done so within the tiDle allowed for so doing. New Fahllouth, through

its counsel, Miss Davis has, after giving notice, applied at a case

Inanagement conference, for default judgnlent against the latter group.

Learned counsel has also applied for SUJ11111ary judgnlcnt against a fllcfllber

of the fonner group, a Miss Paulette WiJIianls, on the basis that she has no

defence to New Falmouth's claiITI.

A for111al notice of application for SU111Dlary judgnlent was l1lade in

advance or the case 1nanagcIl1cnt confercnce. The prilllary issuc to be
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deternlined is whether judgrnent in default of acknowlcdglllcnt of service,

111ay be given for a claitnant, by a judge in chalnbers, in a clainl for recovery

of possession of land.

The relevant provisions of the CPR

The claim was commenced by a fixed date claim forol. Rule 8.1 (4)

(b) of the Civil Procedure Rules 2002 (the CPR) olandates the use of a fixed

date clainl fornl for claims for possession of land. Having served the fixed

date claim [onn, with some defendants failing to file an acknowledgclllcnt of

service, what then guides a claimant who is seeking possession of land?

A claimant is not entitled to either default judgnlent or Slul1111ary

judgment in fixed date tlainls. Rules 12.2 (a) and 15.3 (c) respectively,

preclude such judgnlents. The clainlant's lllust therefore look to rule 27.2.

Rule 27.2 (6) deals with a defendant's failure to acknowledge service of a

fixed date clainl [ornl. It states:

"Where the defendant does not file an acknowledgmcnt of scrvice the claimant
nllts! file evidence on affidavit of service of the clainl form and the relevant
documents specified in rule 5.2 (3) at least 7 days before the first hearing."

The procedure, thereafter, is further dealt with at rule 27.2 (7) and (8).

Rule 27.2 (7) allows the court, at a first hearing of the fixed date clain1, to

exercise all the powers of a case lnanagement conference. Rule 27.2 (8)

provides t,hat where the claim is not defended, the court may treat the first
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hearing as the trial of the cJailn. In those circunlstances therefore, i [ the

cJainlant has cornplied with rule 5.2 (3) and rule 27.2 (6), the court 111ay give

such judglnent on the clainl that it deen1s appropriate. Rule 5.2 (3) is the

rule which requires, for these purposes, the service of an affidavit in support

of the fixed date clainl [ann, or a copy of any order of the court, which

dispenses with the service of that affidavit.

In addition to entering judgnlent against a defendant who does not file

an acknowledglllent of service, the court is also allowed, by rule 27.8 (5), to

enter judgll1ent against a defendant who does not attend the first hearing. It

should be noted that there is no requirclllcnt to provide the defaulting

defendant with any notice that an application for judgnlent will be Inade. He

would have already been warned by the "Notice to Defendant" which would

have been attached to the Fixed Date Clain1 Fornl, that "[if] you do not

attend at that hearing, judgment may be entered against you in accordance

with the ctainl". Mere presence at the first hearing does not by itself

constitute a defence to the claim. A prior acknowledgment of service, or an

affidavit contesting the clailn, is required.

The last rule to be considered, in this context, is rule 27.2 (1). It

specifies that the registry must fix the date and tinle of hearing of fixed date

clain1 forms. All such claim forms are fixed for hearing in chalnbers.
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In conclusion therefore, the CPR does not aJlo\v for either uefallll or

SUllllllary jlldglllcnts ill fixed date claillls. It does, however, pennit a judge

in charllbers, at a first hearing of such clai'lls, to give judglllcnt for a

clainlant who is thereby seeking possession of land.

Application of the principles to the instant case

With that background, I now consider the instant case. The

application for judgment has been made in circunlstances where the fixed

date claim [onn was filed on April 24, 2007. By the claim form, New

Falmouth seeks, among other things, possession of land known as Orange

Grove and Florence flaIl in the parish of Trelawny.

On April 26, Pusey J. granted pernlission for service, of the fixed date

clainl [orIn, on the Defendants by way of registered post and an

advertisenlent in the Daily Gleaner which is a nationally circulated

newspaper. If therefore the fixed date claim fonn was properly served and

service was proved, New Falmouth would be entitled to have judgnlent

entered against the defaulting defendants.

Has rule 27.2 (6) been cOl1zplied with?

Evidence of the service of the fixed date c1ainl fOrl11 \vas provided by

two affidavits. Both were sworn to by a Violet Campbell and filed on May

10, 2007. The affidavits assert compliance with the order of Pusey, J.
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The filing of the affidavits of service satisfies one of the requirenlents

of rule 27.2 (6). Another requirenlent placed on New Fahllouth by that rule

is conlpliance with rule 5.2 (3). New Falnlouth satisfied that requirelnent

when it filed an affidavit in support of the fixed date claim fornl. The final

requirelnent of rule 27.2 (6) is Inore implicit than specific; New Falmouth

must prove that the Defendants have not filed acknbwledgnlents of service.

The application fOf judgnlent, filed by New FalmoLlth, is supported by

an affidavit sworn to by its managing director, Mr. James Chisholm. He

deposed that a number of Defendants have not filed defences to the

CIainlant's clainl. He however only asserted that fact, "to the best of [his]

knowledge and belief'. He does not seenl to have, himself, conducted a

search of the file or the suit book in the R_egistry. There is no affidavit of

search, by any other person, to support his statenlent. Apart fronl that

failure, rule 27.2 (6) has been cOlllplied with.

The absence of an affidavit of search to confinll the failure to file an

acknowledgement of service is not necessarily fatal to an application for

judgment under rule 27.2 (8). The circumstances nlLIst be considered. There

have been several case management conferences held in respect of this

clainl. The notices for each have been advertised in the Daily Gleaner, in

accordance with the order of Pusey, J. None of the attendees have indicated
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that they have filed aclalowledgments which have not been recognized. In

order, therefore, to avoid placing a further burden on the judge hearing the

contested applications, it is feasible to grant the order for judgnlent. The

order would, however, Qe subject to an affidavit of search being filed in

respect of the Defendants who are said to be in default. This, in 111y view,

will prevent a waste of the court's liluited resources.

May the clabn be dealt lvith against S0l11e defendants Oll~F?

There is no rule which prevents judglnent being given against one or

nlore defendants, while the clainl proceeds to trial against others. Rule 12.9

(2), which deals with claims against lllore than one defendant (albeit in the

context of default judgments), may perhaps, assist. That rule gives the court

the power, where the clainl can be dealt with separately, to enter default

judgnlent against one or more of several defendants and to allow the

clailnant to trial proceed against the others. The principle should be

applicable in circunlstances such as these.

In the instant case there is nothing on the evidence to prevent SOBle of

these defendants being dealt with separately froln the others. This is not a

case where joint occupancy is alleged and there is an attell1pt to deal with

one of two or l1lore joint occupants.
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Has Nelv Fabllouth established its case against the defcut/ting
defendants?

111 his aHidavit in support of the Fixed Date Clainl FOrJll, Mr.

Chishohn deposed that New Falnl0uth was the registered proprietor of lands

known as Orange Grove and Florence l-Iall, in the parish of Trelawny. He

exhibited copies of the relevant certificates of title establishing New

Falnl0uth's entitlement. One of the three titles showed that that ownership

dated back to 1970. The others dated back to 1974 and 2006 respectively.

At paragraph 4 of his affidavit Mr. Chisholnl deposed that:

"At various dates unknown and continuing without the knowledge and consent of
the Claimant, the Defendants entered on to the Clairnant's land and took
possession of parts of same. In the circumstances I verily believe that all the
Defendants are squatters, who have formed a squatter COll1l1lUnity on the said
land"

Although he does not nanle the Defendants in the body of that

affidavit, Mr. Chisholm does naIlle the allegedly defaulting Defendants at

paragraph 3 of his subse"quent affidavit (sworn to on 17th Decenlber, 2008).

In the circunlstances I find that New Fahnouth has established that it is

entitled to possession of the subject lands as against the Defendants who

have failed to file acknowledgrnents of service. His therefore entitled to

judglnent as against those Defendants, including the 43 rd Defendant Doretta

Pahner, for whom, Counsel, Mesdatnes I-Iollis and Green, said that they

appeared..
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Application for judglnent against Paulette Williauls

There is one Dcfendant \vho has filcd an acknowlcdglllcnt of service

but New Falmouth has, nonetheless, applied for j udgnlent against her. She

is Sonia WillialTIS but is named on the clainl fanTI, as the 77 th Defendant,

Paulette Williams. New Falmouth asserts that based on the contents of her

affidavit she has no defence to its clainl.

Miss Williams deposed that she entered on the land in 1998. She does

not assert that she had any authority to do so. She asserted that she built her

house thereon, but subsequently expanded it on the basis that she believed

that she would have been given an opportunity to purchase the land.

I accept Miss Davis' subnlission that Miss WilIiams has no defence to

the clainl. Miss Willianls is unable to clainl the benefit of section 3 of the

Lilllitation of Actions Act (preventing clailTIs after 12 years), and she cannot

properly clainl the benefit of any pronlissory or proprietary estoppel. She

docs not allege ~hat she ever spoke to any representative of New Falrllouth

about being allowed to stay on the land or to purchase sanle.

Although rule 15.3 (c) prevents the grant of sumnlary judgnlent in

proceedings comnlenced by fixed date clainl form, rule 26.3 (I) (c) does

allow the court to strike out a defendant's statement of case where it

discloses il0 reasonable ground for defending the clailTI.
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For the reasons 111entioned above, I find that Miss Williams' statement

of case Inust be struck out on the basis that it discloses no reasonable ground

for defending the clainl. New Falnl0uth is therefore entitled to judglnent as

against her.

It is therefore ordered that:

I. The statement of case of the 77th Defendant Paulette
Williams, is hereby struck out for failure to disclose a
reasonable ground for defending the c1ainl;

2. Judgment is granted for the Claimant as against the 5th
, 6th

,

10th 11 th 12th 13th 23 rd 29th 31 st .35 th 38th 41 st 43rd 46th, , , , , , , , , , , ,
56th 57th 58th 59th 60th 61 st 62nd 63 rd 64th 65 th 66th 67th, , , , , , , , , , , ,
68 th 69th 73 rd 75 th 76th 77th 78 th 79th 80th 83 rd 84th and, , , , , , , , , , ,
85 th Defendants herein;

3 TJ 5th 6th loth 11 th 12th 13 th 23 rd 29tl1 31 st 35 th 38th 41 st
. le""""""

43 rd 46th 56th 57th 58 th 59th 60th 6 1st 62nd 63 rd 64th 65 th, , , , , , , , , , , ,
66th 67th 68th 69th 73 rd 75 th 76th 77th 78th 79th 80th 83 rd, , , , , , , , , , , ,
84th

, and 85 th Defendants herein, shall quit and deliver up
possession of the portion of the Clainlant's lands (being the
lands conlprised in Certificates of Title registered at VOIUI11e
1109 Folio 442 and Volulne 1389 Folio 427 of the R.egister
Book of Titles) which they respectively occupy, on or before
31 st May, 2009;

4. Costs of the clainl in respect of the aforenlentioned
Defendants to the Clainlant, which costs are to be taxed or
agreed;

5. All the above orders, except for those in respect of the 77th

Defendant, shall only be effective with regard to the
respective Defendants if the Claimant shall prove, by filing
an affidavit of search for acknowledgment of service, that
those Defendants have failed to acknowledge service of the
Fixed Date Claim Form herein.


