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This is a1 appeal from o judgnent of Harsh J., adjudging
that the Defendants by fraud obbtained the issue of o resistered title fox
prenises 62 Molynes Road in St. [ndrew and ordering consequentially that

the Defendants deliver the title to the Registrar of Titles for

cancellation, account to "the ouners of the land as cventually detornmined”
for rent rcccived during the existonce of the vitle and pay the costs of
the action, There i also a

o hespondents' notice secking o voriation of

the judanent to include the followingi-

" (1) " s deeloration thot William Newland late of

19 Scaward Pen Docad in the parigh of St. Jndre
was at the tine of his death on or

Ao LIL

S

about "r,ho

12th day of Harch, 1947, the sole owner of a

egtate in foo o_L,‘T)l\, absolute in posscssion oi‘

the parcel of lond situcte cnd known as 62

Molynes Road in the parish of St .ndrow and

104 registered at Voluwie 1053 Folic 715 of the
tcgister  DBook of Titlese

.- (11) L declaretion that the ssid ¥Willison Newlond

deconsced dicd intestate as to the parcel of land
situnto and known ns 62 tiolynes oad ag aforesadd
= which land foroed part of his reosiduary cestateo.

(1ii) A declaration that the firet nancd Plaintiff
: Arehibeld Wewland and Thonos bNowlend  deceased of
Christobel, Cancl Zone, Ponmia, as the Only Tawful
children of the e2id VHIdian Nowland deceasod and
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28 the only persons entitled to the residuary
cstate of the said William Newloand deceased
=

P 0 & N N AN LS
are entlitled to an estace in feo ginple

abgclute in possession as téngggs in Coumon
in cqual sharos of the said parcel of landM,
A nunber of grounds of appeal were filod but in the cvent only

two were argued., The first is that 8sswiing all vhe findings of fact
by the learned trial judge to be correct (other thon the finding of fraud)
his conclusion in law carmot be supportcd., The sccond is that the finding
of fraud is not supportcd by the evidence, Ingofar as the first ground
is concerned criticisn is directed at two findings of the learnced trial
judge, nanely, the finding that "Willian Newlend acquired an intorest in
that one acre from 1930" and the finding that "the Plaintiffs are now
beneficially entitled to an interest in Willian Newland's cstatc",
Criticisn of the firgt finding is bascd on the assunption‘that thiz finding
indicates that in 1930 Willianm Newland hod acquired the fee sinple. We
do not think that this ie so, Tho learned trial judse's finding was that
Mon a balance of lachabilitics, *“he Plaintiffs!

ovidence in this regard is

to be accepted that Willian Newland acquired an interest in that

one acre
fron 1930", Neither in the pleadings nor in the cevidence nor in the
prescentation of the casc was 1t sugrested that Willian Newland had acquired
the fee sinple in 1930, The Plaintiffs! cosce wag that William Newland

wag in posscssion of the loend froa 1930 until the tine of his death, they
adduced evidence in supnort of this and in our vicw the finding of the
learned trial judge indicatcs no nore than an accentdice of that evidence.
Criticisn of the second finding is in our view cually unjustificd,
W1ldian Newland had in his will maned his sons Archibald Newland and ithomas
Newland as principal beneficicrics, Th3t will contoined no residuary
clause, Thonas Newland survived his father but diced intostate in 1963,
leaving his lowful child Julian Neuland., It is cloor that the Haintiffs
Archibald Newlond snd Julion Newland would therefore have an interecst in
the estate of William Nowlond and the learned trial judge corrcetly so
found. The land wiich is thoe subject of the action however, although

nentioned in the will of Willicm Newlond was not disposed of by that will,

Noverthelese, the Plaintif’s clain as discloscd by the plendings is based
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on a devise of the land to Archibald Newland and Thonas Newland not on

thoir interest wder o partial intestacy. It is

W

presucably for chis
(:i} reascen that the learned trial judge stated that "on the pleadings the Z
cxtent of that intercst (in TH1lion Newland's estote) docs not call for
decigion in this action", For the sanc reason it would not be sroper for %
this court to vary the judgnont to nake the last declaraiion sought on the %
Respondent's notice.
Insofar as the duestion of fraud is concerned the cvidence %
|
discloses the following facts not in dispute. n 1942 Janc Adens, the
owner of premiscs 603 Molynes Road applicd to the Registrar of Titles to i
\ (;,> have the promises entered in the Register Book of Titles. In her |
application she stated that 62 Molynoes Road was owned by Willian Newland
| and occupicd by Frnest Dawkins. In support of her application she oxhibitad
a survey diagren indicating Villiam Newland as the owner of 62 Molynes Road.
In 1967 Joscph Walker applicd to have premises 62 Liolyncs Road cntered in
the Register Book of Iitles. In that application he stated thot he was 66 |

years old, that the land hod from his childhood doys boon in the posscssion

of his asunt Jane Adems and aftcr her denth had beoen in his posscssion., In
support of his application he suﬁmitt;& a certificate fron the Collector
of Taxes indicating that the nance of the owner appearing on the tox roll
was William Newlond, It ds true that peymont of taxes is not proof of
ownership, but the certificate nust be -considercd in conjunction with
Mrs. &dans!declaration, Mr., Valker's ovidence is thatl in 1942 Jane Adans

|
was o registered pauper, she was his aunt and he looked after her affairs Ei
including the application to the Registror of Titles in respect of
60% Molyncs Road., Indeed he submitted a declaration in support of that
application. It is reasonoble to conclude that he was awarc of the contente
of that application, He was awarce thot Nocl FPhillips collected rent fron
tenants on 62 Molyncs Doad before the death of Jane 4Adons and that after
her death other unnaned porsons collceted rent. HNoel Phillips was
William Newland's executor, None of thesc persons were collecting either
oﬁ bohalf of Jane Adams or on behalf of Joseph Walker, He hinself
collected none. HNevertheless, in his application he stated that he and

Jane Adans had been in pocceful an? undisturbod posseszion of the land,
----- J-
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It seens clear that in his application he made stoatonents vhich he knew

to be false and thot he nade then deliberately for the purposc of
C\V/
- obtaining a registcred title to the land and thereby depriving the
Plaintiffs of an unregistered right or intercst. It is true that it can~

4

not e leveridned on tho evidence whether the Plaintifls had o foe sinple
interest in the land but there is ovidence that thoy were in possession
| of it and Jogseph VWalker in his apnlication failed to disclose this, In

! our view the lecarncd trial juuse was fTully justified in his finding of

fraud by Joseph Walker., The finding that "Joseph Walker nust be regarded

fae

(if as having been the agent of the co~owner in title Virsinn Brown who is i

accordingly tainted with his froud" is not supportable but the cffect of

i Scction 161 of the Registration of Titles Law would be to preclude

| Virgima Brown fron acGquiring a registercd title as joint tenant with

‘ Joseph Walker., Tor thesc reasons the apoeal of the defoendents fails,
In so fer as the Reepondents' notice is concerncd wu have alread:-

indicated that the third declaration sought cammot be granted. The first

declaration sought is thot Willian Hewlond was ot the tine of his death

\(::\ the owner in fee sinple of the land., In the absonce of awy evidence of

purchase by William Nowland that decleration can be nade only on the basis

of adversec possession or of long possessicn. Y In order to cstablish adversc
possession however it is necessary for the Flaintiffs to adduce covidence

of the state of the title at the tinme that the period of adverse

possession corenced, Otheorwisc it is inmpousible to say thau the clains of

2ll the persons entitled to the land when the adverge possession coriiencad
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have been barred. There is no such evidence. Long possession would only
prove sufficient after 40 yoars (vide Scction R of the Vendors and
Purchasers Act) and therc is no cvidenco that ¥William Nowland was in
possesaion for 40 ycars prior to his death in 1947. For these rcasons the
first declaration sought can also not be grantced. ¥We do not consider

iQ conpetent for this couwrt o congider whether long possession in

Willian Newland and his successors has been cstablished so as to confer on

the Flaintiffs o right to the fee sinple becouse this has nceither been

]
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pleaded in the action ner sought in the Respondents! notice.
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In the circumsteonces the appoal will be disnissed with costs
to the Respondents to be agroecd or taxed. The Resoondents ust pay to the
Appellonts such costs (if any)

as

were occasionod by the llespondents!
notice, also to be azreed or taxcd.
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