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JULY 31, 1990

CHESTER ORR, J:

JUDGMENT

The delivery of this judgment has been delayed as a result of
a combination of circumstances some of which were¢ unavoidable. My
apologies are profferred.

This is a petition pursuant to sections 196 and/or 203 of the
Companies Act.

The Petitioner Norma Butlef and the respondent Radcliffe
Butler were formerly man and wife. They were marriecd on 10 July, 1971
and divorced in November 1982, There are two children of the marriage.
The petition is in respect of the affairs of a company, Norcliffe Limited.

Norcliffe Limited, hereafter referred to as ""the company” was
incorporated as a private compauny on 25 January, 1977 with a nominal
capital of $100.00 divided into 100 shares of $1.00 all of which were
allotted to the petitioner and the respondent in equal shares which have
been fully paid up.

There is no formal appointment of the respondent as Managing
Director of the company. However, he was de facto the managing director
and so acknowledged by the petitioner. The petitioner is the only other
director and also Secretary of the company.

The main asset of the compnay is premises Npﬂ 32 Upper

Melwood Avenue, Kingston 8 in St. Andrew., The petitioner resides in

these premiscs.
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Transaction relating to tus acquigition of the premiscs
presents unusual features, Th. éfgresment for sale purports to have been
made between the vendors and both the respondent and petitiomer as
purchesers. The agreement however is signed Ly tihie respoundent and not

by the petiticuer. The premises were transierred from tae vendor to the

company..by transfer dated l4th January, 1988 and registered on 23rd March,

1877.
The company was registered on 2lst January 1977, a date subcerjuent
to the traonsfer. Hr. Grant submitied that the title »f the compzny was

indefeaseble under the provisicus of the Registration of Titles Act.
vir, Muirhead did not controvert chis.
The respondent eclaimed that hie had provided the depogit for the

purchase of the preamises. The petitioner contended that the deposit was

obtained from mounies which were joiutly owned by both partics. She asgeriau

that the premnises was purchaged as the watrimonial tome: the respondont

denied this. Ia 1983, there was an unpaid beloance of the purchase woney

due and owing. The vendor scught to woke new arraugenents fov settlement:

the petiticner refused to sign the necassary documenis. She saild she

acted on legal advice.

There was cunflict as to the gayment for the shares. The

respondent claimed that he had paid for the petitioner’s shares which were
held by her iu trust for him. The petitioner maintained that sne nad
paid for her shares hérselfu

The compleint -f the petitioner is sumuarised in paragraph 1l
of her Petitcion viz -

"That the Kespoundent ursurped chie management of the
Company and has been using the funds and/or the

sald property of the Company as security to raise
funds for his own perscnal use and benefit and/or

tu promcte his own personal business interest and/for
property in his own neme vather than in the name cf
the Compeny, ....... inat on the other hand, he has
been neglecting to pay the just debts of the Company.”

The respounse of the respondent is swmarised in parzgraph 32
of his affddavit of 25th aApril, 13965 vie -
W1 admit that I have run the Coupany as own for
wy personai use and benefit because this is the
purpose for which it was formed. All of my personal

financial transactinsns are done through the Company:
as all wy personcl cacluments ave lodged to the
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Cozpany s account {cthe Compnay has uo other
income) and all of my personal business
conducted througzh the Company’s account. The
Povitioner has wnevey lodged o penny to thic
account. even tacugh while she was ny wife she
was allowed by we to draw cheques on the account,
I could not ursurp the monagement of the company
as I am Managing Divector and the Petitioner has
never exhibited or expresscd any interest in the
affairs or managemcut of the company as she well
know I operated it as stated therein and she
never objectec to this.”

)

mined in her Affidavits: the

The petitioner was cross-es
respondent was not.

The evidence disclosed thal the respondenc had in fact treated
the coumpany as his own. He had cbtained various worigages using the
premices, the asset of the company as ccllateral and some of the proceeds
of the mortgages had been expended on purposes other than that of the
company ‘g, The petitionwy admitted that she had entrusted the operation

/\

of the coupany tc the respondent., Ag a director she had signed the

necessary documents in order to obts loauns by way.of the wmoriy

She had made enquiries 2s to the st.tus of the loans, but the respondent
nad not bzen truthful in his nswors, She did not sign the Apvecaent for

T

the purchase of the premises becruse the respondent had sigied on her
behalfs.

Aifidavits were filed by Moo Toung, Butler and Asacciates Limited
in respect cf ivans alleged to have beep wmade by them to the respondent
for which Morelifte Ltd. was lisble. it transpired however, that these

auounts were paid to the respondent as Hanaging Dircector of sico Young,
putler and Associates for living accouodation which the company had
contracced to provide in his capacity as Meouaging Director.

Br. Grant submitted that the issues conceruing paywent for the
premises and payment for shares were irrelevant. The petitioner had
exhibited that the respondent had ursurpad the manageament of The company
and tnis entitled her to an order. In addition, Section 30(1) (v} of the
sompandies Act prohibited shares being held inm trust in a private coumpany.
Bven if the respoundent had paid for the petitioner‘s shares there was a
presunption of advancement arising from the relaticaship of husbang aad

wife,
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Mr, Muirhead mounted a three-pronged attack. e submitted
as follows:
1. There was a dispute as to the ownership of shares
and the petitiou should be dismissed until that

( issue had beew decided. He cited Re JNZ Ltd.

{1977] 3 ALL ER 1104 and Re BAMBI Restaurants
Led. [1965] 2z ALL ER 79.

Zo The respondent had ucted with the coagurrence
of the petitioner znd thus he had not ursurped
the wmanagement of the coupany.

3. The asset in the name of the company was
beneficially owned by the respondent and the

A

(;,/ petitioner held her shares iu trust for the
beneficial owneyr, ths respondent. The Court
in the exercise of its equitable jurisdiction
should impose a trust for the bemefit of the true
owaner. the respondent. He cited Ebrahimi v.
Westbourne Galleries Led. [L972] 1 ALL ER 4%9Z,
At 400 Lord Wilberforce said

B * The 'just and equitable’ provision

r .

. dves net, as the respondents suggest,

- entitle one party to Jdisragard the
obligation he agsumes by entering a
coupany, nor the court to dispense
hiwe froa it, It does; as equity
always dees, enuble the court to
subject the exercise of legal rights
to equitable considerationsg
considerations, tiat is, <f a personzl
character arising between ome individual
sud anothev, which may weke it unjust.
or iumequitable, to insist on legal rights,
or to exercise them in a particuler way.”

¢ | FTALINGS

I find that the company was formed as a family coupsny, io
view of tue harmondous martial relaticuship then existing.

That the respondent providad the deposit for the purchase cof
the premisss.

That the petiticner paid for her shares herself.

Alchough the petitioner entrusted the management of the company



to the rospondent; she did not thereby divest herself of her righes and
interest as a ghareholder in the company. Hersttitude is exmemplified
by her statement in relation to the deslings with Kong's Coclour Lab:.

YL tcok nis word for it, he

was iy husband, hoe acted on my
behalt and I believed what he
told me.”

There is no evidence that the company has ghares in Cong's
Colour Lat Limited, Carib Ocho RKios apartments Liaited nor that the
funds of the company were used tu purchase aparﬁmunts at Caricbeqan
Village, Selen, or Usford Manor, Uxfcrd Road.

There is evidence that the compeny has invested vougy in

Kong's Colour Lab Limited.

Ke cwnership f shares

in Re JNZ Ltd. supra it was held thoev the Court should

ﬁoé allow the petiticn of o contributory to remain in the file where
his stoatus as & contributory was bone fide in dispute since he should
uot be permitted to present o petition, and, thoereby interfere with the
company’s Jdisposition of its assets, so lung as his right to bse a
snareholder was in question.

In Rg BAMBI Re§taurants Ltd. it was held that the questicn
of tﬁa 5eneficial 6wna£ship of shares was not an issuc appropriate to
be deteruined on a windiug-up petitice but could only be determined in
proceecings constituted in the cordinary way betwecn the person ¢laiming
to have an interest in the shares and the registared sharenclder.

Section 30(L)(e) of the Companies Act, subject to certain
exceptions mot here relevant, prohibics any person other than the holder
from having any interest in 2ny of the company’s shares in a private
company.

In this case both the periticner and respondent are sharcholders
in 2 private coupzny.

In view of the provisicas of Section 3U0(1)(e) of the Companies
Act I hold that there is, and can be vo bona fide dispute as to the
beneficial ownership of the shares.

1 hold that the peticicmer is & shareholdsr in her own right

and not 2g rrustez for the respondunt,

— —— - . -
- s A e B A SN s, o, N e, -ttt s - 3,



N

s

it is thus unnecessary tc invoke any equitable prinmciple in
favour of the regpondent,

I: find that the affairs of the company are being conducted in

a wanner oppressive to tie petiticuer, a icember of the company.

Accordingly, the followiag orders are made

i. 4 declaration that the Respondent is in breach

ot his fiduciary duties to the couwpany

2 4 declaration that the respondent is trustee for
the company of all sonies Invested in ¥ong's Colour
Lab Limited and/or 2ll the monies that he has
recedved from the use of the compeny’s property
and/or funds to finonce his severzl perscual
iluvestnents and/cr the profits wade therefrom.

3. An account of what is due frow the respondent in
regpect of all monies, profitas or gaiuns, which would
have been realised by the company but for ithe wilful
default and/or acgizct Ly the respondent and/or breach
of the fiduciary duty owéd by the respondent to the
company.

4. an orger for payment by the respondent to the company
of any such monies roceived by the respondent and/or
any sum found due upon taking of such account with
interest thereon At 16%.

3. An Urder that the respondent is personally liable
for all debts that he has incurred in the name of
the company to further his personal interest and
that he takes immediate steps to release and/or
indemnify the company frum any liability whatsoever

therefor.

6. That the petitioner purchass the respondent’s shares in

the company ot a fair value.

Costs to the Petitiomer to be agreed or taxed.
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