I THE COURT GF APFEAL

SUPREIE COURT CIVIL APPEAL ¥0: 13/80

BEFCORE: The Don. Mr. Justice Zaccs - President -~
The Hon. Mr. Justice White, J.A. ™ ‘
Tre Hon. Mr. Juetice Toss, J.A.
BETUWEE! MORT™ AMERICAN LIFE ASSURANCE = PLAINTIFT/LPPELLAITT

COMPAITY LIIIITED

ATD ATTORIEY CENERAL - DEFENDAITT/DESPOIDE

Mrs. A. Hudson-Pnilling end lMr, D. Jones for the nlalrtlzzl ppe llant
instructed . oV “Mecszre Nye*v, Tletcher & JC“don, Mantcr & Hart,

June 12, Sctober 12, 13, 14, 1901 and
Decemier &, 1907

Tre nlaintiff/appellant ceaged doing buginess in Jomaica on or
cbout lst Jarnvar:, 1974, and agreed to transfer some of itc acsets in Jemaice
to Life of Jemalca Limited, & part of which assets consisted of loarn stock in
various conpanies in Jameica and are 2g follows:

Loon fitock Corsideration

Pa~ Jamaican Investnent Trust Ltd. $ 200,000.00
929 Convertible Tngecured Logn Stock,

Per. Jamaicern Investment Trust Ltd, $1,335,690.90
% First Mortgage Debenture Stock 1975/99.

Pan Janeican Investoent Trust Ltd. $ 732,156.70
0% Tivst Mortrare Dekenturae Stock 19275/90

Jemaica Public Service Co. Ltd. 6% First & 97,800.00
Hortcape Sinking Fund Degistered chenturc

°“ock, ue"Jer o dve lst April, 1934

Jamaica Pronertv Compary Ltd _ $ 946,666.66

Series VA" and Series "B Debentures. ‘

Pan Janaican lortcase Socilety Ltd. § 153,046,900

Tuaranteed Tirst llortgace Debentures 1986.
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Loan Ctock Considexation
Janaica Public Service €o, Ltd, $ 190,379.00

6%% Tirst lortgage Sinking Fund
Fegistered Debenture Stock Series
3% due lst February, 1983,

Jemeaica Telephone Co, Ltd, 7% $ 120,020.00
Debenture Stock 1472/82

Jamaica Telephone Co, Ltd, 6%
Registered First Mortgage Debenture
Stock 1966/75.

117,822,990

<

When the instruments of transfer were presented to the Stemp
Cormissioner for stenping in accordance with the Stamp Duty Act they were
assessed as conveyances within the meaning of this Act znd the amount cf
stenp duty payeble wac assessed at $103,411.59, The plaintiff/zppellant saye
that the instrunents of transfer are not conveyances within the meening of the
Stamp Duty Act but are chargeable to duty as transfere of rortgages with
stanp duty paycble thereon in the sun of $6,00/.69.

Hoving paid under protest the emount claimed by the Stamp Commissioner
the plaintiff/zppellant by action brought in the Supreme Court clained a
decleration that the above iﬁstruments of transfer are chargenble to duty as
transfers of mortgecges and not as conveyances, and repayment of the amount
cver-peid, viz,, $97;326.90; Thic clain was dismissed by the leorned trial
judge, whe dealt with the relevant amendments to the Stomp Duty Act from 18G3
up to the present,

The rcelevant provision under "Mortgage' in the schedule to the
Stanp Duty Act zeads as follows:

"Transfer, asmignmemt,‘disposition or
cesignation of any mortgage of any such
seecurity as aforescid or of the benefit
therecf, or any noney or stock secured
thereby or by any instrument or
judgnent,” '

As T understand the judgnent of the learned trial judge, he said
that when the ter 7 trnﬁffer assignnent of any such security as aforesaid"
was used in the Act of 1063, it meant such securities as were expressly and
individually described as “security’ under the heading "mortgage’’ in that

Act ond the werds did nct inmclude transfer: cf debentures, since thace were
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never mentioned in that Act under the heading "mortgage'; in fact, it

was not until 1908 that the Stamp Duty Act of that year included debentures
under the heading of "mortgage ", and there was no consequential amendment
to include debentures among the things in relation to the transfer of whickh
duty is payable under the heading "mortgage". On this line of reasoning

he canme to the conclusion that the words "of any such security as aforesaid"
in the present Act do not include debentures "but only those instruments
expressly mentioned which though "en face" appear to be absolute transfers
are in fact only intended to operate by way of security and are in the
schedule specifically as stated." He found that the instruments of transfer
manifest all the attributes of conveyances on sale and are "liable to duty
under the heading of conveyances on sale and under no other heading.”

Several grounds cf appeal werc argued by counsel for the appelleants,
In her submissions Mrs. Hudscn-Paillips dealt firstly with groumds 1 - 4,
and then vwith the supplementary grounds 5 - 6,

On Ground 1, she submitted that the Act must be interpreted on the
words of the Act in the context in which we find them when the transfers
were effected, and not in the ccntext in which they would be found in 1903;
looking at what appeesrs under "mortgage" in the schedule shows the intention
of the lLegislature to deal witi: sll espects of liability to stamp duty of
securities under the heading "mortgage'; this, she said, is a comprehensive
gection which does not only deal with the duty pavable on the creation of
thesecurity but aleo with the duty payable on its transfer and on its
surrender,

In the section of the schedule under the heading "mortgage'" there
appear 'mortgage", "debenture", and a list of other docunents which are
included under the heading "mortgage" if they are intended only as a
security.

The proviscicns in respect of mortgages in the scinedule to the
Stamn Duty Act of 1868 are different from those in the present Act:

Whereas under the 1068 Act there was nc reference to debentures, there is
in the present Act specific reference to debentures, and the word is
defined, In the schedule tc the present fict we have provisicns for stamp
duty on the creaticn of a mortgape, a debenture and other specified

——— .

documents where they are intended only as a secuvity. Then we have
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rovisicne for stanp duty on the transfer, assigment, disposition or
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cseignation of any mortgage of any such security as aforeszid or of the
benefit thereof, cr of any noney or stocl secured thereby or by any
ingtrument or judgment., /At the trial and before uc there were subnissione
as to the meaning of thig, but it is I think quite clear that a comma was
onitted after the word "mortgage",‘tﬁat is, that the proviaionlis
referring tc the trancfer, assignment, diszposition or assignation of any

portgege, and the transfer, assisgnnent ...... ¢f any such security ac

i

aforesald, ete,

We come to the verds "such security ae zforesaild"; zeference has
already been made to mortgage, so vhat are the "securities as aforesaid"?
There can be no doubt that this nust refer to the gecurities listed under
the heading cf "mortgage', and these are of ccurse debenturec and the
other instruments listed where those other instruments are intended only
¢s sccurities,

The provisione cf the schedule tc the 1863 lct ac under the heod-
ing "mortgage™ ave different from the present Act in that the present
Act includes 'debentures”, and consequently when reference is later
nade in both to "such security as aforesaid”, the Vsecurity" to
which reference is being nede in each‘will depend on the kinds of
securitiez which have earlier begn listed in each under the heading
"mertgage. In the 1368 Act there wac no reference to debentures
and so in thet Act "such cocurity os aforesald" would not seem to
incluce debentures, but in the present Act vhere "debentures” are
specifically referred to, it_seens cleax that "such secuxity as
aforesaid" would include debentures, they being securities in the
ordinary accepted use of the tem,

T would therefore say that the plaintiff/appellant succeeds
on Ground 1 as it would apnear that the learned trial Judge erred
in iaw in holding that the words “tiansfer sessseeses 0L Bny such
security as aforesaid” under the heading "mortzege” in the schedule

tc the Stanp Duty Act do not include the transier of debenturee,
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In Ground 2 the plaintiff/eppellant savs that the learned

trial judge erred and/or misdirvected himself in law in holding that the

transfers, the subject of the appeal arze liable to stamp duty unde» the

heading of conveyances on sale and under no other heading in the

schedule to the Stamp Duty Act, As I understand it, Mrs, Tudscn-Phillins

submitted that the section of the schedule under the heading "mortgage"

wes intended to hring all secuvritics under a particular heading end to

deel with all aspects of liability under that heading, be it creation,

transfer or surrvender of the security

: she therefore urged that these

transfers of securities should be dealt with under the section of the

gchedule vhich specifically dealc with securities, and not under the section

dealing with conveyances,

On the other hand, the learned trial iudge pointed out that the

plaintiff conceded that the instrumen

ts under consideration are in

fact instruments operating as transfers of marketzble securities, and these

congtitute property:; further, the tronsfers, he said, "manifest all the

ettributee of conveyances on sale and

the heading of conveyances on sale.’

£all to be assessed for duty under

The judge went on to find that they

ere not agsessable ns translers of mortgages, a finding vith vhich T have

already dealt,

¢ the learned trial judce pointed out in hig judrment, the

U.KX, Stamp Duty Act deals specifically with "marketable securitics’ and

sete out the stamp duty payabla on th

Duty Act thers iz no such provision;

able securities being property should properly be dealt with

air trancfer, but under

he went on to find that

our Stamp
these mazket-

ag conveyancesg

on cale and attract stoamp duty under the heading of "conveyances.'

It would seem from the nature of these instruments that they

can be regarded as transfers of securities and attract stamp duty under

the heading of “mortgeges™, or as conveyances on sale of maxl

etable

gecurities and attract stamp duty under the heading of conveyances,

o,
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The plaintiff/anpellant conceded that the instrumeonts of
transfer vere marketable securities; the rate of stamp duty which these
instruments attract is the same ac a convevance on sale,

Some aggictance may be derived from Monroe on Stamp Duties:
at page 121 under the heading "Debentures’ it is stated inter alia:

“"The distinction therefore between a rogistered
debenture vhich ig, and a registered debenture
which is not a marketable cecurity does not
affect the duty payable on it, But it may affect
the duty payable on a transfer on zale or by way
of voluntary conveyance, Duty on 2 transfer

on sale of a debenture which is not 2 marketable
security may possibly be limited to the rate of
ona shilling (1/-) per one hundred pounds

E100) of the nominal smount as on a transfer of
mortgage, but a transfer of a marketable security
on sale will be lisble to two pounds (£ 2) per
one hundred pounds (£190) on the consideration,
In the case of a2 transfer of a debenturc (even
though not a marketable security) operating as a
voluntary conveyance, this rate of one shilling
(1/+) per one hundred pounds (£100) of the
nominal amount vill not apply, but inctead the
rate of two pounds (£2) per one hundred pounds
&100) of the value will apply.”

It ic to he noted that the rate of two pounds (£2) per one
hundred pounds (£100) is the ratc applicable generally to conveyances on
sale under the English provisionc, 1In sunport of the above, reference is

made to the casce of Anderxcon v, I B, C., (1229) 1 K.B, 341 in which an

instrument of transfer wac presented by the appellant to the respondents,
Comnissgioners of Inland Nevenue, for their opinion as to the stamp duty

vith vhich it was chargeable. The transfer=was & deed whereby the apnellant
transferred to a hosnital by way of gift the benefit of = mortgage and the
interest thereon. The Commissioners were of opinion that the transfer was
1iable to ad valorem duty as a 'conveyance or transfer operating as a
voluntéry disposition inter vivos®, the heceod of charge beiny ''Conveyance or
transfer on sale of any property", the rate thereunder being ten shillinge

(15/~) on cvery Ffifty pounds (£50) of the value of the property transferved,




-
‘e

The appellant contended that the transfer was liable to ad

valorem duty as a "transfer operating ac a voluntary disposition inter vivoc'

under the head of charge 'lortgage, Bond, Debenture, Covenant CtCe.essssses
transfer, acsigmment, disposition or assignation of any MOrtEEEC soesecssea’’
at rate of siz pence (6d) Zor cvery one hundred pounds (£100).

The appeal was brought by way of a special case stated under
the Stamp Act, 1091, and was dismigssed on the ground that the deed was
chargeable wit: stamp duty agc & transfer of e mortgagg and also as a
conveyance operating as a voluntary disposition inter vivos, but the Crown
iz at liberty to pharge the hishexr duty and did so.

The authority for the latter statement is toé be found in the

case of Speyer DBros., v, I,R.C, (19038-10) All E.R. (Reprint) 474,

In Speyer's case Mexico issued "gold coupon treasury notes"
vith & promise to pay principal and interest to bearer at fixed dates either
abroad or iﬁ Lendon, There was evidence that the notes were saleable on the
Lbndon and other Stock Exchanges. It was held that the notes, being in fact

both promicror~ notes and marketable securities within the Stemp Act, 1891,

they werc liable to the higher duty imposed by that Act upon marketable

securities,

In this case before the House of loxds, Lord‘Loreburn, L.C.,
having found that the document fell within the description both of &
promissory note and of a marketable security went on tc say thie:

"In my viow the document falls within both
descriptions, and vwhere a document is by

its description chargeable under the Stamp
Lct as a promiesory note, ard is also
chargeable under the statute as a market-
able security the Crown has & cheice whether
to charge it under the one or under the other
descripticn. If the Crovn does claim that
the document shall be stamped at the higher
rates within one part of the Act, it is no
answer to say that there is another part of
the Aot under which the same document might
be char~ed at & lover rate,™

&, S
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Having regard to the above, it would seem that it would not
natter whether there was specific nrovision in one section for a document
and a general provision in another section; in either event, once the
document falls within both descriptions, the Crown has a choice whether to
charge it under one or cther descrintion. If this i¢ so, then in the
instant case the Stamp Commissioner would have had the choice of whether to
charge the instruments of transfer as transfer of securitics or as
conveyances on sale,

On the question of election Mrs, Hudson-Phillips submitted:

(1) That the leéarned trial judge had held that
there was question of election and therefore
it was not open 'to the respondent to raise
here again the question of clection a&s there
was no cross-appeal in respect of that
portion of the judge's decision.

(2) That the principle of clection is not
applicable vhen dealing with such wide
sections as conveyances and mortgages, nor
iz it applicable when dealing with a wide
provision and a specific provision, ‘

In regard to the first point it seems that the respondent had
no quarrel with the final decision at which the learned trial judge arrived,
wvhether or not there was agreement as to the steps by which the judge came
to his conclusion, and I would be inclined to say that this was not a proper
case for ¢ cross-appeal by the respondent, The position, in a nutshell, is
that the regpondent ot the trial was saying that the Stamp Commisgioner was
correct in treating the instrument of transfer as conveyances on sale for
the purpose of assessing stamp duty, but if they were also transfers of
mortgages, the Commissioner had the power to elect under which heading he
would agsess stamp duty.

Le far es the second point is'concerned;”as has already been
set out, it ig clear that the instruments of tvangfer were not only
transfers of mortgages but also marketable securities and as such stemp
duty could have been assessed under one heading or the other. The Stamp

Commissioner had the power to elect under which heading to assess duty,

and naturally, he elected to assess under the higher duty,
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During the hearing, consequent on leave being granted to amend
the Plaintiff/?-vellont's Statement of Claim, lirs, Hudaon-Phillips sought
leave to produce documents in Support of her submission that the instrumerts
bafore the Court are stocks secured by an instruments, be it ¢ mortgage
deberture or a trust deed, The ruling of the learned trial judge after
objections to this application by counsel for the defendant/respondent, was:

"Since plaintiff, admits that on face of
instruments they explain themselves
unambiguously, there is no necessity
for the production of trust deeds,

He therefore refused leave for the documents to be produced ‘nothwithstanding
previoug request by court to see the same,” Before us it was contended that:

"The learned trial judge erred and or
misdirected himself in law in failing
to consider wihether the instruments
of transfer, the subject of the
dispute, evidenced transfers of stock
secured by a mortgage or by any
instrument as had been contended by
the plaintiff in paragraph & of its
hmended Statement of Claim,

¥6, TFurther and/or clternatively, that
the learned trial Judge erred and or
misdirected himself in law in refusing
to admit into evidence the trust deeds
and other instruments by which the
stocl: referred to in the instruments of
transfer, the subject of the dispute
vere secured the examination of such
trust deeds end instruments being vital
tc the determination of the question
whether the digputed instruments of
transfer evidenced tronsfers of stocks
secured by a mortgage or by a security
or by any instrunent as had been
contended for by the Plaintiff in
paragraph 6 of its amended Statement of

Claim,"

The argument for the plaintiff/appellent vwas that, bearing in
mind the description o the documents contended for (i.e., they veally fell
within the description of stock secured by mortgage, by security, or hy an
dustrunent) they ought to have been assessed to tax at the rate applicable
tc such transfers. It was gaid that on the face of the documents, and in
the light of the state of the pleadings, it is evident that except for one

item {a debenture) the itcms transzferred fell within the description of

AU
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stock secured by a mortgage or by a security or by an'instrument. The actual
words of the gecticn already quoted were invoked in aid of that submission.

if
Furthermore /it was not clear from the instruments and pleadings

oW

what wasg the.nature of the property transférred he ought to have édmitted
into evidence the documents wihich backed the ﬁransfe:. By so doing he
would have properly advised himeelf and so determined vhether the transfers
were secured by a mertgage ete,

In passing it should be observed that the learned trial judze

while meintaining that the instruments in question are assessable to duty
as conveyances for sale and under no other head, remarked:

"The transfers are for money consideratione
specified in the instruments and they
affectively vast the property in the
debenture stocks in the purchasers who are
also mentioned therein., They manifest all
the attributes of conveyances on sale and
fall to be assessed for duty under the
heading of conveyances on gale unless they
are shovn tc be assessable to duty under
some other head or arve exempted from duty,
They are not exempted, WNo such claim is
made. They are not agsessable to duty as
transfers of wortpage, They are not
assessable to duty as securities such as

- mentioned in the paragraph of the o
schedule (to tihe Stamp Duty Act) dealing
with transfers.” |

The underlined sentence indicated that though he did not categorize and
enalyse in a detailed way the subject matter of the transfere, he did take
cognizance of tine lynch-pin of the plaintiff/appellant's cage and in that
terse vay the learned_trial judge expréssed his views, albeit concentrating
on one character of the trensaction to the exclusiog cf the alternative.
This judgment has given the corrective to that pcint pf view, So that to
an extent this complaint is not now of‘any‘great relevance, grzcepting the

important qualification thet:
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The liability of en instrument tc Stamp

bDuty arises at the moment at which it is
executed. The character of the

instrument of transfer for the nurposes

of Ctamp Duty must thus be ascertained by
determining what ie its legal effect at

that date, by what property it transferred
then and in vhat capacity the transferce

then received it, not by what use might

be made of it later in perfecting a subsequent
transfer effected by some other instrument
or act,"

per Diplock L.J., in VM, Cory & Soms Ltd v, INC (1964) 2 All T,R, at p.

Ly g

74, It ic the instrument which is to be stamped not the transaction:
Phny instrument which operates as a record
of the transacticn of the property is o
convevance within the Stamp Act.™

per Baron Parke in Horgfall v, Thomas Hey (1£48) 2 &Ex, 778; together with

these can be coneidered the words of Remer L,J, at p. 363 of Tleetwood

Fesket: v, Commissioner of Inland Revenue (1936) 1 X.B, 351:

"It has been pointed out on more than one
occesion that the Stamp Act cdoes not

- require transactions to bear Stamp Duty,
it is dealing only with documents.?

In Great Western Railway Co., v, Commissioner of Inland Eevenne(1894) 1 C.B.

507 Kay I.J. at page Z15 stated as follows:
The Stamp Zct has nothing to do with
contracts or negotiaticne, it stamps
a conveyance upon a sale, which is the
instrument by which property is
trensferred upon ¢ sale.”

In the final analysis although we hold that the principle of
election is applicable and the Stamp Commissioner can assess tax on the
instrument ac conveyances for sale we are of the view thaet in the particulax
content of thig case it vas not essential to decide the issues

raised by Grounds 5 & 6 of thic Appeal,

In the result ve dismiss the appeal, with costs,



