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N IN THE COURT OF APPEAL o S
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CIVIL APPEALS NCS. 64 § 07 OF 1984

'S ,
L COR: THE HOM. MK. JUSTICE FO“t, B.
THE HON. MR. JUSTICE CAREY, J
THE HON. MR. JUSTECE CAMPBELL,
¥

; T“:
oA ¥ . -
J.A. .

*

RETWEEN:  HORACE CLINTON NUNES ' ¢ . g
(Executor of the Estate of) APPELLANTS
(Lionel S. Coke, deceased.)

APPLETON HALL LIMITED

Vs
wOY WILLIAMS L
) b RESPONDENTS
REGIETRAR OF TITLES
LAND DEVELOPMENT § UTILIZATION COMMISSION
,

Gordon Roblnson for Executor Estate hkunes . &t

"]
& Dennis Morrison for Anﬁlﬂton dal§kitd

W,X. Chin See, G.C.

Dr. Lloyd Barnett & Miss Hilary Phillins for Roy Wllllams, &

L. Langrin for Registrar of Titles & Land “evelopment and{

.
&

Utilization Commission.

22nd, 23rd, 24th, 25th, 26th April

& 13th June, 1985

ROWE, P. - :
,:!.

1 agree with the judgments of Carey and Campbell@_ijlh.,

that the resnondent Roy Williams nad no locus standi to -

bring the Originating Summons. I also agreée with the judg- o,

ment of Campbell, J.A., that section 20 9£ the Land Dﬁﬁblo?~ :_4

..\ P | 5 ' )
- ' ment and Utilization Act does not have the eifect of overT....,
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2bout OctobeT 157%, entered into au agreement with Lieutenaii-
Colonel Coxs {now daceased) to SurCRase certain agricultural
1and known &@s Chiprenhal, in Bamboo, St. Ann, at & price of
$90,003.00. He duly paid the deposit stipulated of $21,000.00
tut was unzbls TO comnlete the transaction despite extensious
of time mutually soreed between the parties. in January 19286,

the sale as he vas entitled tO do under

O
(el

the vendor cancells
the agreement and refunded the deposit. ‘e s0ld the land stb-

a

segquently ©O Apgpleton 1211 Limited {ome of the present 2ppeLT

iy
o+
e
w©

jants). But by an adpitted oversignt on the part oi
J [ Ly

vendoxr's attorney-at-law the approval of the Lend Development

£ Utilization Commiscsion, which is reduired ynder the Land

mevelonment & pyrilization Act, WS peither sought noT obtainec.

on June 6, 1980, the anplicant filed an action in the Supres®

Court against the veadoT whereby he claimed specific performantcs

and/or damages. He pleaded in his statement of claim that the
partics nad by an oral agreenent, reinstated the agreement TeT

gale and "the nefendant has neglected and refused tO take any
steps towards the comnletion of +he said agreement(s)“. The
;rasecution of that suit appears to have beexn suspended, fur

in February 1994, the applican® launchsed altogether differert

3

proceetings by way of an originating surmons seeking the fol-
jowing orders:

y, A declaration that tas Instrument of
Transfer aumberad 381157 ragistered on the
29nd day of Hay, 198C of the 1ands comprised
ipn Certificate af Title registered at Yolune
£70 Folio 48 1is of no effect

£ Titles

2. An Order that the Reg
id Ins Transfer.

cancel the aforesaid Lus!

3 Aan Injunction restraining any further
dealinge with the 1and comprised in the
said Certificate of Title pending the
determination of the suilt herelin.

B

. An Injunction restroining the Lana
cvelopment § Utilization Commission from
ranting approval to the Transietr numbered
781157 at (1) above o1 to ANy further deal-
ings in the 1snd comprised in the said
certificate of Title".
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the Minister of Agricviture. Whore on occupier of

affected by on crdey declaring his lamd, for examplie, 'idle
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cone within the wzalm of wublic law, NOT private law. S0
rhot what is being assericed by this oppilcant, is @ sublic
rignt, ViZ., the vight of whe sublic to snsurse what 4ZTi-
cyleural lowd is STOBaTLY Sarmed or &Locied 0F in the
instant case ryasunably not sransferved to & party other
tioan the anplicant. The pIUpeYy person o0 raie achion
under the hct woula, 10 would eptear, b2 the Attorvney
Gencyal. In Gouriet V. Unien of Post DElice wigrkers [1877]
% a1l ER 73 at pag® 40, Lord “iilbericrce wginted out that-
i palator action, & EYDE of action which
was existed from the cariiest TiACS, is one
in whnich toe ALcorn?y Ceperal, om tne Tela-
i3 ipdividuals (wno umay includs locel
o s OT com>¢11us) brings an action
a public vight., It can be pro-
to he a Fundamental ““lnfip]d of
. thet orivate righls can be
by 1ud1V15un53 Eut that public
an only be asserted oy the Attorney-
as Teprs CALLUH the public. In LerTms
i futicaal , the Tignts of tae
53 o vested in tho Lrown. and the
£ _Censral enforces thasm 25 an officey
of wown. Aud just o8 L€ Attorney-soneral
has sneTal Bo DOWSY LU interfere with the
asscycion of private cights, SO in gENeTE al no
wyivate pRrson nns the rvignt of xrpvusent1nt
the oublic 1o TR asseriicn of public riohts
. 17 ne triss to dO SO his sotion can be bbrucw

C
(99
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REERR i sha content myssif witlh saying

that, in my o”xﬂ1c¢f fhere is no SupporT in
suthority for the ﬁronosLtion that declava-
tory relisi con be P?cw'wd wnless the plaln
Llfi, in proper pro””pdlw&a, in which there
is a disvute beiwoen }

]

-)

he plaintiff and the
ges sondant concerning their lesal respoctive
risghits or liabilitles, Gitner asseris 2 !
1*°“1 vight which is derisd oF rhreatened, f/
o or clalms 1WWy11ty from some claim of the’
cefendant ageinsi him, oF ciaims that ths
detfendant is infringing threatens O
infringe SOWMe public Tig so as to inflict
81141 damage on the Slaintiffh.

1-|

Viscount Dilhorme for his part, pol Lol matter this way a8t .

“in comciusion, as I ses 1t We &4re 2SAeC
not %0 just sxtend fthe s;isxiﬂg 1aw but to
ayer-ride o mass of FLIN wority and TO 3E8Y
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t iong biished Law should no LONZET
231l is 2 cuestion for the legis-
ive To der and. im tie light of what
ve said st the excsptional character
rezauests By the Attowvney v-feneral to the
1% courts to come €5 €HE Aid of the cri-
21 law and of the occasion when that has
n given, T Aust confess to CDM%deléb;C
bt whetner it would be In the yublic
imversst that private individuale such as
dy, Gouriet should ba enabled to maxe such
spriications in cases shere such interest as
they have 1s in common witn all other members
of tne wublic and whewn the opject is the
enforcerent of public rizhis'.

Tre intorest of the applicant in the declaration he
sesks, can cnly te for tne enforcemcni of 2 public Tight.
The peculiar interest which he conceives he has, can be

served by & rTecourse to private law, namely an action for

o

brezsch of contract. ULamages cen provide adequate Compen

sntion for such wreach as he &avers in his writ, he has

cant has a
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suffered. ©Since it is the fact, that the
subsisting cilaim against ¢he vendors, it 1s pertinent o
enquire whai 1is the neaod for a declaraiory judgment . The

-d Digleck &t gage 100, con-
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following
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agpesite view of Lo

firms the sositiom I have taken:

the early controversies 25 €0 whether @
sarty ﬂvnlyLMg for deciaratory relief must
havs o subsisting CAUSE of action 01 a
right to some other veiief as well can now

be forgottwnn It is cleszrly sstablished
that he ased not. Belisf in the form of 2

deciaration of right 1is gﬁnwrrl y super-
fluous oY 2 n]“L1=1f= who has a subsisting
couse Gf action. It is ﬂ?eﬁ an infringement
of the wlaintiffts rights in the future 1s
thrcatened or whgn, auacgomuGrlca by threals,
‘here is a disputc betwsen parties as to what
their respeciive rights will be if something
happens ip the future tnat the jurisdiction to
make declarstions of rignt can be MOSL usefully

€

inveiksd., Put the jurisdiciion of the court 1is
not to decilare the law dﬁﬁQf*liV or to give
acyisory Oginions:
contested 1vg._ Tl
of the partiss ¥3p
hefore 1t and noi

S

it is confined to declaring
nits vbb51sL1nr oT sutuvug
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A declaration oy the Court thet the rransfer is imeffective,
0

seems Lo m3, o DS A poincless order. It is the Commission
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repule tions relzting € W oapproval,

e Couri ought not o perticipate

cxercise in fatully. The applicant says e his a clain but

chooses nol TO LURTELC his suit toe finality. Kis interest 1in

that laad can L2 192 different from any enlightened farmey

dwelling in an F otho country, Wio tas a patriotic
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ipterest in sesing rood azgricultural practices throughout
the country. out that would not enititie iy to bring pro-
ceedings for the asclaration; he would be rerarded as an

officious busy-tody. What prompts kim €O sction might be
nobly iaspired oT indeed might be of sinister orvigin, but;

o

+he motivation 1is wholly irrelevan
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hand 2 cours af civil jurisdiction 1s coacerns 201
with lesal rizhis only when the aiz of the court
is iavored by one party claiming 2 ripht against
anotner warty to proteci o zaforcs the rishit or
to provids a remedy against that other parily LoY
ianfringement of it, orv is invored by elihsr party
to settlc = disaute betwesn them. as to the exist-
sgrce ©r naturu of the right claimed., 8o for the
COUTT L4 HAVeE jLLLSdJCiiOﬁ to declare any lezal
right ii mizst be one which i cla M %y one of

“

an advers
o SLDSJQLlnﬁ
existence in

annening of an

5
the nariics as enforceable agi
party to the litigatliorn, githo
riFFt or 25 one wWhich may come iI
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per Lord Diplocik at nmage 1466,
The applicant bas no legal vight to the lzund in dispute;

he has no eurorceabls right euCepT An inchnate personal

claim agaianst the vendor. In a yord, o6 a5 no LoCcus standi.
in this connectinn, Gregory & Ancther v. London Dorxough

-5

gton Horouz:s

}..-h

of Camden [19641 2 ALl ER 196 and Foyce V. add

0

Council [1603%] 1 (k. 109 ars of assistanco. As to the formoer.

the ¢ s wern 4o ownors and ccewsiers of two houszs av
the back of which was a large Open SDACT forming wart of o
grounds of a convent. e defendants, the local planning
authority, granted planning permission o tae Lrusiees of the
conventi to erect © larre new school in the conpvent grounds
and later for a2 sscond means Of access Uo it which would
injuriously affect ine amenities of toe wziaintiffs’ houses,

as meny hundreds of pupils might well use this access and

o
=
£9y
o
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fa

nass close to them. The plaintiffs brouwgnir an actio
declaration that the ;[rants of planning prrmission were nltra
vires the defendsunts. The defendants subaitied that the
action was misconceived since it was nov brousht to eanforce

the plaintiffs in comnection with

or declare ony
she metters com.iained of in the statement of claim or to
secure tho perfovmances of any duty owad by the defendants T2

against the defendants
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or supnosed ~risvaace of the slaintifis against the defendanys
Paull, J., deciced in favour of the defendavts, holding that
“there is no scatus Cor the plaintifds to clais a c¢aciavatio:s
At peage 203 the larnud judse explained the situation thus:

it, tho wleintiffs are
2Ct they have a yight
had vt for the BasSsS~
in: Act, viz.,
ez viinister or the
mads an order which
. nd thet this
:vepy this

a rigat ook and see

town mionning authority ha
aod order, dnd.
7 they can ?ﬂkﬂ

vuilding nay ﬂu&sz%lf be stovpoc That 1is essen-
tialiy wnat the plaintiffs aj ing for this

action iz 1 unless in

some way Lt will influence 1ae g tiown whether
tihe tyustess ¢an 0T cannot "h their build-
iny., Lookiug at it in the ratncr simple way, it
secms to me that the eunswer 10 =iad que gstion Wﬂlch
T have to determine is that ths int iff; have no
lezal Wt to step in at all. Yy have
surforad Ganmun, that is to say, 10%5 in one way
or ancther, buit they have notw wffered injuria,
that is to say, any legal wyong.

Thers arve many acits which cause 1038 wnich give
no legal rights. Before ome can come to 3 court

of law, one nust suffer an injuris as well =us

damnun. one aust hzve suffered a lsgal wrony as

well as on actual loss of poney oT amenity oOT

somsihing else. ¥hat is taking glace n this

lend pehind Hos. 51 and 53 1is 50?@5%1&3 in res-
_-. ‘: o~

pect of which, as betwsen the plainiiz
rrustees, there ~re no lepal rights whatsoever,

and tne wizintiffs cannodl lﬂtﬁﬁLQTe Wy maintain-
iny that a third varty's nermission wust be got
before the building can be bu11:u This may be

a simple way of looking at this maifer, but 1t
seems to pe that that 1s the wey by which one can
find the sclution which sesms ©to it in with
lezal principies and with the purposes fFor which
these Acts nave bscn nags2d”
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Svery word in this cmcerpt is applicable to the present cir-
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cumstances. The applicant in this case is suying 2
a right which but for the passing £ the Laud Development §
Urilization Act he would mnot have had, viz., a right to look

proval s as to

e

o+

o see if the Commission should with-hsoid ap

render the transfer of mo effect and then to take steps To

pursue his claim fov ecitic performance. He may have

sufferad dapnun, but ne has not suffered injuris, that is to
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say, any t2cal wrong. The Land Bevilooment § dtilizsrion

hts to the public, wnot to individuals, not to

The second case ralates £o a churchyard in Paddin:
sondon. The churchvard was 2n open space’” within ths
Letrovelitsn Opern Spaces Acts, 1877, 1281, znd 1887, and

tac Disused Burial Grounds Act, 18354,

the owner of a2 leaschoid piszce of land auutiing Ou
churchyerd, on which he had recently srocted blocks of
flats with windows over-lookine tne chuvchyard.

defendant Boroush Council passed 2 resolution directing

-4

fheir surveyor Lo eract 2 screen or hosrding in the churca-
yard to obstruct the livat Lo the window., The action by
Bovce was for za injunction o resitvain the defondants from
erectin: the scyzen, On hehalf of tiw defendants, it was

submitted that ths plzintiff had no cazse of action, The

heing imterfered with, is tfhe Attornsy General and he was
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0 the access of light to his windows., =His ©

that he amig

case of dannum abscue injuria. suckley, J., nold that the

situation created a riprkt in the public io eajoy tae church-

yard as an open space znd accordingly the plaintiff had no

cause of action.

Eoth of thesc cases show, [ venture to suggest, that in

-

ordey to allow a party no sue for a declaration whers public

T,

»¢ has to show that he has personally
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chi
uifered some spocizl damage which amounts o an infringement
of his legsl righis. Vhere of course, he 1s vnable to show

that he possesses any such legzal right, then his action might
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well be struck out. In this case, 1 ag

sions of I'r. Zordon Robinson are well-fovnded.

[

Having rvegard to the conclusion

this preliminary ond fundanmental guestis

i have

unnocessary to considsr the othey matters advarted to

the beginniuy of this judgment. PBul 1t

not to ackrowledgs with admiraticn, the

of Reggisiration avd the wifect of void
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Carwchell, J.A.. and §

wish to szay thet
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the apzellants. &

lismiss the summons vith the usual couns

would be

I satirvely aLre

pnder

would
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CAMPBELL J.A.

By Originating Summons dated February 22, 19384 the
plaintiff/respondent (hereafter the iipagpondent’) sought a
declaration that registered jnstrument of transier numbered
381157 of the lands comprised in Certificate of Title registered
at Volume 520 Folio 48 is of no effect. The instrument was
registered on 22nd May, 13880. The respondent consequently
sought an order directed to the Registrar of Titles to cancel
t+he aforesaid instrument withk further orders for injunction
against the Regilstyar of Titles and the Land Development and
Ueilization Commission restraining the former from dealing with
the lands in question pending the determination of a subsisting
suit and restraining the latter from granting approval to the
transfer numbered 381157 oT to any further dealings in the 1and
comprised in the Certificate of Title.

The respondent had nreviously filed suit No. EB75/80
on June 6, 1980 claiming specific performance of a contract in
relation to the self same land.

The essence of the respondent’s claim in that suit was
that the contract was concluded on October 1, 1979, Fe admitted
that certain pre-conditions relating to his securing a mortgage
and to his notifying his vendor by a certain date of his success
in securing the mortgage had not been complied with and that in
consequence his vendor had rescinded the contract pursuant to a
condition in the agreement and had returned his deposit. Fe
however asserts that on January 30, 1980 which was the day
immediately subsequent 1o the rescission of the agreement by the
vendor, the latter orally agresd with him to reinstate the
rescinded agrecment on certain terms agreed between them. This
oral agreement was reduced into writing by the vendor who dispatche
this writtzn memorandum through the respondent to the former's

attorneys-at-law for the latter to give formal effect thereto. The
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the respondent's sole right to bring proceedings under the
Registration of Titles Act would be as Caveator since he did not
come within the category of persons mentioned in section 161.
His caveat having lapsed he ceased to have locus standi and his
Originating Summons ought on this ground also to have been
dismissed.

For the reasons given I would allow the appeal.
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