IN TEE SUPEEME COURT OF JUDICATURE OF JAMAICA

IN CCMMON Law
SUIT RO. C.L. 026/1993

BETHEEN EMANUEL CLASEMO PLAINTIFF

AND BLRINETT LIMITED DEFENDANT

Mrs. Margdret Forte and Mrs. Georgina Gibson-Henlin for Plaintiff
instructed by Gaynair and Fraser.

Jchn Vassell instructed by Dunn Cox and Crrett for Defendant.

Heard: April 18, 20, May 19, 20, &
September 23, 1594.

LAWGRIN, J.

This is an application on a Summons for an interlocutory
injunction whereby the plaintiff is secking an crder that:

3. The Registrar of Titles bLe resfrained from registering
any transfer of 32 lots of land situated on the plan
part of Fairfield in the parish of St. James being
lands comprised in Certificate of Titles at Folio 717-
718 of the Register Bock of Titles.

2. That the matter be allowed to go to trial for the
determination c¢f the existence of a contract.

In deciding whether to grant the plaintiff®s request it is
necessary to lock at the factual situation zs evidenced by the
affidavits of the parties. The facts as revealed by the affidavits
are that on the 24th September 1992 the defendant company agreed
to sell tc the plaintiff 32 lots of land in the Granville sub-
divisicn foxr a price of $1.2 million. The offer to sell the lots
of land was comprised in a letter sent to the plaintiff cn the
24th September, 15%2. On the 10th Dctaber, 1562 the defendant sent
tc the plaintiff another letter to which was attached a draft agrece-
ment for the plaintiffs perusal and comments. Later on the 15th
Cctober,; 1552 the plaintiff sent a letter tc the defendant, with
an amenced Craft agreement which proposed changes cther than those

in the defendant®s draft agrecement.



The plaintiff amended draft agrecment ?iopoSal €& change
the method of nayment and omitted the special condiiioﬁ in the
defendant’s draft which reserved tc the defendant the right to
rescind from breach of any term cof the agreement. TO the plaintiff's
proposed drafi amencment the defendant made no reply. Omn the 3xd
November, 15%2 the plaintiff accepted in writing the defehdant's
offer and tenleresd a manager®s cheque for $1 willion. The chegque
was returned on the 5th Hovember, 19%%2 by the defendant. On that
same day the plaintiff lcdged a caveat on the certificates cf title
on the lots of land. ©n the 14th June, 1993 the plaintiff was
informed that the Registrar of Titles intends tc register a transfer
of the land if the plaintiff fails to cbtain an order from the
Supreme Court forbidding the transfer.

The guestion then for determination, putting it broadly is
whether, when the plaintiff sent the amended draft agreement he
was mercly making an enguiry and thus secking informaticong Cr
whether as the defendant claimed the amended draft agreement amcunted
to a ccunter-cffer and therefore rejected the defendant's original
ocffer.

Mrs. Forte, Learned Ccunsel for the plaintiff in applying
fcr Interlocutory injunction submitted that the only guestion to
be consicered is whether there is a sericus issue to be tried.

She guite skilfully argued that the letter of the 18th Cctober, 1992
was making an enguiry of the Jdefendant and was merely secking tc put
Aifferent terms to the defendant. It was submitted that the cases

of Stevemscn v. McLean {1830) Q.B.B. 345 and Hyde v. Wrench (1240}

3 BR 340 should be distinguished. It was further submitted that

the 'exchange® of Arafts Tetween the parties o not affect the cffer
by the defendant. Counsel for the plaintiff also contended that

the exchange of 'drafts’ was merely an expressicn of the desire cf
the parties as to the manner in which the contract which had already

teen concluded would proceed. See Roseter ve. Miller {1874y - 3¢}

ALL ER Rep. 468, It was alsc submitted Dy the laintiff that the
questicn of estoppel arises to‘Qrevent the defendant from refusing

tc perform the contract. In the light -f all these guesticns tc be
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considered it was strongly urged on the court that there was a
seriocus issuc to be tried.

Mr. Vassell, Learned Counsel for the defendant argued that
if there was a triable issue then the injuncticn should be granted.
He conceded that the balance of convenience was in the plaintiff’s
favour. However,, he submitted that the Court can at this stage
decide the issues between the parties since firstly it raises a
guesticn of law and secondly all the pleadings are before the Court.
That being so this Ccourt would be in just as good a position as the
trial Judge tc settle the guestion to ke determined and therefore
shoculd decide the guestion of law there and then. The cases of

Fellcwes v. Fisher {1975) 2 AER 229 and Gecrge Jchnson v. Myers

¥Nc. 74787 C.R. was relied on for the aforementicned propositions.

Ccunsel for the defendant submitted that when the plaintiff
accepted by letter of 3xd November, 1%92 the cffer of 24th September,
1952, the cffer had Ly that time cease to exist. Firstly, the cifer
had heen overtaken Ly the exchange of draft agrecements between the
varties and secondly the offer had been rejected by reascn of counter
cffer made by the plaintiff in his letter and draft agreement cf
Cotober 15, 1992. Reference was also made to the cmission <of the
special condition on the defendant’s draft, the effect of which
the defendant contends was a serious consequence ¢going to the oot
of the ccontract.

HMr. Vassell, relied cn several cases to support his argument
that there was a rejecticn of the cffer made on the Z4th September,
1292 by the plaintiff’s letter of 15th Ccotober; 19%2. BAmong the

cases relied on was Jones v. Daniels {1694} 2 Ch. 332. It was also

subritted that the use of the term draft agreement meant that the
parties were stiil negotiating and that no final contract could
emerge until those negetiations ended and a formal agrecment was

»

axecutad. keliance was placed on meanings of ‘proposed® and ‘draft’®
25 stated in the Concise Cxfcrd Dictionary. It was finally submitted
that the letter of the 15th Sctcber, 1292 amounted t¢ a counter

cffer and therefore the plaintiff had rejected the criginal cffer.



The dominant consideration for the Court, he argued, was that
since there was nco conflict as to facts the Court was in as good
a pesition as a Trial Judge to entertain the legal arguments.
Therefore this Court should determine the legal issue there and
then and not leaving it for the trial Ccurt.
Section 49(h} of the Judicature {(Supreme Court}) Act states
the legal basis of the grant cf an interlccutory injunction as follows:-

Lcrd Diplock in the well establisheld case of Zmerican Cyzanamed

v. BEthicon {1575} 1 ALL ER 504, 5095 stated the principles which

guide the Courts in granting rcelief by way of injunction as follows:

"The cbiect of the interlocutory
injunction is to protect the

laintiff against injury by viclation

cf his right for which he could not

be adequately compensated in damages
recoverairle in the acticn if the uncer-
tainty were resclved in his favcur at

the trizl, but the plaintiff’s need

for such protecticon must be weighed
against the ccrresponding need of the
defendant to be protected against

injury resulting from his having been
prevented from exercising his cwn legal
rights for which he cculd nct be adequate-
1y ccmpensated under the rplaintiff's
undertaking in damages if the uncertainty
were resolved in defendant’s favcur at
the trial. The Court must weigh Cne

need against ancther and determine where
the halance of convenience lies.®

I have ncw come to what I regard as the greatest difficulty
in the case and the dominant consideration is as stated by Loxd
Diplock at page 510 of the judgment.

It is no part cf the Court’s function

a2t this stage of the litigation to try

to resclve conflicts <of evidence in
affidavit as tc facts on which the

claims of either party may ultimately
depend nor to decide difficult guestions
cf law which call for detailed arguments
and mature ccnsideraticons. These are
matters to be dealt with at the trial ....
sC unless the material availalle to the
Court at the hearing of the applicaticn
for an interlcocutcry injanction fails

to disclose that the plaintiff has any
real prospect of succeeding in his

claim for a permanent injuncticn at the
trizl, the Court shculd go on to

consider whether the balance ¢f convenience
lies in favour of granting <r refusing
the interlccutcry relief that is scught.®
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The law Vendor and Purchaser, a treatise by Roy Miller

i

Stanlais stated that "an acceptance which is conditional,  or

qualifies any of the terms in the offer or adds a term, not comprised
in the coffer is a Counter cffer.”™ 1In short an acceptance must be
ungualified and must correspond to the terms of the coffer. See

Hyde v. Wrench and Jones v. Daniel (Supra). However a mere request

for informaticn whether cother terms would be accepted deces not itself

have the result of a ccounter offer. Stevenscn v. McLean (Supra).

In the treatisce by Spry "The Principle of Equitable Remedies”

at page 450 it was stated that if there is no conflict in the evidence
as tc matters of fact, then on an applicaticn for interlocutory
injunction the Ccurt can decide the questions cf law just as a

trial Judge can and therefcre there is no need to go to a trial

court. The guesticn therefcre arises as to whether there is before
this Court all the evidence necessary tc determine the issue in

this matter. If the defendant®s contention is correct then unless
better reasons were presented before the Court,; this Ccurt could

vexry well settle the guesticns cof law presented based con the facts
cutlined in the affidavit evidence.

There are, however, conflicts on the affidavit evidence
pertaining tc the issues before me and I shall cnly mention a few
cf them:

1. #hat is meant by the letter cof 24th Sceptember 1692

which states that we agree to sell you the 32 lots
in the Granville Sub-division for a net price to the
Ccmpany of $1.2 millicn?
2. In the context of the situation, what is meant by a
draft agreement and °for your perusal and ccmments’
sent on 8th Octcber 1592.
3. The plaintiff's proposed draft agrecment sent cn
15th Cctoher, 1992 fcx yvour perusal and comments.
Was this a counter-offer <r mere request for informaticon?
4. Has the affidavit evidence raised the issue of estoppel
on the part of the Jdefendant? These facts are disputed
but in any event, Counsel argues, they are cmitted from

the pleadings.
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Based on the authorities cited and the dispute as to questions
of fact, there is little doubt that there is a serious question
to be tried. The plaintiff may indeed be able with a considerable
degree of skill and effort at the trial to make out a formidable
case in support of its contentions just as the defendant may be
able to make out a formidaible case in keply. With the full procedure
of the trial coupied with the.advahtage of seeing and hearing the
witnesses and the testing prccess of crdts-examination the Court
will be able to reach a firm conclusion one way or the other.
Because I lack these advantages in dealing with the disputed
question of fact it is my judgment that the plaintiff has made out
a case for the temedy which he seccks., |

In light of the foregoing reasons it is the judgment of the
Court that the interlocutory injunction should be granted and the
matter be allowed to go to trial for a final determinaticn of the
issues. Costs tc be costs in the cause. Plaintiff gives usual
undertaking as to damages. Leave to appeal granted.

I am grétefnl to Counsel on both sides for the very able and

exhaustive arguments advanced in the presentation of the case.



