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JONES, J.

(1] In January 1720 in the United Kiﬁgdom, the South Sea Company offered shares lo
the pubiic at the modest price of £12.8‘00. The directors of the company m an effor! to whip up
nterest in the company's shares, published claims of great success and far-fetched tales of South
Sea riches o entice inveslors. One such claim was thal it was a ‘company for carrying out an
undertaking of greal advanlage, but nobody to know what il is”. By the end of June 1720, the
share price rose to £1080.00. As the events unfolded, it led to what 's euphemistically called the

*South Sea Bubble".

[2} Unlike the South Sea Company, Olint Corp. Limited (hereinafler called the Claimant)
provides cusiomer services 1o its members as a private ciub. It is widely reported in the public
media to be involved in what is said to be the lucrative business of foreign currency lrading, but no

one knows for sure. Il is also widely reparted to be one cf a group of “allernative investment
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schemes™ currently encaged n a legal [gh: (al the Jamaican Court of Appeal; with the Financial

Services Commission over whether or not il offered ‘securilies” as a “prescrited financial
LAY

'S

institulion™ and therefore should be regulated. It is also widely reported in the public media lo be
compeling successfully with the local banking induslry *(inclusive of the Defendant) for USS
investment funds. It is concerried about its ébiljty fo provide service for i(é cus!o"‘ﬁe"rs if National

Commercial Bank Jamaica Limiled goes ahead with its threat to close its accounts.

[3] National Commercial Bank Jamaica Limiled (hereinafter called the Defendanl).
despite a willingness to maintain a banking relationship with the Claimant, is increasingly anxious
of the Claimant’s conlinued tardiness in providing requested information in order lo comply with its
obligalions under the “Know your Customer Guidelines” (KYC) and “Due Dihgence' {DD) provisions
under the "Bank of Jamaica Guicance Notes on the Detection and }Drevenlién of Money

Laundering and Terrorist Financing Activities”.

(4] Despile numerous atiempts to ease the anxiety each side remains apprehensive
one grumbling thal the other has failed to comply with request for information lo satisly (KYC) and
(DD) provisions of the Bank of Jamaica and the other that there is a breach cf the Banking, and the
Fair Compelition Acts. On November 14, 2007, the ihusic stopped. and the dancing ceased. The
Defendant decided thal the courlship mus! come to an end as all it received from.the Claimant in
answer 10 its request for specific information was high hopes, fine words, but no results. In a short
lersely worded letter, the Defendant gave as its reason the Claimant's repea;ed tailufes lo provide
audited financial slalemenls and on what it gays is a reassessment of its risk m doing business wilh

them.
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(5] The Claimant cemplaing that the maximalist slarce adopted by the Cefendant in
deciding tc summarily close its accounts will wreak havoc wilh s bus:ness ¢nd the consequential
damage caused cannot be adequalely compensated by way of damages. It obtained an intenm
injunction o prevent the closing of its accounts and now ask Ihat this be exlended pending the trial
of this matter. For the Defendant, however, the Claimani's defiance is a critical test of what it says

is Its resolve to corply with the Bank of Jamaica's Guidance Notes. It has strenuously objected to

the application for the extension.

BACKGROUND FACTS

[6] Tne Claimant was incurporated on Ocleber 14, 2005, under lhe laws of Jamaica with
its registered office at 30 Dominica Drive in the parish of St And-ew, with the principal objecl being

to provide customer service. The Defendant is a licensed and regulaled commercial bark with

offices at 32 Tralfalgar Road in the parish of St Andrew.

71 The Claimant began its banking relationshig with the Defencant in November 2005
by opening a3 local currency chequing account and a US$ savings account. The US$ savings
account was for the purpose of its cuslomer service business to faciiitate club member
encashments. Between 2005 and June 2007 the Claimant had an average monthly throughput
fénésng from US$5,0C0, 00000 to US$2‘~0;,-6(30.‘0'00.00 This information was- brovided io the
Cefencant in the Cuslomer Information Form presenled at the time of epening of the account In
addition, the Claimant indicated thal; its principal line of business was “club member" care, ils

prncipal scurce of funds was from “club members; and that the purpose of the account i1s "to

facilitate payment to and receive funds from ‘club members’ and meet Operat:onal Expenses”.



(8] | The Uelendént wrole lo the Clamant on Augus! 8, 200/, requesling certain
documents The Defendant says lhal lhls was not the firsl requesl and ‘ollowed oral requesls thal
had been made be{ore which had nol been c0mphed with. By letter dated November 14, 2007, the
anendant w'ote to the Clalmant and adwsed vl thal “the Bank has decided that it does not vish to
contmue to operale the accou-us of the Clalman! *and ils aﬂmates The reason stated by the
T De{endant is (ha "thg combined effect of the Claimant’s failure lo provsde the documents réquested

and NCB's assessment of the risks and challenges involved wilh maintaining a banking
relationship with the Claimant led to the decisiqn to close the accounts”. The Defendant went on lo
indicale that it would be closing accounts bearing numbers 1.1-017-836, 171-011-647. 174~
079-587 and 171 - 017 - 866 on Cecember 17, 2007 (unless the Claimanl does so before) I

glso indicated that it would stop ,acceptir__wigj deposits on the account as al November 21, 2007

9} By letter dated November 21, 2007, the Claimant responded lo the Defendant
saying thal it had complied with all the Defendant's requests in order lo salisfy the Defendant’s
v Aq(i—Money Laundering Policy, Know Your Customer and other local and internationally acceptable
cgntro[mea;uves designed to protect the inlegrily of the banking system. Il said thal the short
notice ta close the banking,acgounls ard establish new banking relationships would cause
disruptions and major inconvenience lo its "club members”. It indicated thal it would use ils best
efforts lo eslablish alternative banking relalionships in the shortest possible lime, however.
add?!iqnal ,t‘ip]e will be required lo effect a smoath lransilion that being the case. It requested an

additional three months ending March 14 2008. lo be aliowed la operate the accounts.

[10] The Defendant resparded lo this letter through its R’egional Manager. Retail Banking

Christopher Denny in lelter dated November 22. 2007. He advised thal, the Claimant was wrong lo



sugygest thal it had complied entirely with the Detendant's request in the lelter Christopher Denny

said

'in any evenl, you are no doubt aware thal lhe decision lo terminate the banker-
customer relationship may be made by either the bank or the customer, without
the requirement for the terminating party to have to or articulate soecific reasons.
Provision of all the information lo NCB does nol, therefure, place us under any
duly to piovide banking services or remain olherwise obligaled to you (or any
other customer) indefinilely. Instead we are entitled (as you are) lo make our own
assessment of thae liabilities. risks and benefils of continuing the relationship and to
make a decision accordingly..

f11] The Deferdant by virtue of that letler extended the time to close the accounts o
January 14, 2008. The Claimant lherealler in letter dated November 23, 2007, requested en
extension of lime to March 14, 2008, a meeting with the Cefendant, and indicated that it had a
difference of opinion on the bank’s right to terminate ils account withoul cause. The Claimanl

olfered to provide management accounts in fieu of audiled accounts unlil the latter were ready

{12} The Defendant responded n letter of November 29, 2007, and indicated that it had

requested varous tems in its letter of August 8, 2007, which were not provded. The documenrts

requesled were.
(1) The Audited Finarcial Statements

(2) Letter of Good Standing from the Registrar of Companies

{3) Current Tax Compliance Certificate

[13} the Delendant further incicated in thal letter that it was nol prepared to accept
imanagernent accounts given the increased level of aclivity in the Claimant's accounts It furlher

adwuised the Claimant thal it wished to be fair and reasonable regarding the Claimant's request lor
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an extension of time but that the Cla:imant's lalter did not provida sufficient reason lo justify an
exlension beyond the time initially provided. In dealing with the Claimanl's uiiegation of loss if the
“account was closed withoul the extension requested the letler continued:

[T

“we are unable lo appreciate what delays would result from altemalive banking
“artangerrents and low these would result in a loss lo you of US$1,000,000 CO per
""" month." You wiould néed (o pravide us with an explanation of all these slatements
T and™ sufficiént. documerildry sopportfor thent s that we “caivconsider your
request.” ' '

[14) The Defendant then refused to extend the time beyond January 14, 2008.

[15.] _ The Ciaimant Hr‘espo’nded in rettfar dale(.lioe‘cember 19. 2007. providing the
Deléndanl with a ’cu;rrém"Tax Céﬁ}pliance C‘er(iﬁcate. the letter of Good Slanding from the
Registrar of Companies and a computaion of léss if the account is clesed al the time fixed by the
De!;ndant. The Deferdant’s respénse is dated. De»cember-24, 20907, advising thal it was not
prepared to reconsider its decisidn to close the accounts on January 14. 2008. The Claimant was

asked to open accounls at other banks.

[16] On January 11, 2008, the Claimant applied for several ex-parle injunctions from this
court which in essence sought to prohibit the Defendant fkém closing its accounts. The ex-parte
Interim Orders for injunction were all granted by Pusey J. inclusive of an Order for Specific
Disclosure Thal paricular order was set aside ex parte by Pusey J. on January 17, 2008 The
remaining orders were set to lerminale on January 25. 2008, and the malter fixed for inter partes
heariné and “further consideration” on January 24, 2(008. The matler was subsaquenlly adjourned
to January 30. 2008. to deat with some preliminary applicalions and then eventually considered on

March 17, and 18, 2008.



ISSUES
[17] From these facts, four issues anse. They are.

1) First. 1s there a senous issue to be tried befure the court?

I} Second, and if so. are damages an adequate remedy for the Claimart?

B i} Third, if damages are not an adequate remedy for the Claimant. 1s the Claimant's

undertaking in damages adequate proteclion for the Defendant?

IV) Fourth, and if damages are an inadequate remedy and the Claimant's undertaking in

damages is adequate protection for the Defendant, where does the balance of

convenience lie?

[18]) The clarily, coherence and depth of the submissions from Georgia Gibson-Henlin
and Maurice Manning (hereinalfler called Counsel for the Claimant) and Michael Hyltcn QC and
Carlene Larmond (hereinalter called Counsel for the Deferdant) provided great assistance to the

court in evaluating these issues. Here they are.
(I} 1S THERE A SERIQUS ISSUE TO BE TRIED?

“..the court no doubt mus! be satisfied that.. there is a serous question to be
tried..."American Cyanamid {1975] AC 396 at 406G - 407G

{19] The American Cyanamid guidelines apply lo prohibitery injunclions, not to
manda'ory ones. |accepl Counsel for the Defendant's subimissions that the injunclions in this case
are rot merely prchibitory. but also mandatory. They essentialiy force the Defendanl lo conlinue to
offer banking services to the Claimant during the period of the injuncticn  The Defendant has to

accept the Claimant's deposits, honour its cheques and to provide support for “all other



fransactens which would be exercised by the Claimant during the normal course of operating

these bank accounts”.

[20] Il is not sufficient for the Claimant lo prove thal there is a serious question lo be
Iried; the case musl be unusually strong and clear. In Shepherd Homes v Sandham [1370] 3 All
ER 406 the Claimant applied for an interloculory mandalory injunclion, and sought lo rely on

authorlias thal dealt with inferlocutory injunctions generally Megarry J said at page 412

“...on motion, as contrasted with the tria'. the ccurt is far more reluctant to grant a
mandatory. injunclion than il would be o granl a comparable prohibitory injurction
in a normal case the courl must, inler alia. leel a high degree ol assurance that al
the trial it will appear that the injunction was rightly granted; and (his is a higher
standard than is required for a orohibitory injunction”.

[21] Megarry J applied his own decision a few days later in London Borough of

Hounslow v Twickenham Garden Developments Lid [1970] 3 All ER 326

[22] In that case, the injunction was sougnt in prohibitary or negative terms, which if

granted would be mandatory in effecl, at least in part He said at page 355:

“the injunclion sought on this motion, if not mandalory. at least has a mandatory
element in it If the conlraclcr is.reslrained from ‘enlering, remaining cr otherwise
trespassing’ on the site. then although Lhe injunction is prohibitory in its language.
it is at least in part mandalory in its substance and effect .. This aspecl was not
discussed in argument, bul it seems lo be of some importance, in that on mation a
far stronger case must be made for a mandalory order than for a prohibitory order.
.. It so happens that a few days ago | gave judgment on a molion (Shepherd
Homes Lid v Sandham) in which | had lo consider the principles applicable lo
interloculory applicalions for mandatory injunctions. For the reasons stated in thal
judgment, | think that before granling a mandalory injunction on molion the courl
musl feel a high degree of assurance that al the trial a similar injunclion would
probably be granted”
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(23] Megarry J's cecision in Shepherd was aporoved and fol'owed by the Enghish Cour
o' Appeal in Locabail International Finance Ltd v Agroexport and others (The Sea Hawk)

{1986] 1 All ER 901. Mustill LJ citing the abovementioned passage said at page 906

N was pointed out in argument thal the judgment of Megarry J antedales the
comprehensive review of the law as to injuncticns given by the House of Lords in
American Cyanamid Cc v Ethicon Ltd, but to my mind at least, the statement of
principie by Megarry J in relation to the very special case of the mandalory
injunction is not affected by what the House of Lords said in the Cyanamid case”

[24] Hoffman J took the view in Films Rover International Ltd v Cannon Film Sales
Ltd [1987] 1 WLR 670 that the “high degree of assurance tesl” does not have lo be satislied i all
cases of interim mandatory injunctions. Later in Noltingham Building Society v Eurodyanmics

Systems pic [1993} FSR at page 468 Chadwick J seemed lo reconcile boih viewpoints in the

following passage

“Fuslly, this being an inlerlocutory malter, the overriding consideration in which
course is likeiy lo involve the least risk of injustice if il turns out lo be ‘wreng’ in the
sense described by Hoffman J. Secondly. in considering whether to grant a
mandatory injunction the court must keep in mind thal an order which requires a
party lo take some positive step at an interlocutory stage will carry a greater risk of
injustice if it turns out lo have been wrongly made than on order which merely
pronibits action thus preserving the status quo. Thirdly, it is legitimate, where a
mandalory injunction is sought to consider whether the court does feel a high
degree of assurance that the claimant will be able to estabiish his nght at a trial.
This is because the greater the degree of assurance the Claimant will ultimately
establish his right, the less wili be the risk of injustice if the injunclion is granled.
Bul finally even when the ccur is unable to feel any high degree of assurance that
the Clamant will establish his right there may still be circumstances in which it is
appropriate o grant a mandalory injunction at an interlocutory stage. Those
circumstances will exist where the risk cof injuslice if this injunction is refused
sufficiently oulweigh the risk o! injustice if it is granted”

[25]) The t}K Court of Appeal agreed with Chadwick J in Zockoll Group Limited v

Mercury Communication Ltd [1998] FSR 354 stating that those observations should be “all the

citation necessary on this matter in future™.
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a) Breach of Contract and of the Banking Act
e woe e o

(26] Counsel for the Claimant contends that new s'atulory dulies were placed on

commercial banks under the Banking Act by an amendment to Section 4 (3) (c).

"4 (1) Every application for a hcence lo carry on banking business shall be made
lo the Minister in such form and manner and shall contain such particulars as may
be prescribed, and the Minister. may, in_ his. discretion, grant or refuse such

application.
L

(3) A licence shall not be granted to any company lo carry on banking business in
Jamaica unless the Bank of Jamaica makes a recommendalion lo the Minister
slaling that every perscn who is a director of the company or who is to perform

- corporate management:funclions in the company or wha is a shareholder holding
(whether ir his own righi or when counted with any holding of a connected persan)
20% or more of the voting shares of the company: is a fit- and- proper-person for
that purpose., that is to say, he is a person-

(a)...
(b)...

{:) who, in the opinion of the Bank of Jamaica, is a person of sound probily is able
lo- exercise compelence, diligence and sound judgment in fuiflling his
responstbilities in relation to the bank and whose relationship with the bank wil not
threaten the interests of deposttor& :

{271 ~ This prowsnon they argue was nserled after the collapse of the financial sector in
the 1990°s in order lo safeguard the interest of depositors and the ﬁnanciat sector in Jamaica.

They argue that these prdvisions modify the normal conlractual relationship belween banker and

cuslomer

[28] On this basis Counse! for the Claimant argues that the Defendant as a bank has a
duly to acl in the besl interest of it as a depositor and to avoid from engaging in unsound andicr
unsafe banking practices They also say thal the bank has a fiduciary duty to them as a deposilor.

In support of this arqument, Counsel for the Claimant ciles the “Standards of Sound Business



Piactices - Guidelines 10 Fit and Froper Assessments - Section &7 set out by the Bank of

Jamaica, whicn slates:

‘By definition 'fit and proper” test is the stalutory basis for evaluating the probity,
expertise hase, competence, diligence and sound judgment of board member,
management and major shareholders lo effeclively discharge their fiduciary

responsibiity”

[29) Up lo recent'y the courts have reaffirmed the pasition thal ‘on the face cf it the
relationstip of a bank and its customer is not a fiduciary relationship”. See Governor and

Company of the Bank of Scotland v A Limited [2001] EWCA Civ 52.

[30] In our own jurisdiction in FIS v Negril, Negril Holdings and Negril Investments
Limited [2004) 65 WIR 227 (an appeal from Jamaica) Lord Walker speaking on behalf of the

Board said

“..lhe authorities show thal the relationship between a banker and his customer,
although not normally a fiduciary relationship, may exceptionally become one
(although equilable relief is available only if the relalionship is shawn fc have been
abused- see the judgment of the Board in National Commercial Bank {Jamaica)
Lid v Hew (2003} UKPC 51). But the most important element in the judge’s finding
of a special refalionship was Mr Crawford's assurance lo Mr Sinclair, given in or
around April 1987, tha! he (Mr Crawford) wouid do all lhat Mr Bingham had done

in the past”.

[31]) | agree with Counsel for lhe Defendant that there is nothing in the facts of Ihis case
which ceuld have given nse lo some “special relalionship™ and create a fiduciary relationship. In
my judgiment, Section 4(3) (c) of the Banking Acl is concerned with the suilability of board
members, management and major shareholders of a bank to discharge their responsibiiity to
depositors as a whole. It does not creale a fiduciary relationship between the btank and its

cuslamners, nor dues it create fiduciary obligalions
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{32} It is also conlended by Counsal for the Claimant that a stipnfation of the Defendant's
license or lie regulatory framework under which it operates it is iequired ncl lo behave in an
"~ oppressive andior deceitful manner lowards.its deposilors  They say that the Defendant is in

breach of this provision by seeking to close the Claimant's acccunts without a proper reason.

[33]°  The relationship' between a banker and its customer, although contractual. is
 unusual in ils terms. lis ésgent‘!a‘ﬂy‘é ;eléiibnshfp of bbhd’ﬁer 'add:crédilor.’ The bank has a right
o use the money deposiled by the customer for its own purposes on its undertaking to repay an

amount equat to that paid in with or without interest either on call or at a fixed time.

“[34F+  The leamed authors of Paget's Law of Banking 13" Edition at-page 153 make it
clear thal an ordinary {as opposed lo fixed period or other contract with special conditions) banker
and c'ustc.mer conlract can be terminaled by the customer at any lime and by the bank on giving
reasonable notice. In this case, the Defendant gave notice on November 14, 2007, of its intention
to close lhe Claimant's bé_‘ﬂi accounts 60 December 17, 2007. The Claimant complained that the
pegiod of notice was m‘uch loo short 'apd would cause severe dislocalions in its business. The
Claimani suggested March 14, 2008, as a more ccnvenient date lo make arrangements for the
closure of its accounts. The Defendant responded by giving an additional month, up to January 14,

2008. for the Claimant to close its account.

[35] Counsel for the Claimant contends that the Defendanl's molive for closing s
accounts is based on ill-will, is unlawlul, capricious, appressive, arbitrary, intimidalory and anti-
compehtive  Counsel for the Claiman! supperts this contention by the public statements made by
the Defendant's Crairman, Michael Lee-Chin, and Christopher Williams, Managing Director of NCB

Capital Markets, one of the Defendant’s subsidiary companies that the Claimant compeles with
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them and its presence musl nct be lolerated They also contend that the Delendant acted together
with cther financial institutions that had already closed the Claimant's accounts  Trese insbiutions

{on the Claimant's case) are First Caribbean Inlerrational Bank, RBTT and First Global Bank.

(36} It is trua thal molive is often difficult lo make out. Acls thal may appear righteous fall
apart when subjecled to rigorous analysis. However, there are two points to be made in relation to
motive. First, there is no affidavit evidence to support an allegation of improper molive on the part
of the Defendant. Counsel for the Claimart conlends that the Defendanl became increasingly
apprehensive about compelition from the Claimant in its investment side of the business. This s a
curious claim as the Claimant has not admitted to competing with the Defendant in the securilies or
barking business. The main contention of the Claimant is that it is a private member's club
invoived in cusiomer service and is not engaged in trading securities. Second, Hl-motive on the
part of the Defendant - whera the act complained of is not a cause of actior in law - is not a
relevani consideration in granting an injunction. So then, a Defendanl cannot be prevenled from
doing an intrinsically lawful acl simply because he acled deliberately and maliciously to the

disadvantage of the Claimant. See. Mayor of Bradford v Edward Pickles [1895] AC 587.

[37] In any event. lhe Defendant gave three reasons for closing the Claimant's account.
They say lhal these reasons ars ciedible, rational and commercially reasonable. Firsily, lhe
Cefendant had serious concerns about the conside}able increase in activity on the Claimant's
accounts. The Claimanl opened two accounts in 2005 (17-4079587 and 17-1011647). ‘When
opening those accounts the Claimant indicated on the Customer Informalicn Forms that the
antcicated monthly turnover would be USSS million tu US$10 milion and J35 million to J$20
milion, respectively. The highest turncver (or total credits) took place in March 2006, when it was

just over US$5 million. Next tighesl was February 2006, when it was about US$4.5 million. From
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the documentary evidence suppied by the Defendant the thigugt:put on the accounts fluctualed.
and in facl, dechired during the first 6 maonths of 2007 In June 2007 the Claimant opened a third
account (17-1217856). On the Customer Information Form for that account, tne Claiman! indicated

- an anlicipated monthly turnover of US$30 miilion.

138) The Defendant's reccrds show that from June 2007. onwards there was an
unexpecled and substantial increase in turnover from the Claimant's new account. The turnover in

June was almos* US$24 million, July US$30 million and in October it had reached US$47 million.

[39]) The trend the Defendant says was similar with the bank balances. Al the end of
February 2208, the highest figura was approximately US$3 million. In general lbe balances never
exceeded US$1.4 million (or J3100 million). In June 2007, however, the balance jumped to
- approxitrately US317 miliion then to more than US$40 million in July and August. Counsel for lhe
Defendant contends that this was a massive, unexpiained increase in aclivily on the Claimanl’s

accounts. They argue that on these facts the Defendant's concerns were juslified

[40] The second reason the Defendant gives is lhal there were a very large number of
fransactions on the Claimant's accounts which not only required a great deal of staff time, but also

consideratle supervisory and managerial lime and effort .

[41) The third reason given is that maintaining a banking refationship with the Claimant
puls at significant risk, the Defendant's relationships with correspondent banks overseas. There
are communicalions from one of those banks expressly advising the Defendant that hey would not
precass lransactions invelving the Claimant and specilying their concern in relfalion to the Claimant.

The Defendant also points ‘o the fact that the International Monetary Fund has expressed concerns
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abcut ‘allerrative nvestiment schemes” such as the Claimant's operations and o the ruling of the

Supreme Court that the Claimant :s acling in breach of the Securities Act.

[42) Counsel for the Claimant contends that there was no basis for the Cefendant lo have
required the Claimant"lo produce the documents referred !0 in its letier dated August 8, 2007. In
fact, Ceunse! for the Claimanl goes so far as to suggest that the Defendant has acted dishonestly
by claiming that there is-a regulatory requirement that-a customer such as the Claimant provide

these documents when thers is no such requirement .

[43) One of the requests §f the Defendant was that the Claimant provide audiled financial
statemenls  The Claimant respended lo this request in letter dated December 19, 2007, saying
'we are in the process of appointing an audit firm of inernational repute to conduct ard
independent review of our books of account”. The Claimant has admitted that it did not provide
audiled financial stalements as requested by the Defendant, and from the evidence presented, has

not done so almaost six months afler the first wrilten request.

[44] The Defendant is licensed under the Banking Act lo operate a commercial bank, and
that Act provides that the Bank of Jamaica is responsible for the supervision of tanks. The Bank of
Jamaica has issued Guidance Notes to commercial banks for the detection and prevention of

money ‘aundering and lerrorist financing aclivities. In the introduction to the Guidance Nctes, the

Bank of Jamaica states that

“failure lo comgly with these Notes could expose the Financial Institution 1o
prosecution under the Money Laundering Act cr Regulations, or lo prosecution
under the Terrorism Prevention Act as we'l as to regulatory action by lhe Bank cf
Jamaica....in the bank’s view a court would have regard to these Guidance Notes
to determine ite appropriateness of the AML and CFT measures adopted by the
financial institution. The Altorney General's Chambers has also issued an oginion
on the impert and effect of this clause which confinms that [regutation 3(3) of the

- ——— -
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Money Launderning Regulaiions 1948] makes compliance with these Guidarice
Notes compulsory”.

[45]) Finally, the Bank of jamaica states in the Guidance Notes that it “will aiso consider
an instdution's .. non-adherence lo these Guidance Notes lo constitute unsale or unsound

oraclices for lhe purposes of section 25(1) of the Banking and Financial Instilutions Acls.”

[46] The Guidance Notes expressly require banks to “ensure that lhey oblain” audiled
financial statemenis of companies which have been incorporated for more than 18 months. The
Claimant was incorporated on October 13, 2005, and as at the date of the Defendart's wrillen
requesls for documents {August 8, 2007} had been incorporated for more than 18 months. Note
50(e) of the Guidance Motes therefore nol only allowed, bul required, that the Defendant obtair

audited financial statements from the Claimant.

[47) Note 45 of the Guidance Notes provides thal “any business relationship that has
already commenced should be legally terminaled (unless otherwise advised by law enforcement
authorities) if the customer fails to nrovide requested foflow up inlormation or if any other

verilication nreblems arise which cannot be resclved’.

[48) However churlish the Claimant may feel about the Defendant's refiance upon the
*Know your Customer Guidelines” (KYC) and “Due Diligence” (DD) provisions under the “Bank of
Jamaica Guidance Notes on the Detection and Prevenlion of Money Laundering and Terrorist
Financing Activities™ the right of a bank to decide who lo do business with cannot be seriously
challenged. A bank’s knowledge of ils customers and the source of funds placed on depgosit with it,
is after all, an important siep lowards fransparency and affect its ability to establish compliance
under the Proceeds of Crime Act 2007 This has tecome an important requirement in what has

become the hazardous business of banking. In my judgment. the Defendant by laking sleps to
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terminate the Claimant's accounts either as a inalter of contract or as required by the "Know yaur
Cuslumé; G"uidelin'es‘ (KYC) and “Due Diligerce” (DD) prov:sians, referred to above, acted lawfully
and within the terms of the banxer customer relationship and cannot be in breach of its contract
«.wilh-the cus:omﬁ or of ihe Banking Act  As there is a complete ‘ack of useful disclusure by the
Claimant as required, there is na sericus issue lo be lried, nor is there any assurance whalsoever,

that the Claimant can succeed at a trial on this issue.
b) Breach of the Fair Competition Act

[49} Counsel for the Claimant put forward the posilion thal the Defendant has breached a
number of provisions of the Fair Compelition Act.. The first assertion is that the Defendant by itself
or logether with other commercial banks occupies a dominant positinn of econcric strength in the
provision of banking services in Jamaica as defined by Section 19 of the Fair Competition Act. Cn
this basis Ccunsel for the Claimani conlends that the Defendant has abused this dominant position
in breach of Section 20 of the Fair Competilion Act by refusing fo supply the Claimant with banking

services. Mow lhen, what is a position of dominance? Secticn 19 of the Fair Compelition Act

provides that:

“For the purposes of this Act an enterprise, holds a dominant posilion in a market if
by iselfl or together with an interconnecled company, it accupies such a position of
economic strength as will enable it lo operate in the market without effective
conslraints from ils competitors or potential competitors.”

[50} Wha is an interconnected company? Section 2 of the Fair Compelition Acl provides

that.

(a) 'any lwo companies are to be treated as interconnected companies if
one of them is a company of which the other is a subsidiary or i both
of them are subsidiaries of the same company:
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{U) a group of interconirected companries shall be lrealed as a single
enterprise.”

{51) Counsel for the Claimant makas the case that the Defendant by itsell or together
with the other commercial banks herein named which had closed its accounts™ was in a position of
cominance. First, there is no evidence thal the Delfendant and lhe other banks named by the
Claimant are inlercornecled. The audited financial stalement of the Defendant provided lo the
céurt has in point qf fact rubbishgd such a claim. Second. there is no evidence that the Defendant
“cccupies such a vposition of ecénomic slrength as will enable it to operale wilhoul effective
constraints from its competitors or potential compelitors”. There is, however, evidence lhat there
are five other commercial banks operaling in Jamaica and they compete for business. There is
also evidence that the Defendant is the second largest bank with assels of belween 34% lc 37% of
lotal deposits and 30% to 34% of tclal loans. The largest bank and competitor fo the Defendant is
the Bank of Nova Scotia with over 40% of total deposits and loans. In my judgment there can be
no serious issue thal the Defendant firstiy, occupies “such a positian of econamic slrength as will
enable it to operale without effective constraints from its compelitors” in the marke! under the Fair

Trading Act: and secondly, was abusing it in relation to the Claimant

[52] The second assertion made on behalfl of the Claimant under the Fair Competilion
Act is that the Defendant together with other commercial banks are colluding against it to limit the

supply of banking services in breach of Section 35 (1) of the Fair Ccmpetition Act. Section 35 (1)

provides as follows

*(1) No person shall conspire, combine. agree or arrange with another person to -

(a) fimil unduly the faciliies for transporting. producing, manufacturing. storing or
dealing in any goods or supplying any service:
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{b) prevent limit or lessan unduly. the manufacture or production of any goods or
to enharnce unreasonably lhe price thereof,

(c) 'essen unduly, compelition in the production, manufacture, purchase, barter.
sale supply, rertal or transportation of any goods or in the price of insurance on
persons or property.

(d) otherwise restrain or injure compelition unduly *

[53] They argue thal the Cefendant and other commercial banks have taken the position
that the Claimant is 'n the business of giving investment advice, dealing.in securities and invalved
in a speculative investment and fore:gn currency trading scheme. On lhis basis Counsel for the
Claimant argue that the Defendant and the other commercial banks have formed the view that the
Claimant is a compeltitor or inlends to enter the market for inveslment products. The evidence pul
foraard to support this contention of cellusion is firstly, that RBTT and First Caribbean have closed
the Claimant's accounts and First Glnbal Bank has closed David Smith's account. Secondly, the

Defendant now threaters to close. the Claimant's account and to refuse it commercial banking

services.

[54] Collusion may be either lacit or airec!. Robert Whish in his book Competition Law

4* Edition at page 462. deals with the question of tacit collusion in this way:

*There is litlle doubt that there are markels in which il is possible for economic
ooerators o co-ordinate their behaviour without entering into an agreement or
beiqg‘par?y lo conceiled practice...such behaviour will be lo their own sell
advantage and to the disadvanlage of cuslomers and ultimately lo consumers.
This is often described by economists as ‘tacit collusion”: enjoying the benefils of a
paiticular market struclure without actually entering into an agreement lo do so.”

[55] The only evidence presented by the Claimant lo support the claim of collusion by the
five banks is the letter dated March 8, 2006, showing that RBTT closed its account on that dale
The Cefendant opened a new account for the Claimant in June 2007. There are two sigrificant bits

of evidence which negate Counsel for the Claimant's contenlion of collusion. First, this closure by
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RBTT ‘s more than ore year before the lelter frem the Jefendant threatening closure of the
Claimant's accounts  Secordly, the Defendant allowed the Claimart lo open @ new account in

June 2007. Both these facis are inconsistent with Counsel for the Claimant's argument of

collusion.

(56} In any event. the olher parties lo the collusion are not a parly lo this aclion. Any
firding by the court on this matter would be bound lo have adverse effecls on the other
conspirators. It would be d:fficult to make a finding on this issue as the Claimanl requests without

giving them an opportuntly to be heard. For these reasons, there is, in my jucgment. no serious

Jissue 10 be tried under this head.

(57} Counsel for the Claimant has also contended that the Defendant breached Section

34 (1) (b)rof the Fair Competition Act. Section 34 (1) (b} provides as follcws:

"(1) A persor who is engaged in the business of producing or supplying goods or
_ supplying services shall not, directly or indirectly -

{a)...

(b) refuse to supply goods or services o or otherwise discriminale against any
other persun engaged in business™

[58} It is clear that 34 {}) (b} makes it an offence for a person who is engaged in the
business of ...supplying services lo direclly or indirectly refuse to supply that service lo or
otherwise discriminale against any person engaged in business. The Claimant is engaged in
b'ushin/e'ss and Colurisel for tt;e Claimant cenlends ihat it is illegal for the Defen&;nt to refuse to
supply the Claimant with banking services. They argue that nolwithstanding common law notions

of “freedom lo contract’ the Claimant's right to protection under this seclion is a statutory right

conferred by the Fair Competition Act.
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[59] | accept Counsel fcr the Defendant’s submission that the words “or otherwise
discriminate”, in the section suggest that for the refusal lo be objectionable, it must be
discriminatory and not based on some legilimale cummercial concern or reason. This view is
supported by Richard Whish in Competition Law where he says:

“Refusal to supply is a difficult and conlroversial lopic in competition faw. First, as

a general proposition most legal systems in countries with a markel economy

&dopt the view that firms should be allowed tor contract with whomsoever they

wish; compulsary dealing is not @ ncrmal part of the law of contract.  Secondly.

irrespective of whether the faw should sometimes require that a dominant firm

shauld be required o supply, there are many possible objective justifications for a

refusal to do so: for example that a customer is a bad deblor, lhal there is a
shortage of stocks or that production has been disrupted™.

(60] tn the Bond Law Review an arlice entilled "Refusais to Supply under Seclion 46 of
the Trade Practices Act: Misuse of Market Power or Legitimate Business Conduct?" a review of
court decisions relating lo alleged breaches of similar provisions in various jurisdictions, was
conducted. The author concluded that a common thread runs through all the authorities: “a refusal

to supply will be excused by the courts provided there is some legitimate business explanation for
it”.
[61] In my judgment the reasons given by the Defendant for the closing of the Claimant's

accounts constitutes valid business reasons for doing so. Accordingly, there is no serious question

lo be tried on this issue nor does the court “feel a high degree of assurance [hat the Claiman® will

be atle to establish s right at a lnal”
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c) Breach of Tort: Intimidation, Inducing a Breach of Contract and Causing Loss or -
Damage by Unlawful Means

[62] Counsel for the Claimant contends that tha Defendant’s conduct in thieatening the
closure of its accounts constitutes the Tort of Intimidation, Inducement for it to Breach its Contracls

wilh customers and Causing Loss by Unlawful Means

[63}- - The learned author of Street on Torts 12th Edition at page 376 says that:

“Inbimidatior is commilted whenever an unlawlful threat is successlully used
deliberately in order to cause another to do something they would not otherwise do
or to cause them lo.refrain from doing something that they would otherwise do with
the result (in sither case) thal harm is caused either o the subject of the threat or
to a third parly. The requirament that the threat must be coercive in one of these

ways is well established”

[64) In Rookes v Barnard the court recognized thal there can be two party intimidation
i e intimidalion of the "plaintiff himself" or three party intimidation i e. "intimidation of other persons

o the injury of the plaintiff’. Street on Torts at page 377 again makes the point that:

“while threals of breach of contract will suffice to supply the requisite uniawfulness
in cases of three parly inlimidalion (where X threatens lo break his contract with Y
thereby causing loss to Z in respect of which Z can sue) such threals will give rise
only lo contractual remedies in respect lo two parly intimidation (where the
threatened breach is of the defendant's conlract with the claimant)’

(65] in this case, Counsel fer the Claimant contends that the Defendar! threalened to
close ‘ts acccunts at the Defendant’s branches first by December 17, 2007 and then by January
14, 2008, if the Claimant failed to do so voluntarily. This is clearly a claim for two parly inlimidation
where the remedies are contractual. The Claimant is required to show that the Defendant
committed an "actionable wrong’ to coerce it by way of a threal of sume illegal act lo terminate its

accaunt whereby it suffered loss.
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{66) Tha reason given by the Defendant i giving nolice Ic terminate the Clamant's bark
accounts was that it roquited audiled financial slalements from the Claimant, which were nol
forthceming and, that these documents were required in order to comply wilh its obligations under
the "Know your Cuslomer Guidelines” (KYC) and "Due Diligence™ (DD) provisions under the “Bank
of Jamaica Guidance Notes on the Detecticn and Prevention of Morey Laundering and Terrorist
Financing Aclivities™ In my view there is nc unlawful act on the parl of the Defendant. First, it is
an implied term of the banker customer ccrtract that the Defendant is entitled lo give reasonable
nolice to terminate an ordinary bank account. Second, the Defendant is obligated under the Bank
of Jamaica Guidance noles o terminale the relationship for the Claimant's failure to supply the

audited financial statements requested. There is no serious iSsue to be tr'ed on this question

(67] As far as the torl of inducing a breach of contracts is concerned. the tort is
gstablished where the Defendant knowingly induces a Ihird parly o break kis contract with the
Claimant with the result that the Claimant suffers loss and damage. Where there is direct
inducement it is not necessary t¢ prove lhat the Defendant used uniawful means. In indirect
inducement cases the tort is committed when the Claimant does it by unlawful means i.e. the
intenticnal bringing about of a breach by irdirect methods involving wrongdoing. There are a
num?gf of points to note on this tort. First, if the breach of contract is neither an end in itself or a
means lo an end, but just a forzseeable consequence then it is nol inlended. Second, il is obvious
that ore cannot be made liable for inducing a breach of conlract unless there nas been ar aclual

breach. There canrct be seconcary liability without proving primary liabilily.

[68] In this case, Counsel for the Claimant conlends thal the Defendanl has unlawfully
interfered with the Claimant's contractual obligations to facilitale payments lo its “club members”,

There is na evidence that the actions of the Cefendant have caused the Claimant lo breach its



s

L

24

contracts with its members  in facl. the thud affidavit ¢f Gitbert Smith made an ambigucus
statement that “the Claimart does nol have club members’. There is also no evidence that the
“members” suffered damage or loss as a result of the threatened closure of the accounts. There is

no serious issue to be !ried under this head

[69) The lert of Causing Loss by Unlawful Means is aclionable where the Defendant
intentionally causes the Claimant loss or damage by employing some unlawful means or method.

As Lord Hoffman put it in 0.B.G Limited and Others v Allan and others [2007] UKHL 21 at

paras 47 and 51

"The essence of the tor! therefore appears to be wrongful inlerference with the
actions of a third party in which the claimant has an economic interest and an
intention thereby to cause loss to the Claimant®. "unlawful means therefore
consists of acts intended lo cause loss lo the Claimant by interfering with the
freedom of a third parly in a way which is unlawful as against that third party and

which is intended lo cause loss lo the Claimant

[70] Itis clear that causing loss by unlawful means is actionable only against a third party
and only where that party has suffered loss. In this case there is no allegation by the Ciagimart that
the Defendant caused loss by interfering with or inducing any third party to act to the detriment of
the Claimant. There is no serious issue to be delermined here nor does the court “feel a high

degree of assurance that the Claimant will be able to eslablish his right at a frial”.

(71} Finally, in my judgment, the risk of injuslice o the Claimant if this injunction granted
on January 11, 2008, is not exlended does not effectively offset the risk of injustice lo the
Defendant if it is extended until the Irial of this maller. The risk of injustice lo the Defendant is
greater than to the Claimant if the injunction is exlended as lo keep the accounts oper: is o invite
non-compliance with the Know your Customer Guidelines” (KYC) and "Due Diligence™ (DD)

provisions under the "Bank of Jamaica Guidance Notes on the Detection and Prevention of Maney
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Laurdering and Terrorist Sinancirg Activ tes”  On the Claimant's part, it is easy 0 avoid injuslice:

comply with the reques:.

[72) In the event that | am wrang in the conclusion that | have come to; thal there are no
serious issues to be liied; thers is nol a high degree of assurance that the Claimant will be
successful on a trial; and, tha! there is a greater risk of injustice to the Deferdant than lo the

Clamant if the injunction were to be extended until the trial. | will for completeness go on to deal

wilh the second issue of the adequacy of damages.
{ll) ARE DAMAGES AN ADEQUATE REMEDY FOR THE CLAIMANT?

"f damages ...would be an adequate remedy and the defendant would be in a
position to pay them, no interim injunction should normally be granted. however
strong the claimants case appeared to be at that slage” - American Cyanamid

[1975] AC 396 at 408 B-C

{73} it is settled law that an injunction should not be granted if damages would be an
adequate remedy for the Claimant and the Deferdant would be able to pay them in the context of
a banker customer relationship the courl in Prosperity Limited v Lioyds Bank Limited Times
Law Reports, April 27, 1923, at page 372 refused an application {or an injunction as it look the

view lhat to grant the injunction would have amounted lo specific performance of a conlract to

. provide personal services of a confidential nature. The court also took into censideration the fact

that an injunction would be a direclion lo the bank to constitute itself a borrower of the customer's
money. Furthermore. the court said that damages were an adequate remedy. The leamed

authors in Paget's Law of Banking 13" Edition makes the point that:

‘In modern banking. personal services have teen so far surerseded by
compulerization thal the first ground may no longer carry weight. But damages
remain as adequale a remedy as they ever were, and this ground of the decision
represents a substantial hurdle to a successful application for an injunction”.
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{74} As ‘ar as clams under the Fair Compelitron Act are concerned, Section 48 provides
thal damages are the unly remedy for breaches under the Acl. The only provisicn for an injunction
in the Fair Competiton Act is in Section 47 which gives the Commission ilsell investigatize powers

and provides that it can request the Court lo order an injunction against a person who fails lo

comply with the Commission's requirement lo stop anti-competitive behaviour.

e g Tae -

{79] Counsel ior the Claimant conlends. however, that il stands to suffer irreparable
damage to ils business and lo its repulation if the injunction is not extended. They claim thal there
is no equivalent d'arﬁage lo the Defendan! from continuing to operate the accounts. The Defendant
has, on the olher hard, slated thal its correspondent banking relationships, in particular with Bank
of I\Je);v;_York Mellon, are at stake :f it continues il's banking relationship with the Claimant in the
present circumstances. This loss it says would affect ifs ébili!y lo offer bénking services lo other
cuslorners including\rhe Clamant In my assessmenl, the risks faced by the Delendani from

continuirg to operale the Ciaimant's accounts without compliance with the regulatory quidefines,

s oo

clearly, cannol be compensated in damages.

[76] On the other hand, in my judgment, damages would be an adequale remedy for the
Claimant in this case. From the audited financia! statements provided the Defendant has assels of
more than $179 billion, and it cannot seriously be contended that it could not pay any damages
which may be awarded fo the Claimanl if it is successful at the trial.  With damages being the

remedy available it the Claimant is successful at trial and with there being no issue as to the

Cefendanl’s abilily lo pay such damages if the Clainant is successful al the trial, this application to

exlend the ex-parte injunclion of Pusey J entered on January 11, 2007, must fail on this issue



DISPOSITION
7N For al' the above reasons:

(a) The appication lo exlend the without nolice injunclions granted by the
Honourable Me. Justice Pusey in the Supreme Court on January 11, 2008, is

denied.
(b) There shall be cost to the Defendant, to be taxed. if not agreed.

{c) Certificate of Cost for two {2) Counsel
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