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JONES, J.

[1} In January 1720 in tt'e United Kingdom, the South Sea Company offered shares to

the pubilC at the modest price of £12800 The directors of [he company In an eflorl to whip up

mterest in the company's shares, pllb/ished claims of great success and far· fetched tales of South

Sea riches to entice investors. One such claim was thai it was a 'company for carrying out an

undertaking of great advanlage, but nobody to know what it is" By the end of June 1720, the

share price rose to £108000. As the events unfolded, it led 10 what is euphemistically called the

"Soul'1 Sea Bubble",

12} Unlike the South Sea Company, Olint Corp Limited (hereinaner called lhe Claimant)

prOVides customer services to Its ml~mbers as a private club. II IS Widely reported in the public

media to be involved in whatfs said to be the lucrative business of rorelgn currency trading, but flO

one knows ror sure It is also widely reported to be one or a group of "allernali\le Investment
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"
sc l1emes' currefllly E:rlgil~ecJ III a legal r:gh: (at he Jam<liccln Cour: uf Appeal; with tlie Fin",lIcial

Services Commission over w'le:her or not il offered 'securities" as a "prescribed financial
Jo't

jllslit~lion" and therefore should be regulated It is also widely reported in the public media 10 be

competing slJcc:nssrully with the Im;;)1 banking industry '(inclusive of Ih~'Defcfldant) for US$

investment funds. It is concerned about its apility to provide service for its cus!or\ieirs if National

Commercial Oank Jamaica Limited goes ahead with its threat to close its accounts,

(3) National Commercial Bank Jamaica Limited (hereinafter called the Defendant),

despite a Willingness to maintain a banking rela~ionship with the Claimant, is increasingly anxious

of Ihe Claimant's continued tardiness in providi'ng requested information in Order 10 comply with lis

obligations under the 'Know your Customer Gujdelinl~S· (KYC) and "Due Dihgenq:!' (00) provision5

under the "Bank of Jamaica Guidance Notes on the Detection and Prevention of Money

Laundering and Terrorist Financing Activities".

(4) Despite numerous allempts to ease the anxiety each side remai,ns apprehensive

one grumbling lhatlhe olher has failed to comply with request for information to satisfy (KYG) and

(DO) provisions of lhe Bank of Jamaica and the other Ihatlhere is a breach cf Ihe Banking, and the

Fair Compelition Acts. On November 14, 2007, lhe 1IIIusic slopped. and the dancing ceased, The

Defel'danl decided Ihal Ihe courtsll;p must corne 10 an end as all it received from Ihe Claimant ill

answer to its request for specific information was high hopes, fine words, but 'no results In a short

lersely worded leller, the Defendant gave as its reason the Claimants repealed failures 10 provide

audited financial statements and on what if says is a reassessment of its risk in doing business wilh

them
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(5) The Claim3nt r.crnplalns Ihat tne maxlI"',ahsl star:ce adO;Jled by lhe Defendant in

deciding Ie summarily close its clCCCUlltS will wreak havo\; with h bus:ness dnd the cons"3quenlial

damage caused cannot be adequalely compensated by way of damages. II obtained an interim

injunction to prevent the closing of its accounts and now ask Ihat this be exlended pellding Iha Irial

of this mailer. For the Defendant, however, the Claimant's defiance is a critical test of what it says

is its resolve to cOt:';Jly '/"Ih Ihe Balik of Jamalcas Guidance Noles. It has strenuously objected to

the application for the extension.

BACKGROUND FACTS

[6) Tfie ClairnClnl was Incurporated on Ocluber 14. 2005, under Ihe Jaws of JamCtlca with

its registered office at 30 Dominica Drive in the parish of St Andrew, with the prin:::lpal objecl belllg

10 provide customer service, The Defendant is a licensed and regulated commercial bark with

offices at 32 Trafalgar Road in Ihe' parish 01 SI Andrew

[7) The Claimant began its banking relahonship with Ihe Defendant in November 2005

by opening a local currency chequing accounl and a US$ savings account. The US$ savings

account was for the purpose of its customer service business to facilitate club member

encashments Belween 2005 and June 2007 the Claimanl had an average monlhly throughput

lal1gllly f,am US$5,OCO, 00000 to US$20,OOO.OOO.OO 1his 1I1furll1a!loli was provided 10 Ihe

Defendant In the Customer Ifl~On!1alion Form presented at the lime of opening of Ihe account In

addition, the Claimant indicated Ihal; its principal line of business was 'club member" care. Its

principal scurce of funds was from "club members; and that the purpose of Ihe account IS "to

facilitate paymenl to and reC9ive funds from 'club members' and meel Operat'onal E~penses·.
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[8J Tho Defailuanl wrofe 10 the Clauuanl 0,1 .~uYllst R. 2OOi. reQuesl,ng certaIn

documenls The Defe"danl says thaI this was nol Ihe first requesl and followed oral requests 1111'11

had been made before which had not been complied wilh. By 'eller daled Nove:nber 14, 2007, Ihe

Defendant wrote !o Ihe Claimant and advised illhal "'the Ba'1k has decided lhat il does nol wish to

continue 10 operale the accounts of Ihe Claimant "and its alfi/iates. The reason slaled by Ihe

Defendant Is lhe "1M combined effect of lhe Claimanl's failure to provide lhe documenls requested

and NCB's assessment of lhe risks and challenges involved with maintaining a banking

relationship with Ihe Claimant led to lhe decision to close the accounts·. The Defendant went on 10

indicate Ihal if would be closing accounls bearing numbers 1.'1-017-866, 171-011-647.174

,079-587 and 171 - 017 - ~66 on December 17, 2007 (unless the Claimant does so before) It

~Iso indicaled lh'i't il would stop accepting deposits on Ine account as at November 21, 2007
".;.' ., ,'.,. r ",' ,

19J By leller dated November 21. 2007, !ha Claimant responded 10 Ihe Defendant

saying Ihat il had complied with alllhe Defendant's requesls in order 10 satisfy Ihe Defendant's

AnIi·Money ~aundering Policy, Know Your Customer and other local and internationally acceptable
,', .\

c9ntrol, measures desjgJtel1l~ protect the inlegrity, of Ihe banking system II said that Ihe short

not:r:e to crose the banking accounts and establish new banking relationships would cause

disruptions and major inconvenience to its "club me!T!b€rs'. It indicated that it would use its best

efforts 10 establish al/ernative banking relationships in the shortest possible lime, however.

addiY?'Jal.t.i.n,le will be required to effect a smooth transition that being the case.. " requesled an

addilionatlhree months ending March 14 2008. to be allowed 10 operaIe the accounts.

(10J The Defendant respor-ded 10 this !eller through its Regionat Manager. Relail Banking

Christopher Denny in IeHer dated November 22 2007 He advised Ihat. the Claimant was wrong to
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Sllm./,~51 I~a' it hart complied enlirely with the Defendant's request in tre leller Christophm Uel1ny

said

'in allY event. you are no doubt aware thai the decision to terminate lhe banker·
customer relationship may be made by either the bank or the customer, without
lhe requirement for the terminating party to have to or articulate soecific reasons
Provision of all Ihe infolrmation to NCB does nol, therefore, !Jlace us under allY
duly to plOvide banklngl services or remam otherwise obligated to you (or any
other customer) Indefinit,ely. Instead we are entitled (as you are) 10 make our own
assessment of the 'iab.IWes. risks and benefits of continuing the rRlahonship and to
make a decision accordingly..

(11) The Derendant by virtue of that leller extended lhe lime to close lhe accounls 10

J'.Hluary 14. 2008. The ClaImant lherea/ler in leller dated November 23, 2007, requested iJn

extension or I;rne to March 14, 2008, a meeting wilh the Cerennanl. a'ld indicated Ihal il had a

difference of opinion on the bank'S right to terminate ;ts accounl without cause. The Claimant

offered 10 provide management accounts Ir1 lieu of audiled accounts untillhe laller were ready

(12) The Defendant responded In leller of November 29, 2007, and indicated Ihal il had

requested vanous i(emS in Its lelt19r of August 8, 2007, which were nol provIded. The doclIOler\s

requested were.

(1) The Audited FInancial Statements

(2) Leiter of Good SlanclIlg from Ihe Registrar of Companies

(3) Current Tax Compliance Certificate

[13J Ihe Defendant further ind\cated in that letter that it was not prepared to accept

Illanayernent al,;counls given the increased level of aell'lily in lhe Claimant's accounts II furl~er

adVised the Claimant lhat it wished to be fair and reasonable rcgmdlng lhe C!alfnant's request for



.~.

(,

urI ~xlunsil.!It 01 li";1:J but 1:131 rhe CI<1:,nanrs IHllfH dirt not provld'l sufficient reaSO:l 10 Jushfy an

UlIfunsiOlJ beyond lhe lime in:haJIy provided 10 dealing w;tI, Ihe Clallnanl's (Jli~gation of loss if Ihe

, .accounl wasdOSfid w;lhoultheexlensiqnrequesled the letlerconl/nlJed:
" . ....' ""-1 ", <;' ',;, i.' '.,

~,

·we are unable to appreciate whafdelaYsviould restlll from allernalive banking
artangerrentsatld hliw Ihese would resulfin ~ los,S ,.o}touofUSS1.000,00000 per

I • '. monlh. You would need 10'provid& us with (In explanal/on of alilhese slalernents
""~ '¥••:¢. and'" suffiCi!!nf dbClJrn~rir~;V"soPPdrf~ror Iflenf 'icr Ihar we 'Ci'llf"tor.sider your

request,·

(14) The Defendantthell refused 10 extend Ilhe lime beyond JanualY 14. 2008

[15} The Cla:mant r,esponded in leller dared December 19, 2007. providing Ihe

Defendant wi!" a currenl Tax Con~pliance Certificale, the leiter of Good Standing from the

Registrar 0' Companies and a compulalion Of foss if Ihe account is closed at Ihe lime fixed by the
,;',/:' '. :f..':' .... ~.::', ...j"': '

Defendant. The Defer.danl's response is dated De·cember 24. 2007. adVising Ihat it was not

prepared16 reconsider ils decision I~ close Ihe accounls on January 1,1, 2008, The Claimanl was

asked 10 open accounls at other banks,

[16} On January 11, 2008, the Claimant appl!ied for several ex-parle injunctions from this

ceurt which in essence soughI to prohibil Ihe Defendanl from closing its accounts, The ex-parte

Interim Orders for injunction were all granted by Pusey J inclusive of an Order for Specific

Disclosure ThaI panlcular order was sel aside ex parle by Pusey J. on January 17.2008 The

remaining orders were sel to lermintlle on January 25, 2008. and Ihe maUer fixed for inler parIes

hearing and ·'urlher Gonside/::Jlion- on January 24, 200B, Th~ rrtallm was sulJsequenl/y adjourned

to January 30, 20013. 10 deal wilh some preliminary applicalions a:'ld Ihen evenlually conSidered on

March 17. and 18,2008,
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ISSUES

(17) From lhese faCls, four issues arise They are

I) First. IS there a senous issue to be tried before the court?

II; Second, and if 50, are damages an adequate remedy for the Claimar.P

,") Third, If damages are not an adequate ren'edy for the Claimant. IS the Claimanl's

undertaking in damages adequate protection for the Defendanl?

IV) Fourth, a"d if damages are an inadequate remedy and the Claimant's undertaking in

damages is adequate proteclion for Ihe Defendant, whew does Ihe balance 01

convenience lie?

(1S) The clarily, coherence and depth of the submissions from Georgia Gibson·Henlin

and Maufice Manning (hereinafter called Counsel for the Claimant) and Michael ~yllcn QC and

Carlene Larmond (hereinafter called Counsel for the Defer.dant) prOVided great assistance to the

court in evaluating lhese issues Here they are

(I) IS THERE A SERIOUS ISSUE TO BE TRIED?

lhe court no doubt must be satisfied thaLlhere is a serrous Queslion 10 be
tfled, "American Cyanamid (1975J AC 396 at 406G • 407G

[19) The American Cyanamid guidelines apply 10 prohibitory injunclio'1s, not 10

rnanda~o(y ones, I accept Counsel for the Defendant's subr'1issions thatlhe injunc:lions in Ihis case

me roo! merely prchibilory. but also mandatory, They essentialiy force the Defendanllo continue to

offer banking services 10 Ihe Claimant during the period of lhe injunction The DefeFldant has to

accept the Claimant's deposits. ~onour ils cheques and to prOVide support for "all other
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t,a'lsat'!ICIlS 'III"rh \'Iould be exercised by the CI"limant during the normill course of operating

these bank accounts'

(201 II is nol sufncieril for the Claimant 10 prove thai there is a seriOIlS quesllon to be

Iried; Ihe case musl be unusually strong and clear. lin Shepherd Homes If Sandham [19701 3 All

ER 406 the Claimant a;>pried for an inler/oculory mandatory injundion. and sought 10 rety on

aut/l0flfi9S thaI deal! with interlocutory injunctions generally Megarry J said at page 412

", on motion. as conl~asled with Ihe Iriar Ihe! ccurl is far ",ore reluctanlto granl a
ma~dator'l injunclion than il would be to granl a comparable prohibilory injunction
In a normal case Ihe coud must. inlel alia, feel a high degree of assurance thaI at
the tn,a' il will.?ppear IQat the injuncllO(l waS, righl/y granted: and this is a higher
standard Ihan is required for a orohibitory injunction",

[21} Megarry J applied ~is own decision a few days lalerinLondonBorough of

Hounslow v Twickenham Garden Developments Ltd [197013 All ER 326

/22J 1'1 Ihal case. Ihe injunclion was sought in prohibitorl or negaliv!'! terms. which if

granled would be mandatory in effect. alleast in part He said at page 355:

"the injunction sought on Ihis mofion. if not mandatory, al least has a mandalory
element III it "the conlracter is.reslrained from 'enlering. remaining or olherwise
Irespassing' on the sileo then al/hough'the injunction is prohIbitory in ils language.
il is al leas! in part mandatory in its substance and effecLThis aspecl was not
discussed in argument but it seems 10 be of some importance. in lhat on molion a
far stronger case m~sl be n,ade for a mandatory order Ihan for a prohIbitory order.
". It so happens !hal a few days ago , gaYe~ judgment on a motion (Shepherd
Homes lid v Sandham) in which, I had to consider the principles applicable 10
inlerlocutory applications for mandatory injuncl'ions. For Ihe reasons slated in Ihat
judgment, I think Ihal before gran ling a mandatory injunc!iOIl on llIolion the courl
musl feel a high degree of assurance thaI at ll,e I(al a similar injunction would
probably be granled"
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(23) Megar"l Js decision In Shepher:j was aporoved and fol'owed by Ihe English Court

Of Appeal in Locabail IntermIt/anal Finance Ltd v Agroexport and othel' (The Sea Hawk)

[1986J 1 All ER 901. Mushll LI Citing the abovementioned passage said at page 906

'/I was pointed Oul in argument that the Judgment of Megarry J antedates the
comprehensille review of the law as to injunctions given by the House of Lords in
American Cyanamid Co v E!hicon Ltd. but to my mind at least. the statement of
principie by Megarry J in relation to the very special case of the mandatory
injunction is not affected by what the: t!ouse of Lords said in the Cyanamid case"

[24J Hortman J took the view in Films Rover International Ltd v Cannon Film Sales

Ltd [1987] 1 WLR 670 that the "high degree of assurance test" does not have to be satisfied In all

cases of interim mandatory injunctions, Later in Nottingham Building Society v Eurodyanmics

SYstems pIc (1993) FSR at page 468 ChadWick J seemed 10 reconcile bo~11 viewpoints In the

follOWing passage

"Firstly, Ihis being an interiocutOly malter, lhe ove'riding cortsiderafion in which
course is likely 10 involvle the least risk of injustice if itlurns oullo be 'wrang' in the
sense described by Hoffman J. Secondly. in considering whether 10 gIant a
mandatory injunction thl~ court must keep in mind Ihal an order which requires a
party to take some posl!iive step at an interlocutory slage wi!l carry a greater risk of
Injustice if it turns out to have been wrongly made than on order which merely
prohibits action thus prEiserving the status quo, Thirdly, it is legi~imale, where a
mandatory injunction IS soughl to consider whether the court does feel a high
degree of assurance that Ihe claimant will be able to estabilsh his fight at a Irial.
This is because the greater the degree of assurance the Claimant will ultimately
estaQlish hiS fight. the le!ss w:1l be Ihe risk of injustice if the injunction is granted.
8ul finally even when thel ccurt is unable to feel any high degree of assurance that
the Clamanl will establish his right there may still be circumstances in which it is
appropriate to grant a mandatory injunction at an interlocutory slage Those
circumstances will exisl where the risk of injustice if this injunction IS refused
sufficiently oUI\~eign the fisk of Injustice if it is granled"

[25} The l/ K Court of Appeal agreed with ChadWick J In Zocko" Group Limited v

Mercury Communication Ltd [1998J FSR 354 stating that Ihose observations should be 'all lhe

cHalion necessary on Ihls mailer 111 futiJre',
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a) Breach of Contract and of the Banking Act
1, , • It _. ,~ " . , ~ 1" , ,

[261 Counsel ~or tho Claimanl conlend~i that new s~alUlory duties were placed on

con~mercial banks under the Banking ~ct by ,an amendment 10 Section 4 (3) (e).

"4 (1) Ever,! application for a licence to carry on banking business shall be made
10 the Minister in such form and maMer and shaH contain such particulars as may
be, prescribed. and the Minister may. in, his.. discrelion. grant or refuss such
application,

l

(3) A licence shall nol be granted 10 any company to carry on banking business in
Jamaica unless (he Bank of Jamaica makos a recommendation to the Minister
staling lhat every person who is a direclor of the company or who IS to perform

,'.; corporate manageinenrfullclions in lhe company or who is a shareholder holding
(whether ir his own r;ght or when counled willl any holding of a connected person)
20% or more of th~ vOling shares oflheicompany:iS' a fih3r1d'proper'perSon for
Ihat purpose. Ihat is 10 say. he is a person-

(a)..

(b)...

(e) WllO. in Ihe opin~on of the Bank of JamaicdI. is a person of sound probily is able
to exercise compelen::e. diligence and sound judgmenl in fulfilling hiS
responslbililies in relalion ,10 the bank a'ld whose relationship wilh the bank will not
threalen the interests 01 depositors.,,·

[27} This provision they argue was ;pserted after Ihe collapse of lhe financial sector in

(he 1.990·s in order 10 safeguard the interest of deposilors and the financial seclor in Jamaica
.,

They argue Ihal these provisions modify the normal conlraclual relalionship between banker and

customer

[28} On this basis Counsel for the Claimant argues Ihal the Defendant as a bank has a

duly to aci in Ihe besl interest of il as a depositor and to avoid from engaging in unso:.!n::! andier

unsafe banking praclices They also say Ihat the bank has a fiduciary duly 10 them as a d~posilor.

In support 01 this arqument. Counsel for Ihe Claimant ciles the 'Standards of Sound Business
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P'acli:..es - GUirlelines to Fit and Proper Assessments - Section r,- set oul by Ihe Bank of

JamaIca, whicn slates:

'By definillon 'lit and proper" test is the slat~tory basIs for evaluating the probity,
e.•perUse base, compl~lence, diligence and sound Judgmenl of board member.
management and major shareholders to elrecti"ely discharge their fiduciary
responsibilIty"

(29) Up to rcccnl'y the courts have reaffirmed fhe position Ihal 'on Ihe face of it Ihe

relalionshp of a bank and ils customer is nol a fiduciary relalionship· See Governor and

Company of the Bank of Scotland v A Limited (2001) EWCA Civ 52.

(30] In our own jurisdiclron in FIS v Negri!, Negril Holdings and Negri/Investments

Limited (2004} 65 WIR 227 (an appeal from Jamaica) lord Walker speaking on be1lalf of Ihe

Board said

",Ihe authorities show Ihal lhe rela!;onship between a banker and hiS cus,orner,
although not normally a fiduciary relalionship. may exceptionally become one
(although equitable relief IS avaIlable only if the relatronship is shown Ie have been
abused see the judg,mmt of the Board in National Commercial Bank (Jamaica)
ltd v Hew 12003} UKPC 51), But the most imporlant elemenl in the judge's finding
of a special relationship was Mr Crawford's assurance 10 Mr Sinclair. given in or
around April 1987, that he (Mr Crawford) wouid do ailihal Mr Brngharn had done
in the past".

[311 I agree wilh Counsel for Ihe Defelldant thaI there is nOlhinu in Ihe lads of Ihis caSll

',.hlch cculd have given rise to some ·special relationship' ard creale a fiduciary relationship. In

my judyment, Section 4(3) (c) of lhe BankIng Act is concerned with Ihe suitability of board

members, management and major shareholders of a bank to discharge Iheir responsibility 10

depositors as a whole It does not create a flduclar,/ relationshIp between Ihe bank and ,Is

cuslo!ners. nor does it creclfe fiduciary obligulions
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132} II ;s also r.ollltmdm! by Coun::;el for lhe Claima,lthrll rl c;lip'llalion of the Defendant's

license or "'e regulafOly framework under which il operates il is required nol to behave in an

oppressive and/or deceitful manner towards lis, dp.positors They say Ihat the DAfendanl is in
. ~

breach of Ihis provision by seek'ing 10 close Ihe CICIlimanes accounls wilhout a proper reason.

(331' . The relalionship- between a bankl;,r and ils customer, although contractual. is

,.. .... ,:- ...-t"". :": ,'''' "-, _ ' <

unusual in irs lerms. Iris essent!ally a relationship of borrower andcredilor. The bank has a right

10 use the money deposited by Ihe cuslorher for it's o';,,~ purposes on its undertaking to repay an

amount equal to Ihal paid iJl wilh or wilhO:J1 intcrest either on call or at a fixed lime
.-~- - - : ~: - - "","" "

[34f;' The learned authors oJ Pagel',. LaM' of Banking 1Jlh Edi!ion at page 153 make it

clear that an ordinary (as opposed 10 fixed period or other contract with special conditions) banker

andcustcmer contract ca~ be lermina.ted by the cListomer .at any lime and by the bank on gil/illg

reasonable notice. Inlhi~ ~ase, the Def~ndanl gavl~ noti~e on November 14, 2007, of its intention

10 close Ihe Claimant's ba')k accounts 61] December 17, 2007 The Claimant complained that the
~' .

, I

pefiod of notic~ was much 100 short and would cause severe dislocations in its business. The

Claimant suggested March 14, 2008. as a more cc:nvenient date to make arrangements for the

clOsure of its accounts. The Defenda"t respo'lded blf giving an additional month. up to January 14,

2008, for lhe Claimant to close ils account.

(35) Counsel for lhe Claimant contends that the Defendant's motive for closing rls

accounts is based on ill·will. is unlawlul, capricious, oppressive, arbitrary, intimidatory and anti-

compolttive COUllSel for the Claimant supports this conlention by the public statemenls made by

the Defpnd8nls C'1airman. f.lirhaflllee-Chin. and Christopher Williams. Managtng Director of NCB

Capital Markets. one of Ihe Defendant's sllhsidiary companies Ihat lhe Claimant competes with
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Iher!~ awJ lIs prese'lt:"e musl not be I~llerated They also conlend Ihallhe Defendanl acled togeth()f

with olher financial inslitulions lhat had already closed the Claimant's accounis nese instltuliol1s

(on the Claimant's case) are First Caribbean Interr.ational Bank, RBTT and First Global Bank.

(36) II is tru9lhal mollve is ollen difficult 10 make out. Acts lI'Iat may appear righteous fall

apar! wilen subjecled to rigorous analysis However, there are two points to be made in relation 10

mollve. First, there is no affidavit evidence 10 support an allegalion 01 improper motive on Ihe part

of the Defendant. Counsel for the Claimarl contends that lhe Defendant became increasingly

apprehellsl'.e about competition from the ClailT'ant in its Investment side of the business. This IS a

cunous claim as the Claimant has not admitted 10 compeling with the Defendanl in the securities or

banking business. The main contention 01 the Claimant is that it is a private member's club

Involved in cus;omer service and is not engaged in t~ading securilies Second. III-motive on the

parI of the Defendant • where the act complained of is not a cause of action in law • is not a

relevanl consideration in granting an injunclion. So then. a Defendant cannot be prevented from

doing an intrinsically lawful acl simply because he acled deliberately and maliciously to the

disadvantage of lhe Claima~ll. See. Mayor of Bradford v Edward Pickles (1895) AC 587.

(37) In any event. the Defendallt gave three reasons for dosing the Claimant's account.

They say thai these reasons are credible, rational and commercially reasonable. Firstly. the

Defendant had serious concerns about the considerable increase in activity on the Claimant's

accounts The Claimant opened two accounts in 2005 (17·4079587 and 17.1011647). When

opening those accounts the Claimant indicaled on Ihe Customer Information Forms that Ihe

anl'ClpClled monlhly lurnover would be USSS million tv US$10 mi:lion and J$S million 10 J$20

mIllion, respectively. The highest turnover (or lotal credits) look place In March 2006. when it was

just over US$5 million. Next hlgh,esl was February 2006. when It was about US$4.5 million. From
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the doculllellt,uf evitlence st/pp'jeu by lhe Defeqdant Ihe throughput on the accounts t/:Jclualed.

and in rac!. declined during Ihe first 6 months of 2007 In June 2007 Ihe Claimant opened a Ihird

account (17·1a17866). On the Customer Information Form for thaI account, rne Claiman: indicafed

an anticipated monthly turnover of US$30' million.

f3aJ The Defendant's records show that from June 2007. onwards there was an

unexpected and substanlial increase in turnover from the Claimant's new account. The turnover in

J~Jne was almos' USS24 million, July US$30 million and in October it had reached US$47 million.

(39) The trend lhe Defendant says was similar with Ihe bank balances. Al the end of

February 2:J06, the hIghest figure was approximalelly US$9 million. !n generall~e balances never

exceeded US$14 million (or J$100 million). In ,June 2007, however, the balance jumped to

approxirl'alely US$17 miliion tllen to more than USMO million in July and August. Counsel for lhe

Defendanl cO'1tends Ihat fhis WfiS a massive, unexplained increase in activlly on the Claimant's

accounts. They argue thaI on these facts Ihe Defendant's concerns were justified

(40J T~e second reason the Defendant gives is that there were a very large number or

Iransactions on the Claimant's accounts which not only required a great deal of staff time. but also

consideral::le supervisory and managerial time and eUort .

(41J The third reason given is that maintaining a banking relationship with the Claimant

puIs at significant risk. the Defendants relationships with correspondent banks overseas. There

are communications from onE' of Ihose banks expressly advising the Defendant that Ihey would nol

precess transactions inVolving Ihe C:aimanl and specifying their concern in rela/ion to the Claimant.

The Defendanl also points :0 the 'act thatlhe Inlerrlalionat Monetary rund has expressed concerns
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ab::1J1 'allerna:iie IMeslrne." scl1P'Il1t?S· sllch as the Claimant's operalions ar1d 10 the rulillg 01 the

SlJprl~me Court thallhe Claimant IS acting in breach of the Securities Act.

[42} Counsel for Ihe Claimant contends that there was no basis for lhe Defendant 10 have

required the Claimant to produce the documents referred to in its lelter dated August 8. 2007 In

fac!. Counsel for the Claimant goes so far as to suggest that Ihe Defendant has acted dishonestly

by claiming that tners is'a regulatory requirement that a custome~ s~ch as the Claimant provide

these documents when there is no such requirement.

(43) One of lhe req~ests of Ihe Defendant was thatlhe ClalrTIant provide audited financial

statements T,e Claimant respcnded to this requesl in Ietier dated December 19, 2007, saying

'we are in the process of appointing an audil firm of in:ernational repule 10 conduct ard

Inde~le"denl review of our books of account". The Claimant has admitted that it did not provide

audited rinanClal statements as requested by Ihe Defendant, and from the evidence presented, has

nol done so almos! six months after Ihe first wrilten request.

[44) The Defendant is licensed under the Banking Act 10 operate a commercial bank, and

that Act pro'Jides tl1at the Bank oil Jamaica is responsible for the supervision of banks The Bank of

Jamaica has issued Guidance Notes 10 commercial banks for the detection and prevention of

money :aundering and terrorist financing aclivities. In Ihe introduclion 10 the Guidance Netes, the

Bank of Jamaica states that:

"failure 10 comply with these Notes could expose the Financial Institution to
p'osecution under the Money Laundering A::t or RegUlations, or 10 prosecution
uncler the Terrorism Prevention Act as we!! as to regulatory action by (he Bank of
Jamaica... in the bank's yiew a court would have regard to these Guidance Notes
to delermine lI'e appropriateness of the MIL and Cr=r measures adopted by the
financial inshtulion. 1he Morney General's ChClmbers has also issl)ed an opinion
on the import and effect of this clause which confirms that [regulation 3(3) of the
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;\luney lallnd~J,illg Regula:ilJils 19981 ,mll~cs compliance wllh thesp. Guidilllce
Noles compulsory',

(45) Finallv, the 8an~ of jamaica slales in the GJidance Noles thai i~ "will also consider

an instlltrlion's ., non·adherence 10 these Guidance Noles 10 constitute unsafe or unsound

;Jraclices for Ihe purposes 01 section 25(1) of Ihe 8anking and Financial Inslitutions Acls ..

(46J The GUlcance Notes expressly require banks 10 "ensure Ihat lhey oblain" audited

financial sla!ements of companies which have been incorporated for more Ihan 18 monlhs The

Claimant was incorporated on October 13, 2005. and as al the dale of the Defendart's "'/Iillen

requests for documenls (August 8, 2007) had been incorporaled for more (han 18 months. Nole

50(e) of lhe Guidance Noles therefore nol only allowed. bul required, lhal the Defendanl obtai"

audited financial statemenls from the Claimant.

[47J Note 45 of the Guidance Notes provides that "a'lY business relallonship Ihat has

already cummenced should be legally terminated (unless otherwise advised by law en/urcement

authorilies) if lhe customer fails 10 orovide requesled follow up informatiun or if any olher

verificalion problems arise which call1lot be resclvcd'

[48J However churlish Ihe Claimant may feel about the Oefellda11's reliance upon lhe

'Know your CuslorTIer Guidelines· (KYC) and "Due Diligence" (DO) provisions under Ihe "Sank of

Jamaica Guidance Noles on the Detection and Prevenlion of Money laundering and Terrorist

Financing Activities" Ihe right of a bank to decide who to do business wilh cannol be !;eriousfy

chalfenged. A bank's know!edge of its customers and Ihe source of funds placed on deposit With it.

is after all. an importanl slep towards transparency and affect its ability to eslablish compliance

under lhe Proceeds of Crime AcI 2007 This has become an Importani requirement ill what tws

become the hazardous business of banking, In my JUdgment. the Defendant by laking sleps to
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terminate I"e Claimant's accounl'! either as a //laller of GOllhdd llr as required by l'le "Know y:>ur
.:

Custome. Guidelines· (KYC) a'ld "Due olliger.ce" (DO) prov:sions, referred to above, acted lawful~1

and within the lerms or t~e balnic.er cuslomer relalionship and cannot be in breach of 115 conlracl

,.,.,illl,the cus~omeJ or of Ihe Banking Act As there is it complete !ack of useful disclosure by Ihe

Claimanl as required. there is no serious issue to be Iried, nor is there any assurance whalsoever,

thaI the Claimant can succeed .:11 a Irial on Ihis issue.

b) Breach of the Fair Competition Act

(49] Counsel for the Claimanl put forward the position thatlhe Defendant has breached a

number of provisions of the Fai,. Competition Act. The first assertion i5 Ihat the Defendant by itself

or logether wilh other commercilal banks occupies a dominant position of econCI1!C strength in tt:e

provision of banking services in Jamaica as defined by Sect:oil19 of !he Fair Competilion Act On

Ihis baSlS Counsel for the Claimant contends Ihalthe Defendant has abused (his dominant position

in breach of Section 20 of the Fair Competition Act by refusing to supply the Claimant with banking

services. Now lhen. what is a posihQn 01 dominance? Seclion 19 of the Fair Compelition Act

provides Ihal:

'For the purposes of this Act an enterprise holds a dominant posllion in a markel if
by itself or togelher with an interconnected company, it occupies such a position of
economic strenglh as will enable il to opera!e in the market without effective
conslraints from ils competitors or polential competitors.·

(501 Who is an interconnected company? Seclion 2 of the Fair Competition Act prOVides

thaI.

(a) 'any two companies are to be treated as interconnected companies if
one of them lis a company of which the other is a subsidiary or if both
of them are subsidiaries of the same company:



I.

18

ib) a group of tnlercorwecled comparies shall ~e healed as a single
enlerprise...

151J Counsellor Ihe Claimanl makeslhe case !halthe Defendant 'by ilself or logelher

wilh Ihe olher commercial banks herein named which had closed ils accounts· was in a position of

dominance. Firsl. Ihere is no evidence thai the Delendant and Ihe other banks named by the

Claimant are inl~Hcol~nected The audited financial statemenl of Ihe Defendant provided fa lhe

courl has in poi'll cf facl rubbished such a claim. Second.lhere is no evidence Ihallhe Defendant

"cccu;>;es such a position of economic strength as will enable II 10 opera/e wilhoul effective

constraints from its competilors or potenlial compl~litors·. There is. however. evidence I~at there

are five olher commercial banks operaling ill Jamaica and they compete for business. There is

also evidence Ihatthe DefendanllS Ihe ser.ondlargr8st bank with assels of belween 34% Ie 37% of

(alai deposits and 30% 10 34% of tclal/oans. The ilargest bank and competi/or 10 (he Defendant is

the Bank of Nova Scotia wilh over 40% of total deposits and loans. In my judgment there can be

no sf!rious issue that the Defendant firstiy. occupies 'such a posHion of economic s(reng~h as will

enable H10 operate without effective constraints from i1scompelitors· in lhe market under the Fair

Tradi'1g Act: and secondly, was abusing it in rela!ion to the Claimant

{52J The second assertion rT1ade on behalf of the Claimant under the Fair Competition

Act is that the Defendant together with other commercial banks are colluding against It 10 limit rhe

supply of banking selvices in breach of Section 35 (1) of the Fair Ccmpetition Act Sec lion 35 (1)

provides as follows'

"(1) No person shall conspire. combine. agree or arrange with analhel pcrsOlllo -

(a) rimil unduly Ill!'! rac:i"!ies for transporting produci"9. manufacturing. storing or
dealing in any goods or supplying any servic!e:
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(b) prever'll limit or leS91:111 unrluly. the 'Tlanufacture or production of any goods or
10 enllance unreasonably Ihe price thereof;

(e) 'essen unduly. competitlOfl In the production. manufacture. purchase. barler.
sale supply, rental or tr,ansportation of any goods or in the price of insurance on
persons or property:

(d) otherwise restrain or injure competition unduly·

[53J They argue that the Defendant and olher commercial banks have laken Ihe position

that the Claimant is 'n the busi"etss of giving investment advice. dealing in securities and involved

in a speculative investmenl and fore:gn currency trading scheme On Ihis basis Counsel for the

Claimant argue Ihat the Defendant and the other commercial banks have formed the view that the

Clairrant is a competitor or inlends to enter the market lor investment producls The evidence put

lorward to supporlthis :ontention of CCIlU510" is firslly, that RBTT and Firs! Caribbean have closed

the Claimant's ~ccounts and First Global Bank has closed David Smith's account. Secondly. lhe

Defendant now threate!'s to close the Claimant's account and to refuse it commercial banking

services.

[54} Collusion may he either tacit or direc!. Robert Whish in his book Competition Law

4"" Edition al page 462. deals with Ihe quest;on or tacit collusion in this way:

"There is lillie doubt that there are markets in whIch il is possible for economic
ooerators to co-ordina.te. lheir. b_e~~~iQur wilhout entering inlo an agreement or
bei"g .par~ to concelled practice .. such behaviour will be to lheir own self
advantage and to t~e disadvantage of customers and ultimately to consumers.
This is otlen described by economists as 'tacit collusion': enjoying the benefits or a
particular market structure without aclually entering into an agreement to do so:

[55} The only evidence presented by lhe Claimant 10 support the claim of collusion by Ihe

ftve banks is the letter dated March 8. 2006, showing that RBTT closed its account on IIlat date

The Cefendanl opened a new account for the Claimant in June 2007. There are two sigr.i~cant bits

of evidence whi:;h negate Counsellor lhe Claimant's contenlion of collusion First. this closure by
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RBTT 's rnore than ore year before the leUer from the Jefendant threatl:llling closure 01 the

Claimant's acr.ounls Secol!uly. the Defendant allowed the Clairrlarl 10 open a new account in

June 2007. 80th these facts are inconsistent with Counsel lor (he Claimant's argument of

col'usion.

(56J In any evellt. the olher parties 10 the collusion are not a party to :h,S action. Any

fil'ding by the court on this matter would be bound to ~ave adverse elteels on the other

conspirators. II would be d:fficullto make a finding on this Issue as Ihe Claimanl requests without

giving them an opportunity to be heard. For lhese r,easons, there is. in my jUdgment. no serious

issue [0 ue tried under Ihishead.
t.' .••..:' •.: ..•... .,.' "

[57J Counsel for Ihe Claimal1t has also contended that the Defendant breached Section

34 (1) (b) of the Fair Competition Act. Section 34 (1) (b) provides as follows:

"( 1) A persor. who is engaged in the business of producing or supplying goods or
, supplying services shall not, directly or indirectly -

(a)...

(b) refuse 10 supply goods or services !o or olherwise discriminate against any
other person engaged in business":

(581 It is clear that 34 (!) (b) makes it an offence for a person who is engaged in the

business of ... supplying services to directly or indirectly refuse to supply that service 10 or

otherWise discriminate against any person engaged in business. The Claimanl is engaged in

business and Counsel for the Claimant ccnlends that it is illegal for the Defendant to refuse 10

supply the Claimant with banking services. They argUE! that nolwithstanding common law nolions

of 'freedom 10 contract' the Claimant's right to protection under this section is a statutory right

conferred by the Fair Compelition Act
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[59) I accept Cou1sel fe' the Defendant's subrrissb., that tl1p. words "or otherwise

discrirninate", in 11e section suggest that for t'le ~efusal 10 be objectionable, it must be

discrimhatory and not based on some legitimate Ct.lmmercial concern or reason. This view is

sUPi'orted by Richard Whish in Competition law where he says:

"Refusal 10 supply is a difficult and conlroversiallopic in compelition law, First. as
a general pr0posilion most legal systems in countries with a market economy
adopt the view .that firms should be allowed to" contract With whomsoever they
Wish; compulsory dealing is not a normal Part of the law of contrad, Secondly,
irrespective of whether the law should sometimes require that a dominant firm
should be required 10 supply. there are many possible objective justifications for a
refusal to do so: for example that a customer is a bad debtor, that there is a
5hortage of stock5 or that production has been dIsrupted",

[60J In the Bond Law I?eview an arlicle entitled "Refusals to Supply under Section 46 of

the Trade Practices Act: Misuse of Market Power or legitimate Business Conduct?" a review of

court decisions relating to alleged breaches of similar provisions in various jurisdictions, was

conducted. The author concluded thaI a common thread runs througtr all the authorities "a refusal

to supply will be excused by the courts prOVided there is some legitiPlate business explanation for

it",

[61) II' my jUdgment the reasons given by the Defendant for the closing of Iha Claimant's

accounts constitutes valid business reasons for doing so, Accordi'1gly, Ihere is no seriOllS Queslion

10 be tried on this issue nor does the court "feel a high degree of assurance that the Claiman~ will

be able to establish his right i.I1 a lnal"
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c) Breach of Tort: Intimidation, Inducing a Breach of Contract and Causing Loss or .
Damage by Unlawful Means

[52} Counsel for Ihe Claimant contends lilla! the Defendant's conducl in 1I11eatening the

closure of its accounts constitutes the TOfl Qf Intimidaton, Inducement for ilto Breach its Contrar.ls

with CIJ5tomcrs and Causing Loss by Unlawful Mecllls

{63~ . The learned author of Streel on Tort~112th ~dition at page-376 says thaI:

"Inlimidatiol! is t:Olnmilled whenever an IJn/awful Ihreat is successfully used
deliberately in order to cause"ano!her to do 5,omething they would nol otherwise do
or to cause them to refrain from doing something thatlhey would olherwise do with
the resull (in either case) that harm is caused either to lhe subject of lhe threat or
to a third pally. The requirement that lhe threat must.be coercive in one of these
ways i5 well established"

[54} In Roohes v Barnard the court recognized lhat there can be two party intimidation

i e intimidation of the 'plaintiff himselr or three party intimidation ie. "intimidation of other persons

to the injury of the plainllfr. Street on Torts at page 377 again makes the poi"t t~al:

"while threats of breach of contract wli' suffiCE! to supply the requisite unlawfulness
in cases of three party intimidation (where X threatens 10 break his contract with Y
lhereby causing loss 10 Z in respect of which Z can sue) such threats will give "se
only to contractual remedies in respect to 1'110 party intimidation (where the
threatened breach is of Ihe defendant's conlract with the claimant)"

[55} In this case, Counsel for lhe Claimant contends that the Defendar! threatened 10

close ;fs acccunts at Ihe Defendant's branches first by December 17, 2007 and then by January

14,2008, if the Claimant failed 10 do so voluntarily. This is clearly a claim for two party intimidation

where (he remedies are contractual. The Claimant is reqUIred to show fhat the Defendant

committed an "actionable wrong' to coerce it by way of a t/treal of some illegal act 10 terminale its

account w/lereby it suffered loss

:.
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166) Pie r~aso'1 Jivp.n 0'1 'he Oefen(j;mlln gi,/j'19 nolir.e fe lermlOale Ih9 Cla,m::mls bank

zccounts was lhul it roquired audiled finar:cial slalements from !hc Claimant. which were 1I0t

forthcoming and. ~hat these documenls were required in order 10 comply with its obligations under

the "Know your Customer Guidelines· (KYC) and "Due Diligence· (DO) provisions under the "Bank

of Jamaica Guidancp. Notes on Ihe Deleclicn and Prevenlion of Money Laundering and Terrorist

Financing Activities· In my view there is no unlawful acl on the part of the Defendant First. il is

all implied term of the banker customer cer-tracl that lhe Defendant is entitled 10 give reasonable

nallce 10 terminate an ordinary bank account. Second. the Defendant is obligated under the Bank

of Ja!;lair.a Guidance n::Jtes to lerminalp. IhA relalionship for the Claimant's failure to supply lhe

audiled financial statemenls requ€'sted. The~e is no serious issue 10 be t(ed on !his question

(67) As far as Ihe lorrofinducing a breach of contracts is concerned. the tort is

established where the Defendant knowingly induces a Ihird party to break ris contract with the

Claimant with the resull lilat the Claimant surfers loss and damage. Whew there is direct

inducement it is not necessary to prove thai the Defendant used uniawful means. In indirect

inducement cases the lort is commilled when lhe Claimanl does it by unlawful means i.e. Ihe

intentional bringing about of a bmach by irdirect methods involving wrongdoing. There are a

number of points 10 nole on this lorl. First, if the breach or contracl IS neither an end in itself or a

means 10 an end, bul just a roresee'able consequence then it is not intended. Second, il is obvious

that or.e cannol be made liable for inducing a breach of conlract unless Ihere has been an actual

breach. There caorel be secondary liability wilhout provlllg prirn3ry liabilily.

{68] In th,s case, Counsell for the Claimanl contends thaI the Defendant bas lJnlawfulit

interfered with the Claimant's contractual obligations to facilitate payments to its ·club members".

There is no evidAnce Ihat Ihe actions of the Defendanl ha'ie caused the Claimant 10 breach lis
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ccntracts wt!h Its membq·s ;n facl. the Ihrd illrfida"it cl Gilbert Smith made an amhiguclJ!;

statement that "the Crainart does not have club members' There is also no evidence that the

"members' suffered damage or loss as a result of the threatened closure of t/1e accounts. There is

no serious issue to be !ried under this head

[69) The tert of Causing Loss by Unlawful Means is actionable where lhe Defendant

intentionally causes the Claimanlloss or damage by employing some unlawful means or method.

As Lord Hoffman put it In O.B.G Limited and Others v Allan and olllers (2007) UKHL 21 at

paras 47 and 51

"The essence of Ihe tori therefore appears 10 be wrongful interference with the
actions of a third party in which Ihe claimant has an economi:: interest and an
intenlion thereby to cause loss to the Claimant". ."unlawful means therefore
consists of acts inlended to cause loss 10 Ihe Claimant by interfering with the
freedon" of a Ihird party in a way which is unlawful as againstlhat third parfy and
w/1;ch is intended to cause loss to the Claimant

(70] It is clear that causing foss by unlawful means is actionable only against a third party

and only where that party has suffered loss. In this case there is no allegation by the Ciaimart that

the Defendant caused loss by interfering with or inducing any third party to act to the detriment of

the Claimant. There is no serious issue to be delEifmined here nor does the court "feel a high

degree of assurance thaI the Claimant will be able to lestablish his right al a tria'"

(71] Finally. in my judgment. the ris~ of ifljust1ce 10 lhe Claimant if Ihis injunction granted

on January 11. 2008, is not extended does not effectively offset the risk of injustice to Ihe

Defendant if it is extended unlll lhe trial 01 this maHer. The risk of injuslice to the Defendant is

grealer than to the Claimant if the injunction is extended as 10 keep the accounts open is to invite

non-compliance with the Know your Customer Guidelines· (KYC) and "Due Diligence" (00)

prov;sions under the "Bank 01 Jamaica Guidance NotE~S 011 Ihe Detection and Prevention of Money
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laUl'':!ering 3nd Terrorist ~in~'1r:ir!J Activt'9s" On the Claimant's pM. it is easy 10 avoid injuslir.e

r.omply with the reqlJas~,

[721 In the ev~ml that Iam wrong in the conclusion that Ihave come to; that there are no

serious iss:Jes to be tried: there is not a high degree of assurance that the Claimant will be

succes,;ful on a trial; a1d. tha: there is a greater risk of injustice to the Defendant than to t~e

Claimant jf the injunction were to be extended until the trial. I will for completeness go on to deal

with Ihe second issue of the adequacy of damages.

(II) ARE DAMAGES AN ADEQUATE REMEDY FOR THE CLAIMANT?

'If damages ,..would be an adequate remedy and the defendant would be in a
position to pay them, no interim injunction should normally be granted. however
strong the claimants caSE~ appeared to be at that slage" • American Cyanamid
[19751 AC 396 at 408 S·C:

[73] It is sellled law that an injunction should not be granled if damages would be an

adequate remedy for the Claimant and the Deferdant would be able 10 pay them in the context of

a banker customer relationsh:p the court in Prosperity Limited v Lloyds Bank Limited Times

law Reports. April 27, 1923. at page 372 refused an application for an injunction as it look the

view Ihat to grant the injunction would have amounted 10 specific performance of a t:ontract to

provide personal services of a confidential natu~e, The court also look into consideration the fact

thai an injunction would be a direcl:lon to the bank to constitute itself a borrower of lhe customer's

money. Furthermore. the court said thaI damages were an adequate remedy. The learned

authors In Paget's Law of BankinQI13th Edition makes Ihe point that:

'In modern banking, personal seNices have been so far siJ~erseded by
computerization that the first gro~nd may no longer carry weigh\. But damages
remain as adequale a remedy as they ever were, and this ground of the decision
represents asubstantial hurdle to a successful application for an injunction",
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[74J As 'a: as claims under the ralr Co-npetillon Act aro concerned. Sec!lon 48 provides

Ihal damages are the only remedy for breaches under the Acl, The only provisicn for U'l injunction

in the FairCompetil,on Act is in Section 47 which gives the Commission itself invesligatr/e powers

and provides Ihat it can request the Court 10 order an injun::lion against a person who fails 10

comply with the Commission's requirement to slop anti-competitive behaviour,

[75J Counsel ior the Claimant contends, however, thai it stands to ~uffer irreparable

damage to its business and to its reputation if the injunction is nol ex!ended, They clairrl that there

is no equivalent damage 10 th~ Deiendaf1! from conlinuing to operate the accounts. The Defendant

has"on the ol;,er hard, stated lha~ its correspondent bankingrelalionships, in particular wilh Bank

of NE1w.York r"lellon. are at stake :f it conlinues it's banking relationship with the C!aimant in 'he

present circumslances. This foss it says would affect its ability to offer baf'lking services 10 other

customers including the Claimanl In my assessmenl, Iha risks laced by the Defendan! from

conlinuir1g to operate the Ciaimanl's accounts without compliance with the regulatory guidelines,

clearly. cannol be compensated ill damages.

[76] On the other 'and. in my judgment, damages would be an adequate remedy for the

Claimant in this case. From the audited financial sta!ementsprovided the Defendant has assets of

more than $179 billion. and it cannot seriously be contended that it could not pay any damages

which may be awarded 10 Ihe Claimant it il is successful at the trial. With damages being the

remedy available it the Claimant is successful at Irlcl/ and with there being no Issue as to the

Oefendanl's ability La pay such damages if the Claimant is successful at the Irial, this application to

extend the ex-parte injunction of Pusey J entered on January 11, 2007, must fail on this issue
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DISPOSITION

[77J For all the above reasons:

(a) file app:!talion 10 e.dond the wilhoul !lolice injunctions granted by Ihe

Honourable! Mr. Justice Pusey in the Supreme Court on January 11, 2008. is

denied.

(b) There shall be cost to the Defendant. 10 be taxed, if nol agreed.

(e) Cerlifocate of Cost for two (2) Counsel
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