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[Delivered by Lord Ackner]

This is an appeal by special leave granted on 19th
December 1989 against the judgment of the Court of
Appeal of Jamaica (Rowe P., Carey J.A. and Ross J.A.)
dated 5th May 1986 dismissing the appellant's
application for leave to appeal against his conviction
for murder in the Home Circuit Court on 2nd December
1983, when he was sentenced to death. At the
conclusion of the hearing of the appeal on 20th
January 1992 their Lordships announced they would
humbly advise Her Majesty that the appeal shouid be
allowed and the conviction quashed. The reasons for
this advice now follow.

The murder with which the appellant was charged
occurred on the night of 9th July 1982 in a remote
village called Bowden in St. Andrew. The victim,
Burchell Craddock, and some nine other men were
playing dominoes by the light of a torch in a beer-
joint, when they were attacked. District Constable
Lyndon Bogle was shot and required treatment in
hospital for eight days. The deceased who was hit in
the chest, ran to a mango iree where, the next
morning, he was found dead.

The sole issue at the trial was identification. In an
unsworn statement made by the appellant from the
dock he informed the court that at the time when the
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circumstances in which the identification came to be
made and in particular how long the witness had the
accused under observation, at what distance and in what
light. He drew the jury's attention to the extent to
which Bogle had previously known the appellant and
cautioned them that mistakes can be made even though
the person may be well known to the witness. it is,
however, common ground that the judge failed to have
regard to the requirement stated by Lord Widgery C.J.
when giving the judgment of the Court of Appeal in R.
v. Turnbull at page 228 that:-

“... he [the judge] should instruct them as to the
reason for the need for such a warning and should
make some reference to the possibility that a
mistaken witness can be a convincing one and that
a number of such witnesses can all be mistaken."

In the relatively recent appeals in the cases of
Junior Reid, Roy Dennis, Oliver Whylie, Errol Reece
and Others [1990] 1 A.C. 363 their Lordships
emphasised how serious was the risk in "fleeting
glance" cases, of which this appeal is yet another
example, of wrongful convictions. They drew attention
to cases subsequent to that of Turnbull which had
emphasised that a mere statement that a jury must
treat visual identification evidence with extreme
caution, accompanied by detailed references to the
witness's opportunity to identify the accused, was not
sufficient. Reference was made in particular to the
decision of the Full Court of the Supreme Court of
Victoria in Reg. v. Dickson [1983] 1 V.R. 227. 1In that
case the court was of the opinion that the trial judge
had not sufficiently emphasised the reasons for the
danger of identification evidence being of a greater
order than the risk, inherent in any evidence
depending on human recollection, that the witness may
be honestly mistaken. He had not stressed that
honesty as such is no guarantee against a false
impression being so indelibly imprinted on the mind as
to convince an honest witness that it was wholly
reliable. Their Lordships quoted in the Junior Reid
decision at pages 380-1 the following observations of
the court in R. v. Dickson at page 231:-

"It is difficult to convey to the jury the reality of
particular dangers which exist In the evidence
without drawing to the attention of the jury two
things which they are unlikely to know. The first
is that experience in the courts over the years has
shown that in a not insignificant number of cases
erroneous identification evidence by apparently
honest witnesses has led to wrong convictions. For
this knowledge the judge draws largely on
accumulated judicial experience. One sees
instances of erroneous identification from time to
time ... The second thing which the jury are
unlikely to know is the substantial degree of risk
that honest witnesses may be wrong in their



oy 01 asuodsal ul J1 ‘A[eAnIRUIa}y *paanea pey Ay
I9}je S9NUIM 8alj A3io] swos ‘aiem Apyusaedde Asyy
YOIYMm UOISIDAPUI JO 231B1S Syl Ul U9 2ABY J0U (oM
Bt Aanf ay3 ‘suolidIAUOD JUOIM UL I[NSBI 0] UMmoUuy
ussq pey ‘sessauilm aalssaadunn pue jssuoy AQq $I0133
Tenonpaed ur ‘sIoals jeyl pue uonned [erdsds Joj pesu
ay1 10] suoseal oy} dn-Jutmuns STy Ul I91[Ies paure[dxs
28pnl[ pouaes] a8yl PpEY  "SOUSPIAD UOTIEDIJIIULPT Y}
Sunen[eas Ul 8due}SISSE IaYylanj ou Ainl ayy aaed ofpn(
pauxes| 8y} ‘jueqpdde 2y AJIIuspt 03 SWI} JUANDIJINS peY
a18og I9yieym o} se paraziom Apjusaedde siam Lanf ay3 jo
sloquew 2wWos jeyl 3oe] ay) sitdseq -sican( mor@y sy
JO smala 2y} o1 paefei sary pnoys toanl yoes ‘uoisiap
euly e Sulyoeea 810J9q ‘IRY} PUR ‘I1DIpIA SnowlURUN
e Suryoeaa jo AI[IqRIISSP 2Y]l O} SEB SUOIIIRIAIP I3Uianj
wey) 2aeS uayjl ‘1o1pasa e Suryosesa ul A1MoIp Sulaey
sxom Aanl asyr 1eyy Suipniouod ‘edpnf peauaesy ayL

+30®] IO S18}1RW YIIM INng ‘mE] JO SISIIRW YUMm
10U ‘pauasduod aiem Aanl 2yl eyl aes[d A[qRUOSEIL
spew sem 31 ‘pamojlo] uay3l yoswym sdueydasiul oYy} uj
*9ouUR]SISSE I9ylan] payswm Lan[ syl yotym ur me[ ayj
Jo eaae Aup sem 919U} JO0U JO I9YISYMm MOUN O} pIjuem
ay pres oym a3pnl pauies] syl Aq peidnaisiur usyl sem
aH *,.°"° Aesa o3 ySnous suIy SI 3T MUIY) 3,uop I ‘1ydla
‘SN JO SUWIOS O3 ‘SN JO PWOS 01 JC Wl 0] ‘WY MmeS Aoy
pIES $9SS2UIM 9] ‘Pasnoide ayj mes Layl Aes Ayl usym
w1} 2U3l 1Y, PI®S URPWSIO] ay]  -20URISISS® [RUOIYIPDE
103 o8pn[ pauaes] syl pedse pue ~w-d /%] 1@ pauiniai
pue *w-d go°T e pearea Lanl syl ruonyisod oY}
10 Ul ST AIeijuod 2y} ‘8sed sIyl ul aanfrey ayy Amasni
0] sedueIsSWINOIID Teuctidedxe Sulsq 219y} WAl Iej O

‘aonasn{ jo sSerizedsmw (RIIURISQNS B Ul PoI(nsal aaey
MM 31 asnedaq ‘paysenb aq [[im uelIdlAUCD BY} Lanjie}
e yons Ajnsn[ o3 sedueiswnoard jeucnydedxs aie 2a5Y}
sse[un 1BY] ‘UOISIOSD p1ay JOotunp 22Ul Ul UOLIBAISSqO
aya pojeedea pue ‘19z1 @fed e Z¥Zl D'V [6961]
usan® syl -a 33095 ul payeys Arsnoiasad asary sdryspio’
amwy ], *20U2PIA® DUIDUIAUOD 3INg  2)}BINDIDIRUl  9AIT
[[®m UBD S3SS8UIIM }S9UOY JBY} 20U ‘A3I[iqeisuina jeyy
0] SUOsEal oY} pue ‘9yeisiwi 0} slqersummna Apaemonaed
S1 3Byl SOUSPIAS JO SSB[D B S1 UOIIBOIJIJUSPl JO 3DUSPIAS
rensta  jey; Lan{ ayy pro3 Isasu 28pn( [el1y Lyl

., TISUWIO] SY] Ul J9I[eq Jo asneddq
1913e] 8yl swnsse jou pue Adeindoe pue Aissuoy
useamisq ysinSunsip o031 [eIIUSSSe ST JI 1BU} puUe
¥s11 oY) Sureq 219y} Joj suosesa 2yl Sururerdxa £q
ST MSII STY3 JO jueixs =y} Aianf syl o) swmoy Surduiiq
pue Suturerdxs jo Aem 3159q oYL sec UDNEISTW
aq Apul se9ssaullm SUIDUIAUOD pUE 1s8uoy ey} HSiI
a2yl JO 1U9}IX® By} JO saeme 2q 03 A[eIjun aie ‘pumu
sy} uo uoissaadur sandeslqns Apare; e A[eleindoe
Suiecea pue Surpaodeld ‘JUlAIRISI  SSPUMM B}
uo spuadep UOIIRIIJIIUSPI [ENSIA JO IJUIPIAS Y2IYym
ur Kem ay3 o1 3ySnoys usald jou oary ‘siedmef
TP1I} SNI[UN ‘oYM ‘SI0In{ < UOCTIEDIJIIUIPI JO SOUSPLAD

7



5

foreman's enquiry the learned judge had given the
directions which he had omitted in his summing-up, the
jury might well have acquitted the appellant.

The prosecution must pay the appellant's costs before
their Lordships' Board.



