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ROWE.P.:

.

I have read in draft the judgments prepared by Forte
and Downer, JJ.4. and I am in complete agreement with the views
which they have expressed to support their conclusions that
neither ZSection 15 norx Section 13 of the Constitution of
Jamaica confiers a right on a person to leave Jamaica. I agree,
toco that the Rules set out in the Second Schedule to the Inccme

Tax Law, Law €8 of 1854 were preserved by Section 26 {&) of the

Constitution and were wholly unaiffected by the provisions of

]

‘Saction 4 of the Jamaica {(Constitution) Order in Council, 1962,

There was consegquently no impediment to prevent the legislature
from enacting Section 21 of the Income Tax {Amendment) ict, 1970.
I agree, for the reasons stated by both Forte and

N

Downer JJ.L., that Panton’s appeal should be dismissed and that

1




the appeal by the httorney General should be allowed and

the Crder made by the Constitutional Courit should be set

T
-

would order that there be no order as {0 costs here or

Court below.



FORTE,; J.A.

On the 1ilth lovember, 1988 the appellant attended at the
Norman Manley airport with the incention of bearéing an aircraft
for a distination ocutside of Jamaica. He never succeeded in
doing so. An Immigration Officer prevented his departure and
detained him for a pericd of 45 minutes. The officer was acting
in accordance with a list ¢f names of persons to whom notices of
restrictions against leaving the island without permission of
the Commissioner of Inceme Tax had been served anc¢ who as a
conseguence were not permitted to leave the island. His release
came only upon his production of a copy of an Order of the
Supreme Court, guashing the notice of restriction which had been
served on him on the Znd November 1987,

As a result of his detention and the “inconvenience,
anguish and embarrassment® suffered by him before and at the
time, the appellant filed & nctice of Originating Motion asking
fsf the following declarations:

“{aj that Kotices of Restriction issued
cn the 2nd day of June, 1987, and/
Of the Ind day of Uovember, 1987,

LY the Commissicner of Incocme Tax
are null veid and of ne gifect:

—
b.
St

that Sections 132, 15 and/or 16 of
the Constitution have been
centravened in relation to the
Applicant in that he has been
deprived of his personal liberty
anc¢/cr freedom of movement by the
issuing of the said liotices of
Restriction;

{c) that Zections i3, 15 and/or 16 of
the Constitution have been
contravened in relation tc the
applicant in that he has been
deprived of his personal liberty
and/or freedom of movement by the
actions of cfficers of the
Immigration Department con the 11th
day of Hovember, 1538;

[T
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}  that Rules set ocut in the Second
Schedule of the income Tax Law,
Law 64 of 185%, and/cor the amend-
ment thereto, are null and veid
in so far as they purport to
conflict with Sections 13, 1% and/
or 1% of Chapter III c¢f the
Constituticn; having regard to the
provisions of Zeclion 4 of thg
Jamaica {Constitution) Order in
Council 1562z;

f-..
[a2)

{e) that the applicant is entitled
o coempensation, in particular,
in the form of exemplary and/or
aggravated damages, for the
centravention of his Constitutional
rights.

name be
Cf persons

"{z} that the Plaintiff's
removed from the iist
who are restricte from leav*nc the
islanca w‘thout the permissicn of
the Commissioner of 1n,ome Tax;

C‘s.x IH-‘

(b} that the assessment of the said
ccmpensat*on be set down for hearing
before a Judge in Chambers;

(c} that the Respcndent pavs the costs
of these proceedings.

,,‘.'

Upon the hearing bhefor onstitutional Court,
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Court made the following Declarations and Crders:
"L DECLARETION

{a) that notices ©of restriction issued
on the Znd Qaj of June 1587, and/or
the znd day of lovember 7941 Ly
the Commissicner of Income Tax are
null zné veid and of no effect:

ey,
L
<

that Section 13 and 15 of the
Constitution have been contravened
in relation to the applicant in
that he has been ucpilved of his
personal L;begty by the issuing of
the said notices of restriction;

e,
0
Lo

that the applicant is entitled to
compensation for the contravention
of his constituticnal rights.



AW ORDER

{a} that the applicant's name be
removed from the list of persons
who are restricted from leaving
the Island without the permission
of the Commissicner of Income Tax
in relation t¢ assessments fer the

~

years 1981 -~ 15:8 inclusive;
‘b)) that the zassessments of the said

cempensaticon be set down for
assessment in Cpen Court:

(c) that the Respondent pays tne costs
cf these proceedings. "

in support of his application the appellant relied on
his cwn affidavit which rvemained unchallenged and which sets
out the history of the matter lecading up to his detenticn on
the lith November, 1988. For a better appreciation of the
complaints, and the answers advanced by the respcndent, .. the

=

following is a chronological history cf the case.

Fa

On the 2nd June 1587 the appelliant was served by the
Commissioner of Income Tax with six ($) notices of assessment
of Income Tax for the years 1981 to 1945 and with a notice
pursuant tc Seccion 21 of the Income Tax Lict 1970 restricting
him from leaving the island.

On the 2ith August, 1987, the Commissioner informed him
by letter that he could be allowad o travel if he produced a
guarantee. L standard form of guarantee was enclosed in the
letter, and on the 2rad September 1987 che sppellant sent a
duly executed guarantee to the Commissicner, who on the 7th

September 1987, by letter, gave him permission to leave the

island during the peried 7th September 1587 to 3lst December

ot

887. However, on the day after i.e. the 8th September 1987,

o

ne Commissiconer again wrote, indicating that the permission

granted could conly ex

(%8

end for 5¢ days. Hevertheless, on the

2nd Hovember 19827 the Commissioner revecked the notice of the



2nd June 1%87 and the permission granted on the 7th September

[t
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87, ancé again served npotice to the appellant restricting him
from leaving the island.

On the 7¢h gr 3th December 1987 the appellant filed a
notice of motion feor Certiorari and Mandamus and upon the
hearing on the 13th January 19823, zn Order of Certicrari was
granted to guash the notice of the Znd hovexmber 1587,

in the meanwhile the appellant having appealed to the
Revenue Court, in respect of the assessments, was.successiul,; .and
in the event by the 24th Cctober 198%, all income tax owed by
him was fully paid up.

Consequently when he attempted to depart the island on the

(Sl

1ith Wovember 19%8t, he owed no inceme tax for the assessed

years, and no nctice of restriction was subsisting in relation
te him. The Immigration Gfficer, had no iegal basis therefore
for his action.

m

The appellant, though being a beneficiary <f the

declarations andé orders made by the Constitutional Court,; neverthe-~
less filed ten {1U) grounds of appeal. The respondent also not
content with the judgment of the Constitutional Court filed a
Respondent’s Hotice involving four (4) complaints. The issues,
however can ke confined Lo the follewing -

1. DeessSecticn 15 and/or 18 of the
Constituticon give(s) a right to
& perscn in Jamaica to leave the
islangz

2. If s0, is Section Zi of the Inconme

LEL

Tex Act 1976, by virtue of which
the Commissicner of Income Tax
purported to issue the Notices of
Restrictions, in breach of Section
15 and/or :1Z of the Constitution,
and ccnseqguently null and void?
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the answer to 2
firmative is the
titled teo any rem
rtue of Section 25 2
Constitution;: and in pa
is he entitled to compe
and if so, to what ex te

o
Sk b
J‘ (D [!t et

<
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i. IS5 THERE » CONSTITUTICHNAL RIGHT TC LEAVE THE ISLAND?

The Consiiiuiional Court in its written judgment Gelivered
by Langrin J, dismissed the existence of such a right under
Section 15 of the Constitution in thg following words:

“An examination of Seciion 17 of the
Jamaica Constituiion in respect of

the freedom of movement provides
basically for movement within the
island and iz is Gemonstrably clear
chat such movemant iIn a foreign country
could not be guac anteed by the

Jamaica Constituticn.

Accordingly, the section does not come
to the aid of the applicant.”

Uf Secticrn 15 Langrin J., in finding for the applicant,

came tc the following conclusion:

<
r

d in Sectiom 15 and personal
ercty in the same secticn wasz no-
intended tc bear the narrow
interpretation gf freedom from

physical restraint.®

For clarity and easy reference, the sections under review

insofar as relevant are set out hesreunder:

15 {1} Heo persern shall be deprived
of his personal liberiy save as
may in any of the following cases
be autheorised by law -

{8} in conseguence of his
unfitness to plead to
a criminal charge; or

{b) in executicn of the

senctence c¢r order of a
couri, whether in Jamaica
or elsewhere, in respect

of a criminal offence of
which Iie has been convicied:
or
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{k)

in execution of an order of
the bupreme Court or of the
Court of ippeal or such
other court as may be
prescribed by Parliament on
the grounds of his centempt
of any such court oy of

another court or tribunal: or

in execution of the order of
a courtit made in order o
secure the fulfilment of any
obligation imposed on him by
law: or

for the purpose of Lringing
him before a court in
executicn of the order of a
court; or

upon reasonable suspicion of
his having committed or of
bBeing about to commitc a
¢riminal offence; or

in the case of a person who
has not attained the age of
twenty-one years, for the
purpose of his education or
welfare; or

or the purpose of preventing the
spreaa of an infectious or
contagicus desease: or

2 rh

¢

in the case of a pevson who is,
or 1s reasonably suspected to
ve, of unsound mind. addicted
to drugs or alcchol, or a
vagrant, for the purpcse of his
care 0r trearment or the
protection of thne community; or

for the purpose of preventing

the unlawful entry of that person
into Jamaica, or for tihe PUrpose
cf effecting the expulsion,
extradicion or other lawful re-
moval of that person from Jamaica
or the taking of proceedings
relating thereto; orxr

tC such extent as may be

necessary in the execution of a
lawful order requiring thatc

person to remain within a specified
area within Jamaica or prohibiting
him from being within such an area,
Or o such extent as may be
reasonably juscifiable for the
taking of proceedings against that
person relating to the making of



any such order, or Tc such
extent as may be reasonably
Justifiable for restraining

that person during any visit
that he is pernn,ueu tc make

to any part of Jamaica in which,
in conseguence of any such
order, his presence would
ctherwige be unlawful,

{1} Ho person shall be deprived
zf his freedom of movement, and
for the purpeses of this sectiocn
the said freedom means the right
toc move freely throughout
Jamaica, the rvight to reside in
any part of Jamzaica, *hc right to
enter Jamaica and immunity from
gxpulsion from Jamailca.

{Z) ILny restriction on a person’s
freedom of movement which is
involved in his lawful detention
shall net be held tc ke inconsistent
wilth or in contraveantion of this
secticn
{3 ¥othing contained in oxr done
under the authority of zny law

2 neld to be incensistent
With or in contravention of this
secticn to the extent that the law
in jyuestion makes provision

P

&} which is reasonably required
in the interests gf defence,
puklic safety, public ocrder,
public morality or public
health; or

{b}) for the impositicn of restric-
ticns on the movemaent or
residence within Jamelica of
any person wheo is not a ¢itizen
tiierecf cor the exclusion cr
expulsicn {rom Jamaica of any
such person; or

{c} for the imposition of restrictions

on the acguisiticon or use by any
en of land or other property
amaica; oy

{d} for the imposition of restrictions
upen the movernent or residence
within Jamaicz of public officers,
police officers or members of a
defence force: or

{e} or the removal of & perscon from
Jamaica te be tried outside
Jamaica for o criminal offence oy
te underge imprisconment cutside
Jamaica in executicn of theo
sentence of a court in respect of
a cr;mlnal oIffence of which he
has been convicied. "
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Mr. Grant £or the appellant was content to accept and
rely on the finding of the Constitutional Court in respect to
Section 15 that ‘personal liberiy® as used in the ssction

included the right to leave Jamaica.

ot

n advancing his contention that Section 16 also secured

]

that yight, be conceded that the section did not expressly
leclare such a right but submitted that it ¢id so by necessary
implication. This inference he maintained could be drawn from
the fact that the section dealt with a right tc enter Jamaica

and not to be expelled from Jamzica and that subsection 3 (b)

and (e) both dealt specifically with exclusion or expulsion of

L]

o

erscns from Jamaica. or his proposition, Mr. Grant relied on
P

the dicta in the cise of Jamakana v. Ltiorney General of the

Solomeon Islands and Znother (1983) LRC {Const) 559 in which it

was held that the prevention of the applicant from boarding an
aircraft in order to leave the Sclemon Islands amcunted to a
deprivation of his “right to move freelv throughcut Sclomon
islands®™ as protected by Section 14 of the Constituticn even
though the section contained no express provision protecting the

right to leave the Solomon Islands.,

In coming to this conclusion, Daley C.J. sitting in the

Hign Ccurt cof the Soclomon Islands gave his reasons at page 573
"o...... Howaver in paragraphs (al,

and (g} of subsecticn (2] of

secticn 14 there are included

circumstances in which 2z law may

restrict a right wo leave

Sclomon Islands and, reading that

section as a whole, in my

Judgment the "right to move

f“cely throughcut Zolemon islands'

must include a right to beoard a

vessal or aircraft which wili

crcss part of Solomon Islands ko

reach the frontiexs apd cross them.

"

" . m s



Kegliance was placed on this case because of the
similarity in terms ketween Seciion 16 (1) of the Jamaica
Constitution and Section i4 {1) of the Constitution of the

Solomon Islands which states as follows:s

I

Hin

. (1) ¥o person shall be deprived
ci his freedom of movement, and
for the purposes of this secticen
the said freedom means the right
to move freely throughout Solcomon
Tc1ands, the right to reside in

ny part cf Solomen - Islandsg, the

right to enter Solomon islands and

immunity from expulsion from

Sclomon Islands. ™

4
-

m

Jrt
C
-

These words mre in exect terms as is in Section

£)

but the provisions of Section 14 of %hat Constitution departs

freom the provisions of Section 15 when each in subsectiocn 4

]

and 3 respectively provides for the exemption ¢of laws made
for certain specified purposes.

The relevant section in the Constitution of the Sclomon

- e

islands is Section 14 {3} which provides -

"liothing contained in or done u
the at*icrity cf any law shall
helid tc be inconsistent with or in
contravention ¢f this section to¢ the

xtent that the law in guesticn
makes provision -

3.

{2) for the impositicn of
restricticns on the movement
or residence within Sclomon
Isiands of anyv person or on
any percen's right to leave
Sclomon Tslands that are
Yeasonably reguired in the
interests of QGIQnCL public
safetly or public crier;

{b} for the impesition of
restricticns on the movement
¢r residence within Soclomon
Islands or on the right to
leave Solomon Islanas of
pbersons generally or any class
Or persong that are reasonably
reguired in the interests of
cefenca, public safety, public
crder, public mcrality or
publiic health;
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for the impositicn of vestricticns,

by crder cf a court, on the move-

ment or residence within Solomon
Islands of any perscn Or on any

oerson’'s right to leave Sclomon
Islands either in conseguence of

nis having been fcoundé guilty cof

a criminal offence under the law in
force in Solomon Islands or for

the purpose of ensuring that he
appears before a court at a later
date for trial or for proceedings
relating to his extradition or

lawful removal from Solcomon Islands,
and except so far as that provision
r; as the case r.y be, the thing
done under the authority thereof

is shown nct to be reascnably
Justifiable in a Gemocratic society.”
{Emphasis minej

The underlined words give a clear indication that the
congstituticn of the Sclomon Islands recognized that persons
in those islands had & constitutional right to leave. It is of

great significance tnat Daley C.J. referred ¢

o twe cof those

[
b=

subsections in declaring thal the section had to be construed
as a whele, and on that basis arrived at his cecnclusicn. It is
sufficient tc say that thers are no such provisions in  the
Jamaica Constitution and conseguently the reascning cof Daley C.J.
in the Jamakana case cannot be called in aid in interpreting
section 16 of ouy cwn Constitution.

In my view there are no words in Secticn 14, from which
it could be interpreted that the creators of the Constlituticn
intenced to give the right Lo leave the island under that sectiocn.
On the centrery, read in its context the section can be seen to

-

be specificaily dealing with

i

on's right to¢ remain within

fu

pex
the island, and tc mcve freely withip, living wherever he so
chocses., It preserves the right, in particular of Jamaican
Citizens to enter Jamaica, and exempts from the section,

per subsection 3 {a) thes power of the State to refuse entry ¢

and to expel persons who are not citizens. In my view the words



in the section are clear and unambiguous and indicate

clearly the intention of the mzkers of the constitution.

v o

If there was an intention toc enshrine a constituticnal right

to leave the island, then it would have Leen a simple process

S

those words to be added.

Hh
0
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Of significance alsc is the contentcion of Nr. Campbell
for the respondent that the section in clear words expressly
states what is meant by "freedom of movement® for the purpcses
of that section and therefore must be exhaustive leaving no

-

room for giving additional meanings to the words. With this

-

contention I agr

>

r'\
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in Baker w. B {(1878) 2

-
-
bri
v
s

(%]
ant

463 Lord Diplock speaking

of the interpretation of a Jemaican statute used words which
are applicable. He said:

"Where the meaning of the actual words
used in z provision of a Jamaican
statute is clear and free from ambiguity,
the cszse for reading into it words which
are not there and which, if there, would
glter the effect of the words actualily
used can conly be based on some
assumpiticii; as to the Wollcy of the
Jamaican leglslature 1o wnicn the statute
was intended to give effect. IF,

without the added words, the DEOVISIions
would be clearly inconsistent with other
Provisions of the statute it falls
within the ordinary functicn of a court
of construction to resclve the inconsis-
tency and, if this Lo necessary, to
constiue the provision as 1ncluuLng Ly
implication the added words. »Hut in the
absence of such inconsistency it is a
strong thing for a court to hold that the
legislature cannot have really intended
what it clearly said but =must have
intended scmething different. in doing
this = court is passing ou:t of the

strict field of construcrion aTtog& ther
and ¢iving effect tc concepis of what is

right and what is wrong which it believes
to be so generally aCCLptea that the
legislature too may be presumed not to
havb intended to act centrary to them.™



and furtheyx

L]

at page 4L8:

To yead into the Jazmeican statute words
that the Jamaican leglb~a+urr has itself
apparently rejected, so as tc enable the
court tc ¢give to the statute an effect
which it would not cotherwise have, would
be a usurpation of the functions of the

Jamaican legislature. This is not the
functlon cf a court of law least of all,
cf & veourt of law which, like thei
Lordships’® Board, is composed of ﬂembers
who are not personally familizxr with
conditions in Jamaica today or at the
time the statute was passed.”

In epplying this principle to the interpretation of

Section 1o,

an

o
{u
fouat
[
O
[
Ffy

Minister of

I do s8¢ keing well awarc of the fact that

£
{1
{1
ot
i §

the words of Lord Wilkerforce in the case of

Home Affairs v. Fisher (13%80) A.C. 319 a2t page

when speaking of the proper approach to the interpretation

Constituticns. He adverted toc two tests:

The Board in

it in determ

ey

The first would Le to say that,
reccgnizing the staztus of the
Constitution as, in effect, an Act

cf Parliameni, there is room for
interpreting it with less rigidity,

and grmatcl generocsity, than oihex
i&cts,. such as those which are
concerned with property, or

succession, or citizenship. ......

The second would be more radical: it
would ke to treat a constitutional
instrument such as this as sui generis,
calling for principles cof interpreta-
ticn of iis cwn, suitable to its
chayvacter as already described, without
necessary acceptance of all the
presumpticns that are relevant to
legislation of privaite law.®

that case interpreting an act of Parliament,

329

of

chint case preferred the second test and applied

ining the meaning of the word “child" as used in

the Bermudian Constitution without reference te the meanings

aiready given to the word, when used in other statutes.

in the

instant case, we a2re not concerned with the

of words in Secition 1% of the Constitution but with an

examination of the secticn as 2 whele to determine whether



legislature having failed to make an express provision, the.
section, by necessary implication, contains a right to leave
Jamzica. In my view, whethey a less rigid and more genercus
interpretaticn is used or the section is interpreted by

principles applicable specifically to the section i.&. o

1itéral interpretation or lastly by using the principles acdumbrated

by Lord Diplock in Baker v. R. {(supra}, Section 1% does not

{eithar expressly or) by implication, declare as one of the
fundamental rights and freedoms of the individual, the right to
leave Jamaica.

SECTIOE 15

The determination of this guestion depends on the meaning
of ‘personal liberty’ in Section 15, and in particular whether
the words include freedom to leave the island.

in the process of rcasoning in coming te its decision,
the Constitutional Court per Langrin § interpreted Section 15
in this way:

"Perscnal liberty is used in 3ection
15 of the Jamaican Constitution as
a comprehensive term to include all
the varieties of rights which go to
make up personal liberty of man
cther than those cealt with in
Section 16. Section 1é deals with
certain righis while Section 15
includes all such rights which were
not dealt with in Section 18."

In making this statement the Censtituticnal Court was

zpparently influsnced by the reference to dicta in

s

Kharak Singh v. The State of U.P. (1564) 1 S5.C.k. 332 which

Lo

was cited znd followed by the majority judgment in

Satwant $ingh v. Passport Officer {(19%67) 3 S.C.R. 525 an Indian

case which dealt witi: the meaning of the words ‘personal

liberty'. That Court found as follows:



"WE sucewees.. cOnsider that "personcl
liberty’ is used in the &rticle as a
ccmpendicus term to include within
itself all the varieties of rights which
goe to mare up tne ‘perscnal iiberties
¢f man other than thoese dealt with in
the several clauses of Zirt. 12 {1). In
ctiier werds, while Art. 19 (1) dezls
with parciculax spec1€s or attributes
oz that fresedom, pevcon@L liberty' in

S
. 21 thbs in and comprises the
residue.

However, in the minority judgment given by Hidayatullzh J an

elucication c¢f dicta from the case of Kharah Singh {supra}, on

which the majority in Satwant Singh {suprai reliesd, is

informative. He siated:

Y ieessecso-s The majority stated its
cpinion as follows -
the terms cf

must take it
rsonal libe“tj]
is used as not to include the right
Lo move about or rather of
locomotion. The right to move about
being excluded, its narrowest
interpretation would be that it
cemprenends nothing more than freedom
from physical restraint or freedom
from confinement within the bounds
of & priscn; in cther wouvds, freedom
from arrest and detaention, from
false impriscnment, or wrongful
confinement. We feel unable to noid
that the term was intended to bear
crly this narrow interpretation but

]

17/

n

e

o]

:}\_f

-
-
1}-*-1‘0(‘?)(1

on the other hand considey that
‘personal liberty' is used in the
Lrticle & comppndio s term to

as
include within itself 21l the varieties
of xighis which go to make up the
‘perscnal liberties? of men other th
these dealt with in the several clas
of Art. 1% {(l}.isimilar in term to
Section 16 of the Jamaicz Constitution}
In othier words, wnile Lirt., 1% {1} deals
with particular species or attributes
¢t that freedom, ‘personal liberty® in
art. 21 takes in and comprises the
FeSIAUE . t.iioenvnocoacanecaccnoensns
£n invasion of one's house was there-~
fore comnsidered an invasion of personsl
liberty. The maﬂoﬁltyf however, did not
attempt te add tc the right of
iocomotion, the yright to go abread or
to leave India. In fact the majority
implies theat the *ight cf locomotion
possessed by a citizen is all contained
in Art. 19 (1) {<&) and is guaranteed
only with respect to the territories of
incdia.”™

[ }AJ
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it appears, then; that the majoritv in Kharah Singh's

case, though recognizing that the expression ‘perscnal liberty?
as used in Section 21 of the Indian Constitution, was not
limited to circumstances of mere physical restraint, was

nevertheless ©f the opinion that Section 19 (L) {4) of that
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@alt exhaustively with a2ll the rights in respect
to the freedom of movement of citizens which was one aspect

of ‘personzal liberty' and that consecuenilv Section 21 was net
Y g

{2

intended to declare any rights in thai regard,
I hzave earlier expressed ithe opinion that Section 15,
being void of any expressed protection of any such right,.it is
commen sense to find thet the constitution, if it was the
intenticn to enshrine such & right, would have done so

expressly. any such express provision, would naturally have

n that

D
[}]

found its place ection, which was dealing with freedom
of movement, or loccmotion as it has been described, and in my
view would not have been left to be inferred and found to exist
in the expression ‘perscnzl liberty’ in Section 15. Though
agreeing that ‘personal liberty' coulid extend to cother areas of
a person’'s freedom, and in keeping with the principles of
Interpretaticn set out in the Fisher case {supra) should not

be given the narrow meening confining it to physical restraint,
T am of the view that it would nct encompass a right te leave
the island, that being an aspect cf a person’s freedom of
movement, which is exhaustively dealt with in Section 16, and
is confined to movement within the isladnd of Jamaica.

Mr., Campbell in suppcrt cf the respondent's case also
submitted that even before the coming into existence of the
Constitution, the Jamaican citizen did not have an
untrammelied right to leave the island. He argued that the
pessession of z passport was, at least since the Passport Act

of 1535, a necessary precondition for travel, and in particular

since the enaciment of the Passport {amendment) Law, 1542, the
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issue of Passports was entirely at the discretion cf the
Minister. The relevant section c¢i that law is as follows:

"3, { The Minister may, in his
cretion, issue passports i
Jamaica to citizens cf Jamaice,
anc any such passpecri may be
cancellaed by the Minister and
the passport shall thereupon
become void.

¢
JF—‘ Js
N

n

{2} The Minister may, in his
Giscretion, renew and endorse
Jamaican passports and grant visas
on any passports reguiring

Jamaican visas.

3} Anv such renswal, endorsement
or visas made oy granied pursuant

& this Acc may be cancelled by the
Minister, and thereupon the renewal,
endorsenent or visas shall ke veoid."®

Jnder Section 3%, the Minister 1s given discretion to
issue permits to leave the island to non-citizens as also

certificates of identity and cther travel documents, and may

also cancel same.
In the light of these provigions, and as the possession ‘
of a passporit iz now almost always reguired by the authorities

to enable a person to enter a country, isee Halburys 4th

N

s
}-I .

cion page 519 footnote] the Hinister in the exercise of his
discretion cculd effectively restrain a Jamaican Citizen from
leaving the island. Hc doubt, however, such o person may bring
mandamus proceedings in the event that the discretion is
exercised unfairly cor without proper reason. The fact, that
the Government by virtue of these provisions contained in an
Act preceding the coming inte effect of the Constituticn and
consequently under the protection of Hection 26 (&) of the

Constitution retains the right to refuss the issue of a passport

indicates that no absolute right to leave the island existed

before the coming into effect of the Constitution.
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For those reascns, I would answer the first guestion in

the negative i.e. the right tc lesave the island is not a

53

fundamental right whnich is enshrined in either

(%3]

ection 1% or
1€ of the Constitutiocn.

2. ZIs Secticn 21 of the Income Tax {amendment)} act 1970
in breach of Secticn 15 znd/or 18 of the Constitution

This section of the Act ~mended the first Schedule tc the
principal law by repealing Rule £ paragraph IT thereof. Rule &
provided as follows:

it -

ct tow the provisiong of
2} cf this Rule no
i leave or attemput to
sland nor shall any
ticket, voucher or other document
entitling any person tc leave the
island be issued to such person
unless such perscn has in his
pessession & certificate duly signed
by or on behalf of the Commissioner
of Income Tax certifying that such
person -

(LY

{a) does not cowe any income tax;
GI

——
-

has made satisfactory arrange-
ments for the p“ijﬁ+ cf any
incume tax pavable by him.

12} Paragraph {1) of this Rule
shall not apply to -
{a} any member of the Military,

Haval or 2iy Forces of Her
Majesty or of any foreign

State:;
{b} any person in the diplomatic
cr consular sexvice of =

foreign State unless any such
person is also engaged in any
bu:+ueas oY c¢iher emplcyment
in the island; and

\¢) any person tempcrarily resident
xn the Island who is not during
such temporary residence ergag@d
in qny business or emgloynent in

the Island. For the purpose of

this paragraph a person shall be
Geemed to be temporarily resident
in the Island whose total periocd

of residence in any one vear does
not exceed =ix months."



Substituted therefor by Secticn 21 of the Income Tax { imendment )

act 187G is the followings:

=g

P

frut

Y

}]  If the Commissioner thinks fitc

0

he may serve on any perscn a notice
reguiring that he shall nct leave the
ieland unless at the time of leaV’ng

Iie has in his possession a cer
igsued by or on behalf cf tie

ificate

Commissicner within the preceding
ninety days stating that hu -

{

7
1

—

Eaving co
a fundamental r
virtue cf Secti
it follows, that

legislate to pl

&} deoes noct owe any income tax, or

o

}  has made satisfactory arrange-
ments for the payment of income
t&x payable by him.

) On the application of any person
on whom & notice under paragraph {1)
has been served, the Commissioner
shall issue to him within thir rty days
after the date of the apyllcationp
notice cof assesomept in respect of
11l income tax that will be due by him
t the date of his intended departure
rom the Island,.

[y

3} Wwhere a notice has begen served on
person under paragraph {1}, and it has
not been withdrawn by a further notice
served con him by the Commissioner, that
perscn shalil, if he leaves the Island in
contravention of the notice, be guilty
of an cffence and liable on Hammaaj
conviction to a fine not eKCQeaing fifty
dodilars or tc a term of inprisonment not
exceeding three months, or tc both.

3]

N~ Frh P D

(4} & person who leaves or attempts to
leave the Island in contravention of

this Rule may be taken inco custody
without warrani by an immigration Officer
for a period nou exceeding twelve hours.™

ncluded that the right to leave Jama i
ight preserved tc the peoplie of Jamaica by

on i5

I

t there being no such right the State nay

ace conditicns on a perscn's departure from the

nd 1% of Chapter Iii of the Constitution

island. That being so the simple answer

However, Mr. Grant argued thoroughly and

both Xule ¢ o©f the Pirst Schedule znd Se

Tax (imendment) Iict 1975 are unconstitut

i

te guestion 2 is "Ho”

ional

ag

the Income

Lbeing in breach
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of beth Sections 15 and 16 of the Constitution. In doing so,

he relied on the provisions of Section 4 (1) of the Jamaica

(Constitution) Order in Council 19G2 which read as follows:

4. {1 &ll laws which are in force in
Camaica immediately before the
appointed day shall {subject to
amencment or repeal by the authcority
having power tc¢ amend or repeal any
such law} continue in force on and
after that day, and all laws which
have been made before that day but
have nct previcusly been brought into
Cperation may {subject as aforesaid)
be brought into force, in accordance
with any provision in that behalf, on
or after that day, but all such laws
snall; subject to the provisions of
this section, be construed, in
relation to any period beginning on
or after the appointed day, with such
adaptations and modificaticns as may
be necessary tc bring them intc
conformity with the provisions of this
Order.*®

He contended that Rule 4 of the First Schedule could not
be construed with adaptations and modifications sc as to bring
it in conicrmity with Secticn 15 and cx Eecticn 1§, as the

th the provisions of Secticms 15

-

provisions could not ‘harmonize' w

-

and 1& and would therefore be caught by Section 2 of the

Constitution which reads as follows:

'subject to the provisions of sections

49 and 50 of this Constitution, if any
cther law is inconsistent with this

= ' Constitution, this Constitution shall
prevail and the cother law shell, %o

the extent of <he inconsistency, be void,”®

Though it is not necessary for the purposes of this

[

Sudgment having regard to my earlier conclusiong on the inter-—

pretation of the previsions of Sections 15 an

folt
Jomst

G, in deference to
the submissions of Mr. Grant, I eXpress an opinion on his
arguments. .

‘e submission, in By View, is without meris having regard

to Section 2 {&) of the Censtitution which is as follows:
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"26 (€} Tothing contained in any law
in force immediately befcre the
appointed day shall be held tc be
inconsistent with any of the

provisions of this Chapter; and
nothing done under the authority

of any such law shall be held to be
done in contravention of any of these
provisions.”

y

Section 2% (&)

F

:fers of course te Chapter ILI which
deals with "Fundamental Rights and Freedoms" part of which is
Secticns 15 and 16.

Mr. Grant cited many cases to support his contention

but the answer lles in two casesg from the Judicial Commitiee of

the Privy Council. 7The first was D.P.P. vs. Hasaralla {19¢7;

2 A.C. 23%, where in examining the effect of Section 2¢ (§) on
Section 20 (&) of the Jamaican Constitution. Lordé Deviin who
Gelivered the cpinicn of the Zcard said:

h ter {Chapter III of which

@ n 206 {8) forms a part} prcceeds

pon the presumption that the

(5 a2l rights which i: covers

r dy secured toc the people of

ama >y existing law. The laws

n force are not to be subjected to
scrutiny in order to see whether ox

not they ccenform Lo the precise terms

of the protective provisions. The
cbject of these provisions is to ensure

that no future enactment shall in any

matier which the chapter covers dercgate
rom the rights which at the coming
into force of the Constitution the
individual enjoyed.”

e I

in which the consideration

ot

The second is Baker v. R. {supra

was whether Section 29 of the Juveniles Law was in breach of
Section 20 (7)) of the Constitutien, ana the effect of Section

25 {2), having regerd to the fact that the Juvenile Law was

O
of
o
o
r+
-
£
=
‘-1-
$a-
O
B

already in existence at the coming inte effect of the

Lord Diplock delivering the opinion cf the Board said:
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"Section Z of the Constitution lays
down the general rule that if any law
is inconsisient with the Constitution

it shall tc the extent of the
inconsistency be void. Section 2% (B}
creates an excepiion to this general
rule if the law allieged tc be
inconsistent with the Consticuticn is
one that was in force immediately before
the appointed ddg and the alleged
inconsistency is with a provision of the
Constitution that is contained in
Chapter IXI."

These two cases establish with great clarity that there
i1s no need to sxamine existing laws to determine whether they
are inconsistent with the terms of the various protective
provisions in Chapter IXI and that the Censtitution by these

previsione protects against any future enactment which may

derocgate from those rights which are so presexrved.

{6) creztes the

[

It is to this purpose thait Secticn 2
excepticn to Section Z, in respect to the provisions in Chapter

, and declares specifically that no law which existed at the

coming intc 2ffect of the Constitution or anyithing done there-

under can be held to be in breach of the provisiocns of

¢
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the First Schedule tc¢ the Income Tax
aAct of 1539 Dbeing in existence cn the oth August 1562 the
effective date of the Constitution would be protected by the

- 1

provisions of Secticen 2§ (B}, and therefore could not be

that one or both sections nad enshrined within their preovisicns
the right to travel abroad.

The appellant alse coniended

it

hat assuming he was wrong

in his stbmissions in respect te Rule 4 of the Schedule, in

-

s

any event Secticn 21 of the Income Tax (Jmendment) fct 1870
was in breach of Section i5 and/or 1% of the Constitution and
having come 1nto existence, in the lifetrime cf the Constitution,

its provisicps cannot be protected by Section 2% {(8). He relied

also on Section 26 (9! which reads as follows:

Gdeclared to be in breach of either Secticon 13 or 1¢,; even assuming
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}  For the purposes of subsection
{3} of this section a law in
force immediately hefore the
appointed day shall be deemed
nct to have ceased 1o be such
a law by reason only of -

Py

{(a) eany =zdézptaticns or
medifications made
thereto by cr under
section 4 of the
Jamaica (Constitution}
Cxder in Council, 12852,
cr

"]

(b} its reproduction in
identical form in any
congelidation or

revision of laws with

only such adaptations

cr mocdifications as-

are necessary or expedient
by reason of iis inclusion
in such censclidation or
revision.®

in my view Zection Z1 of the Income Tax {Amendment Act
would not come within the provisione of Section zZ€ (&) because

it was not an existing law at the time of the coming into effect

]
t=h

the Constituticn and although it amended an existing law, it
did sc by specifically repealing the section under review, and
substituted therefor new provisions which gave to the Commissioner
of Income Tax greater powers than had been given In the secticn
repealecd. It would therefore not come within the requircments

£ Section 2% (%) and had the right ic travel been protected in
either Section 15 or 1%, I would have held that the provisions

of Section 21 would Le in breach.

Having snsvered guestion 1 in the negative it follows that

the appellant is not entitlied to any redress by virtue of Section

-~ ~

2}

25 {2) of the Censtitution, as no constitutional right has been
breached. This does not however preclude the appellant from
seeking redress elsewheie. Ee did however on the 15%h January
1980 seelk, through his application for certiorari, a remedy in

respect of the notice served upon him in November 1%e7, and was
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noted, at the time he was detained at the Airport and prevented
from boarding the aircraft, there was no notice of restriction
subsisting and-therefore no legal basis for preventing the
appellant’s departure or for detaining him. It is worthy of
ncte, and a maiter for concern that in this motion the'appellant
applied for a declaration that the notice was null and void
although that notice hadg already been guashed by another Court.
The question of res judicata should have arisen and would have

been bound to succeed (see Privy Council aAppeal Nc. 20 of 1989 -

Endeil Thomas v. The Attorney General of Trinidad and Tobago).
in relation to what cause or causes of action the
appellant would have in order to recover compensation for the
wrong allegedly done to him, I ncte the consideration of false

imprisonment, and misfeasance of a public officer, but would
leave the question of the chances of success to the tribunal
before whom such cases may be tried.

For those reascns, I would dismiss the appeal, allow the
appeal filed by way of Respondent's Notice anc enter judgement

for the Respondent .. with nc order zs o costs.
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DOWNER, J.A.

Mr. Donald Panton is a Kingston businessman, who is a
divector of several companies. He has worsted the Revenue on
three previous occasicns, twice in the Full Court and once in
the Revenue Court. mow e chnallenges the Crown in & suit on
the ground that his constitutional rights have been breached,
and he has prayed in axd the previous decisions in his favour to
vindicaete hisgs rights.

Cn the 1ith dovember, 1536 he was detained by
immigration cfficers at the Worman Manley Airport for three
guarters of an hour, on the purported authority of a notice of
restriction issued against him pursuant to the Income Tan aAct.
He was released when he tendered an order of the Supreme Court
showing that the relevant notice of restriction issued against
hiw had been cguashed. The initial notice of restriction was
rithdrawn afrer a guarantee of $5,700,000 was secured by Panton.
The cost of securing this guarantee is part of the financial
loss which he claims. &ince the Commissiocner of Income Tax

ssued the nctice and she was the respondent in the proceedings

-

before the Full Court, she was presumec¢ toc have known of
the result, and her failure to instruct the immigraticn officers
tec remove the stop crder from Fanton's name was either deliberate,
negligent, without reasonable cause, or malicious. Whichever
cf these bases were relied on, she could have been liable in
tort,. Horecver, the Attorney General who appeared for her in
certicrari proceedings where the notices were guashed;
(see Suit NWos. M-c4/87 anda 88/37)is the principal legal advisor
to the Government ancd if she wae not advised to withdraw the
notice; the fault lies with haim.

it is convenient ©o set out the relevant part of the

order Panton tendered to secure his release from the cluitches
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it HERESY ORDERED:~

{

L. That the Application for an

Crder of Certiorari be granted to
guash ihe Hotice and/oxr Ordexr of
the Commissioner of Income Tax
purporting pursuant co Part 1I of
the Becond Schedule te the incone
Tax ALct to restrict the Applicant,
Deonala Panton from leaving the
island.”

- eI

£t should also be noted that the fcllowing day, 19th of January,

o

., Bincham & Ellis 3J.1),

™
2]
C

188y from the same panel, (Zacca,
Panten secured an ordsr of certicrari quashing his income tax
assessments aand an order of mandamus instructing the Commissiconex
to hear Panton's chbjections o assessments made on hin, These
were remedies in public law.

in the light of those crders, the obvious course to tak
was to secure redress in private law, for deprivation of
liberty and for any financial loss that would have been sustained.
An action in tort against the Commissioner of income Tax and
the Attorney General, under the Crown Proceedings Act could have
been instituted. Instead of this straightforward course which
could have been taken up to 10th Hovember, 1953 without any
procedusal objections based on the Public authorities Protection
Act, Panton on the 15th December, 1%3% invoked the criginal
jurisdiction of the Supreme Court pursuant io section 235 of the
Constitution in the Constitutional Court. The ground was that
his fundamental rights and freedoms protected by sections 15 and
15 of the Constituticn had been breached. Even so it would have
been an act of prudence to file the alternative claim in tort as a
pretection,; a procedure well Xnown to lawyers, even when there
are negotiations with good prospecis of an agreement. The

Attorney General was named a5 the sole respondent to this

o

constitutional motion and & feature to note was that there was no



affidavit in response by him to Panton's allegations. OCne
allegation is paragraph 10 of Panton's affidavit which reads
as follows -

"10. That by the Z4th day of October,
1588, Z had fully paid up all the
incceme Tax that was due to be paid by
me as shown by the said Capital
statements and Returns for the

relevant Years of Assessment and that I
do not owe the Governmenit of Jamaica
any Income Tax."

Here also is the letter which Fanton's lawyers received from
the Chairman of the Revenue EZoard -

"The Registrar

Revenue Court

4 Camp Road

Hingston 4

He: R.C.A. Ho. 2 of 158%
Denald Panten v. Crown

The Commissioner of Income
Tax has been advised to disceontinue
the assessments, the subject matter
of this appeal.

Consequently, the Appeal which is
set down tc be heard on the 24th t¢ the
Z2othn of October, 1%3% will not be
oppesed by us.

C.C.: Clough, Leng & Co.
sl Hari Street

ol HAXIOUY

Mr. Panton continues his narrative thus -
"1l. That on the 2lst day of October,
1988, my attorneys-at-law received a
letter from the Revenue Board, conceding
my appeal; that there is now produced
and shown to me and marked ‘DPS’ a copy
of the said letter so that on the
24th day of Octocber, 1988, when my
appeal came up for hearing, it was
allowed as the Commissioner of Income
Tax had ceonceded that the said Assess-
ments were ultra vires the Income Tax
Act; but that the Commissioner of
Income Taxz has not withdrawn the said
Hotice of Restriction. That the
Commissioner of Income Tax has since
appealec against the cvder of the
Revenue Court; That there iz now
produced and shown to me and marked
‘DP10’ a copy of the said Appeal.”
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Cn the other hand, in the Constitutional Court, there
was a significant admission from the Attorney General and it is
best tc guote it. &t page 7 of the reasons for judgment it is
recorded that -

M eossoMr, Wilkins, Counsel for the
respondent is not seeking to deny that
the applicant was detained by the
immigration Officers and therefore
hinged his submission on the absence
cf any constitutional protection

for the right to travel abrcad.”

3

he inference is thet from the cutset of these proceedings, the
Arttorney General has azdmitted thav there was an infringment of
Mr. Panton's rights, but that the Constitutional Court was nhot
the appropriate forum in which to resolve it. This perhaps
explains why there was no affidavit in oppesition.

Despite this cogent submission the Court {(Ellis, Langrin, . S
Smith.JdJ.} granted Panton three of the declarations_he had scught
and they were as follows -

#1. A DECLARAETICH

{a} that ncrices of restgictions

issued on the Znd day of June
1837, and/or the Znd day of
Hovember 1887, Ly the Commissioner
of Income Tax are null and void
and of no effect;

{b}! that section 13 and 135 of the
Constitution have been
contravened in relation to the
applicant in that he has been
deprived of his personal
liberty by the issuing of the

-

3aid noticeg of restriction;

{c} that the applicant is entitled
to compensation for the
contravention of his constitu-
ticnal rightis.

2. AN ORDER

{a} that the applicant’s name be
removed from the list of persons
whe are restricted from leaving
the island without the permission
cf the Commissioner of Incone
Tax in relation to assessments
for the vyears 1581 - 138% inclusive;
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" {b) that the assessments of
the said compensation be seu
down for assessment in Open
Court;

{c} that the Respondent pays the
costs of these proceedings.”
The Craer of the Court was unusual in that declaration and order

~

i and 2 {a} was otiliose,

granted expressly and impliedly at¢ L

was already guashed in certicrari
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iZth Hovember, 1990.
Under Rules of Court periaining to judicial review

b

introduced in 1576 in England damages could also be claimed

w

and thig useful reform may ne doubt be intrxoduced in our revised

N

Civil Procedure Code. The English rules were later inccrporate
in a statuce The Supreme Court act (U.X.) 1981,
Langrin, J seems to have hal wiser second thoughts on

this declaration and crdexy at 1 {a) and 2 {&) For in the reascns

cf the Court subseguent to the judgment, he wrote at page 20 -

¥ The failure of the Commissioner
of Income Tax to remove the notice
of restriction from the Step List
subseguent to January iZ, 1%&8 when
the notice was guashed by the
bupreme Court which prevented th
applicant from leaving the islan
was an unjuscified and arbitrary
abuse of power utterly devoid of
fair play in action.”

G

patd

O (D

fince false imprisonment and azbuse of power are torts adverted

Lo in this passage, 1t was cdd that the force of the Attorney

General's submission was not realised. Tc¢ repeat it, it was
<hat Panton had adeguate means ¢f redress utnder other law. The
oral judgment and the Order of the Courtvere haunded down on the



2%th of Januzzy, 198% while the reasons were delivered on
27th January, 19%%. The inference nust be that the decision

of the Court may well have been different if che judgment had

been reserved. That the Ccourt considered that remedies were

S where it

|

available, is evidenced in another passayge on page
was held that because of "peculiar circumstances® section 25 (2}
of the Consti ion was nct applicable.

To understand the force of the Court's aCnnoglngement;
it must be recalled that the proviso to section 25, is the
constitutional reference to adeguatse remedies under oiher law,
winich precludes <onstitutional redress. If therefore there
were “peculiar circumstances® in this cese which made constitu-
tional redress imperative, the Supreme Court ought to have
referred to them.

The Court refused t¢ grant a declaration that section
iz of the ConsLth:_un was kreached and the basis on which this

as done was set out at page 55 of the reccord in the oral

£

judgment. It reads -
"3. The applicant complains that his
cight under section 16 of the Constitu-
tion is centravened. Upon an
examinaticn of the section we £ind that
the section deals only with freedom of
movement ingide Jamaicea and dces not
afford any coanstitutiocnal yIOtubfion
to somsone leaving Jamaica.'

in the written reasons, Langrin, J again sald that section L&
of the Constitution could not aid Panton.

Since the Court granted Panton one of the declarations
he sought and refused the other, the Attorney General appealed
aygyainst the order which declared that Panton was deprived of
his libexrty pursuant 1o section 15 of the Constitution, while
Panton in turn has appealed ayninst the yrefusal to grant him a
declaration that his freedom of movement pursuant to section 16

of the Coustituticn was contravened. Panton instituted the

first appeal 8¢ it is appropriate tc commence with it.



The Panton Appeal

As the Attorney General filed no affidavit in response
to Panton, this Court must accept Panton's affidavit and examine
the issues ¢f constitutional law in that context. &As to the
circumstances which led to the restriction on his freedom of

movement, hers is his proofat page 12 of the record -

“l2. That on the lith day of November,
1288, I was about to koard an asroplanc
at the licrman Manley Azrport for a flight
abrovad on the Lusiness of one of nmy

<
iesg; thet I was detained by
immigration Officers, servants and/orx
ageﬁcs of the Cxown, for about 3/4
houxr; that I was informed by them thaz
the reascn for the detention was that
there was currently a Hotice of
Restricticn against my leaving the
Iisland and thet my name 1s on their
itist of persons whe are restricied
from leaving the Island without the
permissicn of the Commissioner of
income Tax. That I was not released
until I produced a ccpy of the Crder
of the Court. That as a result I
sufferzd great c.ngulbm inconvenience
and embarrassment.’

Te understand the implications of Panton's allegation, it is
necessary to teke into account Panton’s complaints that
notices of restriction of Znd June, 18587 and 3rd June, 19895

.

confined him to Jamaica unless he was granted permission by the

o

Commissioner of Income Tax. The combined effect of the notices

of restriction and the step ovder; he claimed deprived him of
his fundamental liberties and compelled him to incur expense.

‘Here is how he advanced his complaint ané claimed compensation

)

in his affidavit in the Court below -

“3. That on the said Znd day of
June, (987, I was alsc served with &
Hotice pursuant toc Part II of the
Secend Schedule to the Income Tax Act
preventing me irom leaving the Island
unless I had in my possession a
letter from the Commissioner of iIncome
Tax {the Commissioner) stating thac
dié not cowe any income tax or that
I Hau made SatLﬁIaCCOIY arrangement
for the payment of lncome tax payable

k2

4



“by me. That there is now

produced and shown to me and marked
‘DPZ* 2 copy of the said HNctice

of Restricticn.

4. That as a result of the said
Hectice cof Restriction I was unable to
travel freely from the Islanéd to
conduct the affairs of my several
companies in consequence of which they
suffered loss and damages. Ey letter
Gated the ZE8th day of Auwgust, 1887,
aadressed to my Attorneys-at-Law,
Clough, Long & Company, the
Commissioner sent my said Attorneys-
at Law a standard format of Guarantee
issued Ly her department to enable me
to make satisfactory arrangements
guaranteeing the payment of income
tax payable by me for the above-
mentioned years of assessment and
assured my saild Attorneys-at-~law

that when the duly stamped iInstrument
of Guarantee was received by her
department, I would be permitted to
travel. That there is now produced
and shown tc me and marked *DP34’and
‘DP3E" a copy of the said letter and
Guarantee,

f i -
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13. That by reason of the matters
aforesaid [ have been deprived of my
perscnel liberty and/cr freedom of
movement and/or right to travel freely
out of the Island and heve suffered
loss and damage and have been put to
great expense:

PARTICULARE
{a) Loss on investments $4,000,000
{b) Cost of guarantees $  &27,500
{c) Accounting Fees 5 50,000
{d) Legal expenses $ 304,600
$4,777,50¢."

it woula have been a grave defect in our legal system
before 1962 if it did not provide redress for such serious
allegations if they were proven, The Crown Proceedings Act and
the law of torts have always provided adegquate means of redreéé
for such wrongs. It was one of the areas where exemplary

damages was and is still cbtainable. Recause the appellant's
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case, as presented, ignored the remedies for false

imprisonment and migfeasance in public offzice, Mr. Grant was

l'!

compelled to argue that the 1334 income Tax Law, an“existing

law) contravened fundamenial right & freedeoms enshrined in

U.l
s
R

section 1% of the Constitution. Further,; it was said that the
1871 Amendment to the 1954 Law was also in breach <f the

said secticn 1t. ©On this interpretation of the Consititution,
it was argued tvhat secuion 4 {1) of the Order in Council

w

obliged this Court to “harmonise” the principal Income Tax Act

and its amendment ©o the grovisiocns of Chapter IiI of the
Constitution. It was further contended that since there wus

a failure to carry out theat harmonisation; the‘notices of
restriction and the stop order were in contravention of Panton's
freedom of movement to leave Jamaica in the pursuit of his
pusiness ventures.

The material part of his moticn pertaining to the
notices of restricticns and secticns 13 and i1t of the
Constitution will be cited. These notices had already been
guashed in certiorari proceedings on the basis that the tax
assessments were null and veid. This claim goces furthier and
challenges the constituticnalaty of the legislacion imposing
the restrictions. Such & claim emphasises that Panton'’s
fundamental righte were infringed and on that basis there were
financial claims for compensation. If the Commissioner of
Lincome Tax acted under statutory gowerb; which was in
centravention cf the Consticution, then Pantoen®s case would have
been water-tight. These claims must now be considered.

Secticns 13 and 16 of the Constitution in so far

as is material rea

Ch

"13. VWhereas cvery person in

Jamaica is entitled to the tunuamen tal
rights and freedoms of the individual,
that is 1o say has the right, whatever
his race,; place of origin, political



¢ colour

upinions;
subiect to
freedom of others and for
interest, to =zach and all
following, namely;

{a) iife, liberty,
the pearscn,

creed or
respect for the

s3ex but
rights and
the public
of the

security oI
the enjoyment

cf px -operty and the protection

cf the law
(D) thecociocsancnconna
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wie subsecusnt provisicon
shall have effezct for the

affording pr

rights and freedcms; subj
imitaticns of thac prote
centained in thesa provis

limitations des Lgngd to e
{ jcyment of whsz

the enjoy t of said
freedoms by any individua

prejudice the rights and
cthers or the puilic inte
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cE this chapter
purpcse of

eCi. Lo such

ction asgs are
ions being

nsure that

rights and
1 does noun

freedoms of
rest. ™

ctecvion t©o the aforesaic

it 1s clear from this preambile that if the liberties accorded
to the incividual in section 13 {2} of the Constitution are to
be secured in an ordered society with good government, that such

& Government would have duties for making laws and authorising

ity
egual

tO be recognised and protected.

servants to impuse restrictionsso that others too may enjoy

rights. Acditicnally the public inverest would have

a8 for section i& which deals with that aspeci of

parc reads as follows -

|-~
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€+

o
}.‘l
Nar

aining to freedom o movement, the relevant

No person snall be

deprived of his freedom
of” mevement: and for
the purposes of this

section

the sald freedom

nmeans the right to move
fresly throughout

Jamaica, the
< e&.r.a€ ln a.‘.lj

right teo
part of

Jawaica, the right to

encer Jakalica
immunity from
rom Jamaica.

and
expulsion



Ay *¢strl ction cn a
person's freedon of
movement which is
involved in his lawful
dertention shall nect bhe

e
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held to be inconsistent
with or in contxaventiOn
of this section.”

it must be stressed as Mr. Campbell argued that freedon
of movement is defined with precision. The piovision states
that freedom means the right to move freely throughout Jamaica
and this must mean the land and territorial waters and ths
air-space. alsc the right to reside in any pari of Jamaica be
it in Kingston or Portland., the right to enter, and this means
chat ithose in Jamaica as contexplated by the preamble have a
right to re-enter when they have departed. TFurther, once in

Jamaica there ought to be no expulsion. The State's duties

are set out in section 1v {3) and these sub-sections authorise
the state to make laws restriciing freedom of movement under
variouvs heads. It will e aufficient ©¢ name wo defence and
public safery. Comparison with fundamental rights provisions
in other Constitutions is always useful. However, in the
exanination of cases bzsed on those (onstiftutions, caution

mast pe exercised as although the structure of govermasent

R

may be similar, the words delimiting public powers and those

of section 14 of Suyana Constitution. It expreszsly guarantees

“tne right o leave Guyana“: see Ramson v. Baxker & &nor.

T Y [ 3o PR L " i Yy o e [ . P . .
ngba} I W.l.K. 103 at 2493 so that case is not deruansg to

sciving the instant problem. HWor is Jamakanz v. Abtornev

fu

General & Anor. (1983} L.R.L. {Const.! 59 which relaies o

the construction of seccion 14 (1) of the Sclomon Ifslands
Constitution. For inm that Ceonstitucion, alihough

section 14 {1} is zdentical te section 1¢ (1) of the Jamasican
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Constitution, the sub-sections have signi
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Daly, C.J. puus it thus at 2.

Ye.ee...However in paragraphs {&l,;
{bj} and {(¢) of subsecticn {2} of
seccion 14 there are included
circumstances in which a law may
restrict & right to leave Soloncn
islunds apd, reading that section
as o whele, in my judyment the
"right to move freely throughout
Soloweon Islands’ must include

& right to beard a vessell or
aircraft whick will cross part

of Sclomen Islancds to reach the
frontiers and cross them.”

Yinat was the low which zuthorised

Income Tax to

was contended on behalf of my. Panion that

Wis Lo exXamine the 1854

determine this

determine

Constitution and in particular section 4 {1} of

Council was in force.

regtriction on

fncome

subsequent to auagust 1962 when

Panrion.

the only way 1o

Tax to

LaW

o
e

£ Urder in

the

What was the effect of section 4 (1)
of the Jamaica Constitution Order in

Council 198G2 on:s

- - - - 2 T
{a] Pa..cigr_’czril £ {1} of the Firs
Part I ¢f the Income Taz L

Income Tax {Amendoent)

nton’s complaint was

O
Py
Lv]
o

{a} The gist

income Tax Law (1954) znd ifts Amendmeny of

that the zlteraticn of the legal

A

section 4

511 laws s
¢ in Jamaica

he appointed day

oni

that <ay, and al
veen made before th

to

into cperation may {(subject as
cforesaid; be broucght into force,

il LCCoraahce

in that behalf, on or after

Wit any provision

that day,



"ut all such laws shall, subject
co the ?ICVlb¢una of this secticn,
L& construed, in relation Lo any
pericd beginning on or after the
appeinted uay, with such
aceptacions and nmodifications as
may be& necessary to bring them into
conformity with the provisions of
this Order.”
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The changes in the Jamaican Constitution since 1944

were by way of organic growth. There has been continuity in
1

tevelcopment since then. *h
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ordered change is reflecied in secticn 4 (1) of tThe Order in
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1o provides for the continuity of
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existing laws as well as providing that the legis

vtner authority can repeal and amend sech laws. It recognized

i
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that with thea new nomenclature accorded to nany of

Institutions, il would be necessz.y to construe the exis

Lring them in conformity with the provisions of the 1962

Constitution. These existing laws modified and adanted remained

There iz a distinction in the Order between
adaptation and modification and repeal and amendment. The
power to repeal was made explicit and if there wasg an cmend-—
ment, such amendment must be in conformity with the new

constitution in form and subscance. Lascfar as on amendiient

wag concerned, that would b
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Congtitution. &8s [or laws subseguent to the apLointed day,

the Coastitution was the supreme law and cimendments to existing

laws would have to yield to the supremnacy of the Constitution.
section I reads -

e, Subject Lo the provisions of

cectiars 43 ana 5¢ of this
~n8"ltLL¢C“; if znvy other law is

incensistent with this Constitution,

this b~nsh_LuL10r sinall preveail

and the cther law shall, te the

excent ¢f the inconsigtency, be veid.

F
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This approach is borne cut by section 4 (Z; (a} of the Order
wnich reads -
{1} et icecnccceas

{2} Without prejudice to
the generality of the preceding
subsection, in any law which
continues in force on and after the
appointed day or which, having bheen
made before that day, is brought
into force on or afier that day,
unless the context otherwiss
raguireg—

} references Lo the Governor
Bhell, in relation ©o any
period Leyginning on or
after the appoinced cay,; be
gonstrued as refzrences to
Lo the Governor-General;”
This is an example of modificati aud adaptation. There ove

ctiiexr exumples in sub-sections (b}, {(c}, {d}; (e}, (£}, {g},
{h}. The emphasis on aduptations and wodificacvions is
reliterated in secticn 4 (5) (&) which veads as follews -

&} 'The Governcr Gineral nay,
© made at any time within o
period of two YoRrs cummencing wits
the appointed dzy and publ*anea in
the Gazettie, make such ada
and modifications in any

which

L3S A

centinues ian force in Jamaico on

and after the appointed @MJJ cr
vhich having bzen made before thal
dayg is brought into force on or
after thaor day. oo appear to himn
to be necessary or cxpedient Dy
reason of anvthing contained in

this Crder.”
One example of this iz the Constituticn {Variation of Existing
instruments) Order 1384, 1964 Proclamations Rules and
Regulation Jamaica Gazetre Supplement page 545 vihere in
paragraph 3 there is & general adaptaticn or modificacion of

all laws s that Minister should replace the word Governor-

(¥

General and CGovernor-General in Council. In section

H:

Governor—~General was te replace Governcr. A fucther exanple

— -

eferring to 2 new coffice - The Director of Public Frosecuticns

~

‘which took over the criminal jurisdiction of the Attorney
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is section 4 (5 (H). That sub-section reads -
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{b} Without prejudice to the
generalicy of pawagraph {a) of
this subsection any Urder made
thereundey may transfer to the
virecter of Public Prosecutions
any function by any such law
vested in the Attorney General,”

The nub of Mr. Crant's submission was that it was
obligatory for an adapitation and wmodification exercise pursuant

to section £ (i) of i

,’3

¢ Oraer, o be carried ocut to bring the
lawg in force - in this case the Income Tax Law, 1554 in
conformity with section 1u cf the Constitlution. 1In his submission
however, adaptation and modification hed the same effect as
amendment. Paragraph 4 in Part fi 195¢ Fncoome Tax Law was the
legislavion impugned. 1n s¢ far as macerial it reads -

"4 (1) Subject tou ithe provisions of

paragraph (Z) cf this Rule no person

shall leave o1 attempt te leave the

tsland nor shall any tichet; voucher

or cother document eniicling an 1y
persen to leave the Island be issue
It

v}
to such persocn unless such person has
inohis posses sion a cervificate duly
signed oy or on behalf of the
Commissicner of Income Tax certifving
that such perscn -

{a) dCes Not owe &Ny income TEK; or
(L has made satisfactory arrunge-—
. ments for the payment of any

income tax payable by him,*
There was nothing in the income Tax Law which was in force
until i was amended in 1970, which required adaptation and
modificétion because section i¢ of the Constitucion is specifically
governed by section 26 (8), and this later section pracludes

any challenge to a law in force pertaining to

4]

undamenital

Riglits enshrined in Chapter ii..
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That section reads -

2L 0L = 7} cicitienionnnannna
{%} HNothing contained in any
law in force immediztely before the
appointed day shall be held to be
inconsistent with any of the

and
1orﬂt of
to bA done
these

! e

cthing done und
any such law shal
in contravention of anvy o
provisicns. ™

&

th Voo
provisions ¢f this Chap“=

e e
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Seccion 26 (8] of Chapter IiI of Lhe Constiiuticn creates a
special :egime with regyurd to laws relating to fundamental
righits. 1t is prospeciive, because the presumpiion was that
whose righis were already enjoyed by the pecple of Jamaica.
Chapter Il was entrenched to prevent tncse rights from being
abridged in the future by the State. I did not have a

revrospective eifect. Egually section ¢ (1) of whe Order in

%1

Counc:l, which deals with “adaptations and mod:ficaticns® of
"exizting law”, does nci touch “laws in force® whickh deal with

fundamental rights and freedoms. Sechion 256 {6) creates an

and it any law does not, it can be aumended by the legislature
(see Baker V. The Queen (1575) 4.C. 774 and the subseguent
smendment to sectionm 2% of Juvenile Act). if such a low is part

of the common law then thz Courts may attend to it or, depending
on the CLYCUMSTANCES,; leave its reform to the legisiatuye.
{B} . Is Section 21 of the Income Tax

{amendment} Act 1870 Ultra vires
Section 1o of the Constitution?

Jord

©t Is necessary te emphasise thet, if there was o

0

constitutional guarantes to leave Jamzica, it would have
expressly been included in section 16 of the Consticution as
indeed it was in the constitution of Guyana and Sclomon Islands

~3

|»)=

e
|

and seems from Jamakena {(supia) in Kiribzti and was

v
+ —_

therefore not cpen to tiis Court to infer what the Lroaners
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cf the Constitution excluded. Further, there were no words

oy

frem which an impliceation could erise. 3ee Stone v. R. (1930)

i W.Z.R. 87¢ vhere there was an unsuccessiul atuvempt to infer

that trial by jury was entrenched in section 20 of Chapter LiI
of the Constitution. The fraaers of vhe Constitution cmitied
to include such a guarantee and it would be censtitutionally

impertinent for this Jourt %o inccrporaie such & provision und
the guise of interpreting it. What is permissible is to
examine the legislative provisicns and if o fundamenital right
15 curtailed and the matter is brought to the Court Lo examine
how the wrong can be redressed. The legisliative powers is
conferred by secuion 43 (1} c¢f the Constitution to "muke laws
for the peace, crder and good government cf Jamaica®
to the provision ¢ the Conscitution.® DSection 21 of the Income

a law in force. That law in force

o

mende

D}

Tax {Amendment} act
wag protected by section 286 {9) (z; of the Constitution.
Apart froem lawes in force dealing with fundamental

rights and Ifreedomz, the Constitution is supreme over other

&7

laws. GSection 2 of the Constilution states this supremacy.

2. subject to the provisions of
sacrions 22 and 50 of this Constitu-
ticn, if any cother law is inconsistent
witl: this Constitution, this
Conscitution shall pravail andé the

other law sitall To the extent of the
inconsistency be void.”

The Iwportance of this secticon 1s that it runs counter ¢c the
sublmission that it is necessary to consider the repealed section
in cenjuncticn with the amendment to determine whether it
ceomplied with Chnapter IIT of the Constitution. Even if thisg
amendment were invalid, the valid part ¢f the income Tax ict
would be retained and che invalid pari be severed. Secticn 2
has a severance clause buillt into it, by the words “t¢ the

extent of ilhe inconsistency be void." If wuat remains after

the inconsistency isstruck down is valid and seflects the intent
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of the legislacure it will remain enacted law. This was the

approach in Hinds v. The Queen (1577} A.C. 155 where part of

the Gun Court Act was ssvered and the remaining sections left
rntack,

I1 is now apprepriate to turn to section 28 {$) of the
Constituticon since the Principal Income Tax Act and its 1970

aiscndment is being considered. That section reads -

“{9) For the purposes of sub-

secuvion (&) of this secticn a law

in force immediately before the
15

appointed day 211l ke deemed not
to have ceased to be such & law by

reason only cf-—

{2} any adaptations or medifica-
tions made therets by or
under section 4 of the
Jamzica {Constiturion) Crdex
in Council, I8¢z, cx

{b) its reproditcticn in identical

form in any censclidation

or revisicn of laws with only
such adaptations cor mocdifications
as are necessary or expedisnt

by reascn of its Inclusion in
such consolidaiicn or revision.®

a feuture to note is that this subsecticn implicitly acknowledges

that "existing laws” of secticn 4 of the Order in Council and

LUn]

laws in force®of Chapter II1I ave the laws befere the "appointed

day.” The existing laws are to ke “adapted and modified” to

the new legal systen. The laws in force dealing witkh

E

fundamental rights and freedoms are presumed to conform o
Chapter 1il provision and therefore cannct be challenged in
the couris on the ground that thay dc not sc conform.

TG demonstrate the significance of the "amendment® or

of section 4 of -

(v

he Order in Clouncil, it is necussary
tC set out the amendmenic contained in section 21 of +whe

income Tax (amendment) Lct.

Zi—— The First Echedule to the
1cipal Law is hereby asended by
pealing Rule 4 in Part ii theveof
nd substituting therscof the following
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4 ({1} if the Ccmmissiocner
thinks fit he may serve on any
person a notice reguiring that he
shizll not leave the Island unless at
the time of leaving he has in his

possession & certificate issued by or
o b -ulF of the Commissioner within
the eceding ninety days stating
thr.:.t he-—-—

2} does not owe any
income tax, or

s

{bh) has mede satisfac~
arry angemenus for
jmcnt oL 1nc0mu

income Tax Law, fince there was noc
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previocusly i
fundamental right enshrined in section 16 +to leave the Island,

this is permisegilble legislation. The legislature was careful

to previde the defauliing taxpayver with 211 the information he

regquired¢ to settle his tax. gection 21 {Z} reads -
N {2) ©On the application of any
pewson cn whem a notice uade r paragraph
(i) has been sevved, the Commissioner
shail issue tc him within thirty days

after the date of the application, =
notice of assessment in respect of all
income tax that will be due by him az
the date of his intended departure from

Sanctions are provided in ihe criminal law by seciion Z: {3}

which reads -

i1

{3 Where a notice has been
served on a perscn under paragraph (1},
ani 1% has not been withdrawn by a

urther notice served on him by th

Commissioner, that person shall, if he
leaves ihe ia;and in contravention of
the notice, be guilty of an offence
and liable on swamary conviction o

a fine not exceeding fifty doliars cu
e a term of Impriscnment not
exceeding three months, or to both.”

e
£

Further, section 21 {4) gives to Immigration Officers, members

of the Constabulary Force, the power to detain for = specific
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I find ithat the restriciions on leavi ng Jamaica are
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¢ the legisliature to make such
provisions and s0 & netice of restriction from leaving the

island and direccions for a stop order toe enable che

b

muigration Officer tu know those whe can be lawfully detained
are within the scope of the Income Tax (ommissioner‘s powers,

&Lre the authorities in accord with

{a} the contention that the income
Tax Law in force in 1552 4id not
reqguire adaptation or modification
pursuant to section 4 of the Order
in Council to make it conform with
the Constitution?

and that
{b} section 26 (8) of the Constitution
precluded a challenge tc the Income
Tax Law on the ground that its
previsions contravened section 16
of the Constituticn?
{(a) Mr. Grant has helpfully brought to cur attention
p ¥ g

numervus auvhoricvies and an attractive article - “Thien is an

Existing Law Saved® Public Law (1876} by Framncis alexis which

have proved most useful. The firse authority was Kanda v.

Government of Malaya {1%62) 2.C. 32Z. 3In the Mzlaya ccnstitu-

tion there 1s a marked difference in the saving clause which makes
it inapproprizte to cumpa it with the Jamaican Constitution

in this regard. The differences ave emphasized in

Lozd Denning's cpiniom. BE p. 333 he said -

e oL bET
i..z-l. Ih\_fc-. f
article 1

TIoZ (1) Susject tu the
Lv‘iuw1ng provig: Ln ¢t this
L*%cle...,ctue SR 5L1ng laws
shall.....cuntinue in force on
and afrer Herdeka Day, with such
modifications as may be made
therein under this article.....
The Yang di-Pertuan AYLNG RBAY,
Within a perioed of wwo YEears

beginning with Herdeka Lay, by
crdey wake such moedifications
1n any 2Xisting laW....e....



appear ©o hillm necessary

or expea;cnt for the purpuse

of Lringing the provisicng of

that law into accoyd wikth the
pawvisicns of this Jonstitutiohn.....
sny Court or tribunal applying
che provisicn of any existing law
{which has not been mcedified on ov
after Mzrdeka Day under this
article cr otherwise) may apply it
with such mcdification as may be
necessary wo bring it into accord
with the provisions cof this
Constitution. In this article
modificacion includes amendment,
adaptation, and repeal.’ ©

o]
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£t was againsc that background of these wide provis
ciiat Inspector Xunda could end did legitimacvely claim that he

could only be dismissed by The Public Service Commissiocn and not
by the lommissioner of Pulice who had che pewer to dismiss befozre
independence Day.

in attorney General of St. Christopher, Hevis and

finguilla v. Reypncelds {1979) 3 211 E.R. 131 theo Privy Council

law which by sectiovn 103

b‘
o

wl

had to decide on the status ¢f an exisiz
cf the Constituticn stated that eristing laws "shall as from the
Commencement oi this Constituticon be counstrued with such

modification, adaptaticn, gualificaiicns and EXC2pPLivns as may

t&
B
e
o

g ther into conformity with this Constituticon.® In view

of this peremptoryorder, the existing Leeward Islands {Emercency

-

‘.L'.}

Powers) Order in Council of 5% was construed so as to conforn
with the Fundamental Righus provision in the Constituiion. It
must be peinted cut that there was no reference in the opinion

of the Board to a cluuse similar tc section 28 {8) of the

Jamaica Constitution as a specific saving clause; concerned with
provasions contained in laws in force which cannot be scrutinized
te see if they ray have offsnded Chapter 1l provisicns relating

T

© Fundamental Rights and Freedoms. I¢ seems thal in the

o

bt. Christepher nstitution, the law in force must be construed
“O coniorm with all the provisicns in the Constitution. %Yhile

in Jamaica, the constructicon which is appropriate te che words
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:Ses caken together, is that “amendment and
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repeal” by the legislature is necessary te bring laws presumed

to be in conicrmity with the Constitution if They are not in
actual conformity. In any.event, these laws ir force which
pertain vo fundamenial rights and freedoms will noi be declared un-~
constitutional because of the effect of section 26 {8) if they

remain unamnended. Theose laws in force, which do not pertain

{

o Chapter 1Y, and reguire adaptation ané modification

o

provisions are covered by section 4 of tie Urder in Council.
Construction by the Courts will be sufficient to bring them
intc conformity.

To reiterate, implicit in the Jamaican Constitution
development is the process of ordganic ygrowth. Thus it was left
to the legislative and executive organs, the power itc repeal
and amend so as tc conform while in St. Chiistopher the
fundamental change was to be effected by the Constitution itself
and no laws were spared from the reach of the Constitution.
Although the relevant St. Christopher constitution was not
availablég whie comparison between the consiitubions is likely

to be correct as in Eaton Baker Ve R (1875} 3 W.L.R. 462 such

a point would not have escaped a Doard consisting of

{Lori Diplock, Lord Simon, Lord Crouss, Lord salmon and

irl

Sir Thadders #cCartny). Further, the Scaré in Reynelés had
Lorc Salmon and Lord 3imon as members.

To sunmarize the situation, the existing laws must he
interpreted tc conform with the Constitution. Where they
Cannot conform zfter adaptation or modification then such
provisions will be declared invalid if unamended. i special
regime is however created for laws in force whose provisions

fundamental rights and freedoms. They

o))

pertain to encrenche

were presumed to have been made in &ccordance with Chagpter ITI



provisions and where the presumption was not borne ocut they
could nct be challenged in the Court. However, they could be
amended and repealed Ly Parliament tc conform. On tais aspect
therefore, these cases are not in Panton’s favour as was
submitted by Mr. Grant.

J.5. Olawoyin v. Commissioner of Police (15¢1)

All W.L.&. 203, was a case from the Federal Supreme Court of

& headnote at p. 205 shows both the similarity and

e

ifference between the {(1556)

£

igerian {Comstitution) Urder in
Council and the Jamaican Constitutional Instruments. The

scope of the saving clause as regards the Supreme Court would
be the same although the wording is different. Here is hoﬁ the
surpeme Co is specifically treated in sectiocn 13 of the
Ordexr in Council in Jamaica -

"13.{1} The Supreme Court in existence
immediately before the commencement
of this Urder shall be the Supreme
court for the pu““osea of the
Constitution, and the Chief Justice

and other Judges of Lue supreme Court
holding office immediately before the
commencement ©if this Order shall, as
from c¢het time, continue to holid the
like cffices as if they had been
appo;naed theretc under the provisions
cf Chapter ViI of the Constitution.®

~

')

-

kN

*

ere is how the reporters headnote disposes of the Higerian

[\%]

situation at p. 205 of the report -

Order in Council,
1 existing law only

(8§23

S
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on 3 of the Higeria
d j
I

aw is in conformity
the Cons itutiong uﬂd
tion & of that Order saves
sting Courts only 1nao£¢¢
as ;s consistent with the
provisions of the Order.
Section 5%c being not in
conformicy with the Constitu-
ticn, in so far as it Du:ports
EC provide for the sharing of
the functions of the H¢gﬁ Court
or its judges with other p;:sons;
is to that extent not zaved oY
secticn 2 of the Grder as such an
existing law; and the Hative
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”Ccu‘_s appellate Division of the

High Court as created by Section 55c,
being incensistent with the
Constitution in so far as 1t consist
in part of non-dHigh Court Judges, is
to that axcent not saved by section 4
¢f the Order as such an existing
Court.”

It 1s difficult to deternine how this case would be helpful to

etermined in this case

e
E_
)
£
b
I}
»
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the specific point whi
namely, dees tie saving clause in the Ordex oblige this Court
o construe all laws in force and their amendments $o that they
ceniorm witn Chapter III provisicns. Lf the saving clause
in the Urder had the effect as submitted by Mr. Grant, what
culd be the effect cf section 2& (&) of the Constitution
which on the face of it, prokibits scrutiny of laws in force
on the appointed déy to determine whether they were in

contravention of the fundamental rights provisionsin Chapter IXIi?

T

Trinidad Island-Wide Cane Farmers’' hssociation Inc. and

"3

Attorney General v. Prakash Seereeram (1575) 27 W.i.K. 329 on

the other hand :lluminates the issue te be decided. The
constitutional structure there is similar, so is the wording
and the issue to be decided resembles that which 1s o be

decided in the instant case. In Trinidad there was an

—~

amendment o the 19¢5 Ordinance which was reflected in Cane

Farmers Incorporation aAnd Cess Act 1973{(The Act). It was

contended successfully that the 1973 Act was ulira vires the

E

Censtitution and the headnote at page 330 accurately reflects the

relevant part of the decision. It reads as Ffollows -

“iiii) The :3¢5 Act as amended by the
1973 act is not a reproduction in 1dentical
form of the 196% Zct included in a
consolidation or revision of the laws:
and the amendments effecced by the 1873
&sct are not by way of adaptation or
modification to the 1555 act, but effect
a2 substantizl change in the mode of
imposition of the cess and an increase
in 1ts quastum; and consequently the
amended Act 1s not saved as an exi sting
lzw under s. 3 of the Constitution.”



Bearing in mind that thé saving clause in secticn 4 {1

the Order in

of the Urder in Trinidad ana that secticn 26 {(¥) of the

Jamaican Jonstitution corresponds to section 3 of Trinidad

" Constitution,

-5

Council in Jamaice is similar to section

(5'

Haytali, C.J. had this

¥ . I therefore pass on to censider
the twe main quesblbur in this appeal,

namely whether the 18965 Act as amended
by the 1573 Act ccentravenad {a) the
applicanit's freedom ¢i associatzon and
(b} his right nct to be deprived of his
preperty except by due process of law.

<

before dealing with these
guestions it would be uaezul Lo draw
attenticon to the ternzs of s 2 eof the

=
Constiturion. It prescribes
alia, thaus

"Subject to the provislion of
sections 3 {(which relstes to the
seving of laws in force azt the
commaencement of the Constitucicon)
& {which relates vo laws passed
during a period of smergency)

and 5 {which relates to lawg at
variance with CH1l of the
Constitution! no law shall
abrogate, abridge, or infringe ox

auchorise che abrogation, abridgement

or infringment of any cf the
rights and freedoms hereinbefore
recognised and declared.....’

ic s
acits whiclh: may not ba do; by an Ac
oz “uflx”?cnt but it 1s noif necessary
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5 &d that the obiect
sion 1s not to authorise
the scrublay ¢f any law in force at
the comuencament of the Coasthnutlon,
to detect whether 1t is consistent
with the buman rights and fundamental
freedoms securzed thereunder,; but o
ensure that no enaciment passed after
the commencement of the Coanstitutien,
that is two say. any future enactuent
shall dercgate from or infringe any
of thise rights and freedoms. Iee
the <decisions of the Privy Council in
PP v. Hasralla (15¢7; 106 W.I.R. 289,

{1967} 2 #il E.®R. 161, (1957) 2 &.C.
238, (1867) 3 W.L.R. 13, and especially
in De Preitas v. Benny and Others
(1975} 28 wW.i.R. 523, (1975] 3 W.L.R.
38g."

{1

te say at page 337 -
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The status of laws in force iz governed by section 4
of both Ordexs which play a relatively mincr role in the
construction of these and other laws with modification and
adaptation so as to bring them in line with the crder.

For laws in force which pertain to Fundamental Rights
and Freedoms, cnce the law is amended, it cannot be enforced
unless it conforms tc¢ the Consititution. The irrebuttable

pPresumption of invalidity nc longer appliss. Thus in Seerceram’s

case there were amendments sc at.p. 333, Hyatali C.J. said
"The use of the expressions ‘repro-

ducticen in identical form' and

“inclusicn in such consolidetion or
revision,’ fortifies me in +h
conclusion., When rezad and cor
together as they should be, it w
be seen thaet their clear purport
is to preserve the validity of zll
laws in force, if they are
reproduced without alteration ard
incluGed in any consolidation or
revision of the statute laws.

To achieve that cobject the words
‘identical ferm® in the first
expression are employed £o ensure
that the statute intended ©o be
reproduced found its place in
such counsclidation or revision

without amendment cr alteration.
Hence the provision that adaptations
and modifications which were
necessary or expgadient o affect

its reproducticn woere act to be
regarded as amendments or
alterations thereto.®

This clear statement enphasises the éistinction between
adaptation and wmodification from amendment. The first may

Le preserved even if it does not conform with the provision of
ithe Constitution i.e. 1%t is saved by section Z¢ (8) bscause

it deals with Chaptér ilI provisions. So here is the

conclusion at which Hyatali, C.J. arrives at p. 3¢&

nu
§

Ti *—:..

For these reascns, I hold chat the
provisions of the 1945 Zet as amended
by the 1973 ZAct which reguire a sugar

manufacturer to deduct a ces:s from
the price at which the appliicant sells

his cane to sucn manufaciurer &
inconsistent with s i {a) of +h
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Chief Justice. There iz
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whzch emphasi
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section

Urdev. AT P.

in that “hey authorise
n of the enjcyment oy
£ Droperty w*vacu;
snsation.
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the effect of
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identical form of the
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in 2 consoli
laws.l®
To return ©to
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Income Tax {(Zmendmen

it doss not offend ssction

legitimate fo;
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> iegislat
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to be

V“{_-lf;i

both expressions
enactment which by
own CoRencement prior
the Constaitu~
into existence &s a law
reason cf its nonrrepnal
has continued LO exist

136z when the
commcnced the
the only law
Trinidad Is
associztion andé for the
saved by the provisions
L be a reproduction in
1931 Ordinancea
revision of

i3&1
in force
siand-Wide

n or

o

a

CoT Ay
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provisicn issue and
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tite Constitution it being

cure tu impose restrictions on leaving

Jamaica for failure to setitle outstanding amcunts with the
Commissioner ¢f Income Tax if there be in force, a valid
assessment. This is pernissible because freedom to leave Jamaica
is not & fundamental righi =nshrined in ¢he Constittcion.

{B) The zole ¢f sectiocn 2§ {¥) of the Consiituticn
in precluding a challenge to laws in force at the commencement
Of the Comstitution to determine if they infringed fundaomental
rights has been frequently stated by the Privy Council in cases



from Jamaica and Trinidad. It is convenient to cite

Saton Baker & Anor. v. R. {1375) 23 W.i.m. 463 at p. 485 -

“ 8¢ in order to dispose of the
appeal it was necessgary for the

Board to decide the preliminary
guestion cf law: whether Wasiralla®s
rights were governed by s. 20 (&)

¢f the Constitution or by the

common law rule. Upon his preliminary
Guestion Lord Sevlin, who delivered
the opinion of the EBoard, said thi
about the effect of s. 45 {8} of the
Constitution upon the applicability
of s. 20 (&},

s

. -

1 chapter [sc. Chapter I..
hich section 20 (¥} forms
£tieeas.. proceeds upon the
presumption that the fundamental
righis which it covers are
already secured to the people of
Jamaica by existing law. The
laws in force are not to be
Subjected to scrutiny in crder <o
See whether or not they conform

fo
£
=1

by
(g

et

&

o

to the precise terms of the
protective provisions. The
objazct of these provisions is

to ensure that no future
enaciment shall in any matter
which the chapter covers derocgate
from the rights which at
Coming into force of tihe
Censtitution the individual
enjoyed.,’ ©

TS

The principle was reiterated in De freitas v. senny & Ors.

{1575} 3 W.L.R. 388 at 363 where Lord Diplock said -
¥ “Chapier I of the Censtitution
of Trinidad and Tobage, like the
Corresponding cuapier Iii of the
Constitution of Jamaica (see
DPP v. masralla (i961L) 2 &C 238,
proceeus on the presumption that
the human rights and fundamental
freedoms that ave referred toc in
gections i and Z are already
secured toc the people of Trinidad
and Tobagc by the law in force
there at the commencement of the
Coenstituticn. Section 3 debars
the individual from asserting
that anything done to him that is
authorised by a law in force
immediately before,ﬁugust 3, i
abrogatces, abridges vr infringes a
of the righits or freedons recoynised
and declared in sectiorn 1 o

pParticularised in secticn 2,° ™
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When the presumprion is rebutted, that is to say; &
law in force purports to contravene Chapter Y:ii provision,
it is not for the Court to amend or repeal those laws. That
would be for Parliament. This is in keeping with our organic
growth which has been a characteristic of our constitutional
cevelopment.

The trie constitucional role of the judiciary is to
incerpret the Constitution and statutes and apply and develop
the common law. To go outside those.fanctions would be contrary
to the Constitution, designed as it was, on the principle ¢f the

separation of judicial power from that of the executive and of

the legislacure.

Be 1t noted however, that since it has been decided
that section 21 of the Fncome Taxz {(amendment} Act could not
be saved by section 26 (¢) of the Constitution as it is

subseguent to 1562, and it is not o oe found in a codification

G {3}, then ii must

RN

Or revision so as to be saved Ly section
not de in contravention of the Constitution. is iv does not

80O contravene, that concludes the disCussion on this aspect

of the mavter.

Yhe upshov of 2ll +his is that i am in agreement with
tne Constivutional Court in refusing to grani Panton &
declaration that his raght to leave Jamaica was ensnrinad in
section 16 of the Constitution and consequently there can be
no cententiicn that secuion 21 of the income Tax {Amendment) Ackt

was 1n breach of that provision. Alsc there is no rule of

construction which obliges this Court o vefra:in from considering

the provision in the amendment on 1ts own. i1 was contended
on behalf of Panton that both the rYepealed paragraphs and the
amendment should be considered together to determine whether

they complied with section 25 (8} of the Conmstitution bus such



The Attorney General's Appeal

Decause the Constitutional Court found that section 15

of the Conscitution was breached, they proceeded to grant

Panton the Jdeclarations he sought.’' It is helpful to examine

section 153 {1}. It reads thus -

E

"15.—(1}) o person shall be
deprived of his personal liberty
save as may in any of the following
cases be authorised by law—....".

There are three features which are to be notad. Firstly,
the word liberty appezrs in section 13 of the preamble so it
is reasonable to construe liberty as being covered by section 15
where the marginal note is “Protection from arbitrary arrest
or detention” and "Protecticn of Freedom of Movemeni® in
section 16 which has been previously treated.
That this is the reasonable approach, can be szen by

examining the other freedoms listed in section 13 {al.

Ui

There is "life™ which is covered by section 14 where the
warginal nocte 1is, "Protection of right ©o life,® then there
is "security of person® which is coveied by section 17 where
the marginal ncte is “Protection from inhuman creatment. ”

Thereafter comes “enjoyment of property” whicn is covered by
section 1%, where the marginal note is “Compulsory acguisition
of property” and concluding i3 {a) is the "protection of the
law" where the marginal note is "Provision to secure the

protection of law.®

the patctern which smerges is that every marginal note

pertaining to 13 {a} gives an accurate summary of the scope

i

)

nd limiv of rights enshrined. This is of paruicular relevance
for a word of such wide impoirt as liberty. Liberty in
section 15, therefcre, ocught to be limited Lo general area of

"Protecticon frxom arbitrary arvest and detention.”



Courts of construction now take a liberal attitude to

cross-headings or marginal notes and in Director of Public

Prosecutions v. Schildkamp (1%7%1) a4.C, 1 at ¢, Lord Upjochn

acknowledges ihiat in some cases they "control iie meaning and

_—

ambit® cf the sec¢tion to which they refer., Lord Head

-

at p. 10
takes an ecually liberal stance. Such an approach is even more
appropriate when construing a Constitution and that has veen
the approach used Lo ccnstrue section 15,

Another approach wiich illustrates the scope and limits

L e e

of personal liberty contemplated in seciion 15 1s to examine

O

the case whers it is permissible to depyive anyone in Jamaica

of liberty. Because the Censtitutional Court gave “libevrty”

a wide interpretation, it is appropriate to set out the
circumstcances authorised by law toc deprive one of personal liberty.
These instances must give assistance how liberty.in the main_ ..
clause oughi to be construed. Sub-secticn (1) at (&) - (f) reads
as follows -

-

"i5.—{i} HNo persocn shall be deprived
cf his personal liberty save as may in
any of the following cases e autborised
by law—

{aj in conscguence oi his unfitness
to plead to a crim.nal charge; or
(L in execution ¢f the sentence ov

areer of a court, wnhether in
Jamaica or elsewhere, in respect
of a criminal offence of which
he has been convicied; or

execution of an order ¢f the
upreme Court oxr of the Court

]
et
]

L

Appeal or such other court

& may be prescribed by Parliament
on the grounds of his contempt

of any such court or of anocher
couri or tribunal; or

Cr

2

‘in execurion of the order of a
court made in order to secure the
fulfilment of any obligation
imposed on him by iaw; of

Pt
A
—



{e) for the purpose of bringing
nim before a court in execution
of the order of & court: or

(£} upcn reasonable suspicion of his

having commaitted or of being
auout to comaii & criminal
gffence; or....”.

The permissible instapncss wheie the state may deprive an

-
ot
—rt

inGivicual of liberty are cuvered by section 13 (1) ia} -
fub~sections {a) - {(f); all refer to cases where the court
carries out its duries in the criminal or civil law by making
orders for the deprivation of libersty or where the police as

members of the gxecutive arrest or detain to take scmeone

to court to answer a criminal charye.

The instances listed in (gj, {h) and {1} read as follows

"{g} in the case ¢f & person who
has not attained the age of
twenty—-ong vears, for the
purpose of his education or
welfare; or

{h) for the purpose of preveniing
the spread of an infectious
or contadious disease; o

{i) in the case of a person who

: is,; ©L 18 reasonably suspecte
to be, of unsound mind, addi
to drugs oy alcchol, or a
vzgrant, foxr the purpose 0 his
Care or ireatment or the
proteci.on of the COMMUNITY; Or...°

ﬁ_

J

ad

rl

These pertain to the welfare of mincrs, instances where
deprivavion of iibertiy is to prevent the spread of contagious
dizease or instances where the person is of unsound mind,

addicted to drugs, @ vavran These deprivations ¢f liberty

("1
-
I

&rfe TO protect the community. 43 for {3) and (k) they read

ags rfollows -~

-~
[N
e

for the purpoese of prevent.
the unlawfel entry of that
1nto Jamaica, or Ffor the puri
of -Léectlng the szpuls:ion,
gxvradition or other lawful
remcval of that person from Jamaica
or tihe taxing of proceedings
relating thereto; or

i

<3
&2



“{k} to sucik extent as Tay be
necesgsary in the execuiion Gf
& lawful order reguiring tha
person to remain within a

specified¢ area within Jamaica

or preoiiibiting him from heing
within such an area, or to

such extent may Dbe reasonably
justifiable for the taking of
proceedings agyainst that person
relating to the making cf azny
such order, cy to such extent

as may be reasonably Justifiable
for *astrcining that person
Guring any visit thdt he is
permitted to maks to any nart

s
4]

of Jamaica in which, in con-
seguence of any such order, his
pPresence wouid gtherwise be
unlawful.”®
inese sub-sections deal with deprivation of iiberty in instances

of deportation, exitradition or the imposition cf a curfew.

A1} these instances, authorised oy law, illiuscrate that

(1) is & limited concept as defined in Lie

L

liberty in section 15
marginal note. Ancther concept of liberty is freedom of

Xpression which is the concern GOn Liberty by J.5. ¥Mill is dealt

with in other sections of Chapoer IXx,
section 15 (2) reinforces the construction that th his
aspect of liberty is controlled. It lays down the procedure as
to how the police and cihers authurissd by law are Lo arrest or
detain. Xt reaaws thus -
B T )

{2) Any person who is arresied or
uebalned dell be 1rxurﬂeg as soon as
re ¢

and section 1% (5} (o) and (7) are the conditions which are tO

appliy to those detained during a state of SMErgency.
wection 15 (4) is important - it reads —

“{4) Any person who is uniawfully
arrested or detainsd by any ovher
person shall be entitled to
compensaticn thevefrom from that
person.”



This is another instance to illustrate how liberty
is to be defined. ESection 15 (4; shows that i1t is limited
Lo those instances where a person is unlawfully arrested ox
aetained. &As for compensatiocn, the issue was whether when
Panton appeared before the Supreme Court "there were adeguate
means of redress available to niim under other law.® Xt is
appropriate to emphasise that the purpose of this guarantee
is to preclude any legislative, judicial or executive decision

—

after the appointed day from being implemented which provid

-l
o3
“J .
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or uniawiul detention without compensaticn. If there was such

a circumstance then it would be a proper case for redress

s
&

pursuant to section 25 {Z2: of the Constitution. It w
therefore not sufficient for the Court below to rule that -
“in any event in view, of the peculiar
circumstances of this case we are not
incliped to view that section 25 (2}
i3 applicable. The failure by the
respondent to take the point in limine
support ouxr view."
This passage prompis the guesticn as to what were the
peculiar circumstances wiich reguired suspensicon of the proviso to
secition 25 (L) of the Constituticon? Further, from whence did

the Court derive iits jurisdiction to suspend a constituticnal

provision. Moreover, 1t seems alveley .y, Chief Consiable of

Merseyside Police {1389} 1 all E.R. 1(23 was cited andé “hat

case indicated that there was a tort known to the common law
which could provide an adeguate remedy.
it 1s always necessary to examine the basis of the

judgment in the Court below to determine whether the principle

and if it wag not why theay

i
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(o

correc

{

adopted by the Court was

erred. The principie expressed in ihe celebrated Indian case
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cf Sawhney v. Passport Qffice {187

of a Indian citizen te have a passport issued to him was relie

on as a cuide to construe likcroy in section 15 of the Jamaica

O]



Constitution. That right depended primarily on Zriicle 21
and to & lesser sxient on Article 14 of +he indian Constitution,

A - M oy A o SR =R T, N ]
Article Zi at p. 33% of the report reads -

person snall be deprived
personal liberty except
roucedure established

Here is aow treated the matter after comsidering

the case of Kharak Singh v. The State of U.P. (1964} 3.C.R. 322,
354, 347 at p. 580 -

23

Thisz cecigion is a clear authoriiy
for che position that ‘liberty’in our

Constitution bears the sane comprehen—
§ive meaning as is given to the
i Y oby the 5th and

expressicn ‘liberty
l4th smendments to the U.S. Constitu-—
tion and the expression ‘personal

liberty in Art 21 only excludes the
ingredients of ‘liberty® enshrined in
nLt 1% of the Constitution. 1n other
words, the expression perbonal liberty!
in Art. Z1 takes in the cight of

locomotion and to travel abroad, but

the right to move threoughout the

terrivoaries of Ind;: i” not cove*cd

by ¢L 1“abnqcn as
ke

Further on p. 54Z the learned Chief Justice sald -

5

ssessseasa-it follows Lhat under

Arv. 21 of the Constitution no person
can bz deprived of his ¢¢CQL to travel
exXcepl acLoxr Aug Lo procedur
d
la

O "C;: l

establish by iqh. £t is not disputed

that no ¥ Was mads by the 8tate
g3 gwlathng Or depriving persons cf such

(L‘

"J

iWo featuies are te be ncted about ihis decision. Firstiy,
the ample interpretation accorded €0 the word libertv and
secondly, that it may be gqualified by Procedures established
By law. Further, life znéd liberty are curibined in one clause and
there was no legislation limiting “libertv" o he granited a

Passport in the pukiic interest

U

secondly the judgment was 0¥ & bare majority and the

minor:ty decision shows thut limitations cculd be appropriately



applied to liberty in india.
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AL p. 544 the minority judgment
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however, thought there was

is what he says at p. 15 of the
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judgment of the Couxt -

" The 1eacing case con this axr

the law in the Ccommonwesalth ig:

Sawney vs. Assistant assport Officexr

Government of India 1507 AIR LI3G

{wS’” 35°)a Coult consisting cf 5 Judges
b

eme Court of ﬂﬁd; Iin this

The Court .n de
QiOVWSlﬁﬁ toe the JamulcQ Constitu
deciGed that the righit to travel ?bﬁOddp
Seing an xntegral part of the personal
llDFrLj of the citizen was protected

by the relevant guarantee of personal

o e o oy ty

LXregGOh,

1

.o

it is this extensive intevpretation given to “"liberiy" despite
tie controlling words in the marginal note limiting its ambit
that may have caused the Court to decide against the httorney

General.

s

Heve is how the Jourt construed liberty in secticn 15
in very wice terms asz including ths vight to leave Jamaica.
Twe passages on page 17 of the reasons will saffi

The first reads as follows -
Y Perscnol liberty is used in
Beccron L5 of the Jamaican Constitu-

Tiln as a comprehensive term to
include nll the varietles of righus
which ¢ to make up perscnal libertiy
of man ciher than fosg ucclt wWith
in 5ection it tioii 16 deals

i tain rights

25 =11 such

e

rignes wihich were not dealt with

Hi. ¥Wxlkins, for the raspondent
urged us o give Secvion 15 its
narrowest interglretation wiaich is
chac the secticn embraces nothing
mwore than a protection from
Grbpiirary arresc or detention.”

To my mind, the Couri erred in giving this wide construction

to liberty in section 15 because they disregarded the controlling
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detained” as unduly restrictive. So they went on Lo expand



nd those words of limitaticn a2nd stated -
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in cui view the yight tc travel
aproad is within the ambit of the
expression ”peﬁscnul liberty® as used
in section 15 and personal l*DCLLj
section was not intended
L0 bear the naryow interpre: at on of
freedom from physical restraint.®

the s
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cts the essence of the Jourt's error.
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Papton have sdeguate redress

{a) by way of certicrari under other law as
regards guashing the Hotice of Restriction?

{-) in the tort of false imprisonment

by the Commissicner ¢f income Fax or
misfeasance in public office as regards
his detention at Horman Manley Airpori?

Crucial o anycne seeking to vindicate his rights is

Rzcowd established by ths

Py

the Supericy Courts o
Constitution. Courts are the adjudicating organs of Government
to determine rights according ©o law. Panton had seriocus
complaines to make and it wewld be o reproach to any legal

system where unlawful lsmprisonment was conceded by the Crown in

board zan sirciaft und secondly he alleged that he would suffer

financial lcss becauss o netice of restriction was imposed

Constituticonal Couri, the notice of restriction was already

gquasnedu in certvicoraril preceedings. He then SoUgnL compensa-

What does the Constitution say abouit outalning redress

i\i

for such mutters: since Panvon has soughy o ohtain

compensation frowm the Constirutional Court, it is imperaitive oo

-
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25,
cf suosection (<} of this section, if
any person alleg's that a“j uf the
PEOVLISL

3 s -

Deen, is peing or is llhc;
contravened in relation bofhimg then
without prejudice to any cother action
witii respet to the same matter which
is lawfully available, that person
may upply tc the Supreme Court for
radress.”

The first puint to note is that section 25 of the Constituticn is

at there are actions available

o]
v
o

pasedu cn the presuinpric
other than those pursuant te section 25 of the Consticution. This
is presumed in the words, “then without preiucice to any cther
actron with respect to the same matter which is lawfully

available that person may apply to the Supreme Court.® This is

3]

not surprasing in Constituitiors modelled on British censtituticnal

iaw and practice where the law 0f torts buttressed by the Crown

&)

Proceedings Act provides the principal remedics for compliainis

in vespect of unlawful action by Crown servants.,  The full range

they continue to be available. Horeover, the legislature and
the courts continue to develop the rangs of remedies Lo meev
new situations.

Section 23 {2} indicates the type of redress zavailable

if & cocastitutic

P

il actien 18 scught for enforcing the

provisions in section 14 Lo 24 inclusive. I+« reads -
{2 Tne Supx;me Court shall have
cf15¢pal jurisdiction to hear and
determine wny application made by
&ny pesrson 1in puarsuance of sube-
section {1} of this sectioen and may
make such order issue such writs
and giV' such cirections as it may
consider apprepriate for the purpose
ci enfULcing, cr socuring the
enforcemenc of, any of the provisions
Gf the said sections 14 to 24
tinclusive! to fne procection of
which the perxrscn concerned is enticled.”

H o=
M
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there are other actions availzble then chere may be no need to

meant wo ensure that there will be siatrutes and decisions of ihe
cocurts which Ccan be resorted toe in an action to vindicate
individual rights according to law. The rights enshrined stated
Jroadly are wo be rescrited to as a last resort when there is no
protection in the siatutes and authorities. PFrom the Very ocutset
of the Constitution in Chapter & section 1 {9}, the couris are
accurdaed the responsibilicy oif determining the constituticnality

and the legality of actiuns by any person of autnerity. 5S¢

. = o

judicial review is entrenched in the Censtitution in addition o

vhe prior superviscry jurisdiciion of the sSuprenmes Court,

G ntrol of any o:.hew
Person or at L
fuvnctions u his Constitution
shall be construied &s pracluding
a4 court Ifrom exesciging Jurisdiction
in celation to any guestion whu'ha&
that perscn or au+iohlbz has performed
those funceions in QCCOLdaQCb with
this Constituition or any other law."

v 1n exercising any

"section 1 {9) ko provisicn of chis
Constitvution that any person or
authiority shall not be subject to the
direction or

Q2

i3

i

5O that courts will review matters on complaint whether the

r—
—~

breach be under ths Constitution or cther law.
Furtner, the proviso to sectiun 25 (2) reads -

UE] et ciccnscascronnnoonn o
Provided that the Supreme Court
shall not exercise its powers undex
this subsection if it is satisfied
that adequate means of redress for
ithe contravention alleged are or
have peen available «o the person
concernad under any other law.®

This is a mandatory directive that the Supreme Court shall not

+.

exercise 1is powers under the Consticution if there is adeguate

means of redress under other law. The Constituticn was iniroduced
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inco @ mature legal system with iis statutez and decisions o

the ceart preoviding the protection of law. Yhe presumption

{ o
{n

is that -this protection would continue and only where thec
a failure of the legislature 1o enace laws on ohe Principica
enshrined in Chaptoer IX¥I or there is a gap in the commen law

that the Supreme Couri ought Lo exercise its povers pursuant

o seccion 45.  The provise to section 25 implicitly acinuwledges

crafied and interpreced in conformity witch the congtitution.
in develeping the common law, the provisiocns of Cnapter IiX
must always be applied. Lord Lipleck in three cases gmanating
from Trinidad scvated the principles essayed here in classic

language. I cited zll three in: Junious Horgan v. The Litorney

General (unvepcried) 5.0.C.k. Ho. $/56: Maharaj hc. 2 {1874}

30 W.ILR. av 3Zi: Harrikissoon v. -The Attorney General of

Trinidad and Tobage {197%) W.L.X. L4 and above all Chokolingo v.

The atitorney General of Trinidad Tobago. In this case

Harrikissoonis the must pertinent and was cited bolow. S0 L

cite the relevant pussage at page 10 of the judgmeni -

% %he notion thaet whenever 1de'

N J'_‘._
iz o failure uj any ocrgan «f Sovernment
cr & public aul hu-iby oo public cffécex
¢ coumply with the law this necessar ily

e contravention of some
ight <r fundamenitsl frocdom
sed to *ﬂu¢V¢duu¢S by Chapter I
I the Constituiion is fallacious.
The right to apply to the Zigh Cou:c

o 3 e by D e g e

nder Secition ¢ of the Consvituiion

o

aran
:2

ool SYR G BT

3

for redress when any human tight or

funGameniol freed 12 oy is liliely

te be contrevened, is an important

safeguard I those rights and

freedums butits value will be

diminished if 1t is allowed Lo he

misused as ¢ general substittie for the
j fu; invoiking judacral

stracive action.”®
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The principle is even more applicable to the Jamaican
constivution with its mandatory provision in the proviso which

2Ccs a5 & kKind of estoppel. See D.P.P. v. Feurtado 30 W.i.&.

205, Langrin, J however, treated the Provise as a matter of

discretion which could be zvoided by "peculiar cirrcumstcances., ™

dere 3s his ruling on page 19 . of the judgment -

LAny event, in viaw of the
peculivr c.rcumstances of thig
case we are noet inclined to the
ien Jection 25 {z) is
the failure by the
A h: yoint in

“hterestingly Blomguist v. stitorney General of the Commonwealth

of Dominca {1%:27; 1 X.C. 435 construed a provisc which is

Similar co that of ssction 25 of the Jamaican Consticution,

except may in the proviso is the mandatory word vather than shadll

ppeal 37700 delivered

2ist Harch, 1%%0. 2 landowner sought interest at a higher
rate under the Constituticn rather than the rarve tnuer the law
in force. The Privy Council applred the rate of interest in the
Crdinance in accordance with the direction ander the provisc.
The Dominican comstitution has o seving clause anu hcre is how
Lora Mackay puts it an p. <97 -

“...c.Section & {8) of the 1837

Constit:tiad provides: ‘Hothing in

this secticn shall affect the

cperation of any law in force

immediately before the COming 1nto

Cperacicn of this Constitution... '
2mnongst the laws in force on

i daxch 1967 was the Ordinance
which was originzlly enacted on
3 June 1946, ¥n view of the

pIovisions in the Ceonstitutions
"“h.l.Cﬂ. un”)"” *O;.Q.;h;’.gs ba‘fﬁ
gferred uogh;ng in zection ¢

¢f either Constitution affeccs
the cperation of the Crdinance. ®

H !
[HIRe,
L



Then on p. 495 Lord Mackay continues -

Y. ...WhEre; as in i
was & law in existence in Jom1n¢*“
at the date of the acquisiCﬂon of
the land which authori i
acguisiticn there was -
Lordships® cpinicn a law applicable
te that acquisiticon within the
n-aning of section 6 of the
constitution. it did not cease to
be applicable o the acguisiticn
when the timetable applied in its
provisions for the assessment of
compensation was not prompoly
carried cut.”

]
¥l
AL
rF
o+

chizs is a powerful statement of support for the relevance

©Of the provisc was recognized in Junious Morgan {supraj. I must expand

on that recognition tc demonstrate the relevance in this case. .~
The constituticnal provision which Blomguist sought to enforce,
50 as to benefit from a higher interest rate, z2nd at compound

interest reads in section & (L} -

“{1} Ho property of any aescription
shall be compulsor ily €aken possession

of, and no interesi in or £ight over
property of any descripition shalil be
compulsorily acguired, except where
provision is made by a law applicable
to that taking of possession or
acguisition for the payment,; within

N a reasonable time of .adeguate
compensation. "

The Board referred Blomguist to the law in force For his rate of
interest. Similaxly, the Court below by granting Panton
compensation must have rglled on secticn 14 {4} which to repeat
for emphasis reads -
: A} a0y person whoe is unlawfully
sted cr detained by any other
;son shall be entitled to

compensaivion tiherefor from that
But the proviso refers Panton ©o other law where adeguate means
of redress is available. 7This is the law of torts and Panton
would be hard put to say aGequate compensation would not be

provided in area of law where exemplary damayes may be available.
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Misfeasance in a public office which the Court below
rejected and Mr. Grant, in this Court doubted, could have been
Mr. Panton's chief corner stone.

it is now appropriate to turn to the aulhorities
establishing the tort of misfeasance in public office. There can
be no doubt that the Commissioner of Income Tax is a public cofficer
for the purpose of this tort. There was no valid notice of
restriction against Panton when he was detained. The second
notice of restricition was gquashed and the initial notiée of 1587

nad been withdrawn. These facts were presumptive evidence for

the ingredients of the tort: bLrayser v. MacLean (1875) {(VI)

L-R.P.C. 358 is an example where abuse of power resulted in false
imprisonment. It is not proposed to examine in detail the scope
of this tort except to say that the essential features are
different from the tort of false imprisconment by pelice officers

ance with

(7]

in Jamaica which reguire specific pleading in accor
section 33 of the Constabulary Force Let. The following

passage from 3Zrayser v. MacLean {(1§75) (VI) L.K.P.C. 395 at 406 1is

instructive -

“ It wuppears, therefore, o their
Lordships that the sheriff in this case
was guilty of a misfeasance in the
exercise of the powers which were
entrusted to him by law and in the
Gischarge cof his duty as a public
ministerial officer, and thar in
respect cf that nisfeasance he is
liable to an action for the damage
which resulted from that act, not-
withstanding it was not proved
against him that he was acrtuated by
malicicus motives. The mere fact of
the misfeasance and the damage
resulting from it by reason of the
attachment issuing upon the return
as conclusive evidence against the
Plaintiff was sufficient damage tc
enable the Plaintiff to wmaintain an
action against the sheriff for that
misfeasance, and to recover the
damage which he has sustained in
censeguence of it.”



c

The clue to understana this case is that it is & species of

action on the case. The Commissioner did mot effect the zrrest
bt by causing the immigration officers tc acrest Hr. Panton

after the Supreme Court quashed the notice of restriction, she
could be liarble for misfeasance in public coffice. &ince her
sritten instructions caused Mrz. Panton’s false imprisonment

there was no need to prove malice. This is the ratic of Brayser's

rase, Iin Bourgoin v. Ministrv of Agriculture Fisheries And Food

(!

{1985} 3 W.L.R. 1027 where financial loss was the damages claimed,

& unanimous Court of Appeal held as recorded in the headnote -

"that in order o estaklish Lhe tori of
misfeasance in public offsce it was not
necessary to prove that the defendanc

had been actuated by malice towards the
plaintiff or had acted in bad faith but

it was sufficient to show that the officer
knew that he had no power to do thal which
lie did and that nis action would injure
the plaintziff and subsequent‘v gid injure
him and that paracraphs 23 anu 2% 4id
disclose a cause of action.”

This case was decided on & preiiminary point of law and ihe
Ministry of Agriculture settled the case. Mann J, at fixst
instance in referving to the mental element in the tort said at
the penultimate page of his judgnent -

B I d¢g not read any ¢f the decisions
to which I have been referred as
precliuding the commission of the toxt
cf misfeasance in public cffice where
the cofificer actually knew theat he had
no power to do that which hie did, and
+hat his zct would injure the Pla::t¢Ff
as subseguently it does. I read ths
judgment in Dunicp v. Woollahra
Municipal Council (1%82) A.C. 1Z¢ 1in
the sense that malice and hknowledge

are alternatives. There is no

sensible reason why the common law
should not afford & remedy co the
indured party in c;xcunskancea such

as are before me.’

This approacih was expressly appiroved by Clivex, L.J. as he was
then and both Parker and iicurse, L.JJ. expressly agreed with

Oliver, L.J.. Tue importance of thils passage is that as regards
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financial lcoss ¢laimed, if Mr. Panton had proved at a trial,
the case made out in his motion that the Commissioner had

actual knowledge that ithe rvesitriction was invalid when she

il

failed to withdraw it and that she knew that financial injury
would result, then he would have succesded in his claim for
damages. As in the tort of negligence, financial loss and mental
injury are more difficult te prove than physical injury.

As for the Hhouse of Lerds, 1t is necessary to refer
again o the identical passage cived by Langrin, < in the

Coust below at page 1T of the judcment. In {alveley v. Chief

Constable of Herseyside Police (198%) 1 &11 E.R. 1325 at

p. 3025 Lord Bridge in determining whether thevse was a cause of

action on the pleadings gaid -

at least that a public Of__Cﬂf hau

done in bad faith or possibly witheut
reascnable cause an act in bne eXercisa
of scme power or auchorivy with which
he wees clothed by virtue of the

cffice he held.®

incurred expenses in preparing a guarancee at the Commissioner's
reguest. The avihovitices establizh that such a cleim will be

considerad

U

Y {he COUrts.

P

There iz also the primarcy cort of false imprisonment.

To reicerate, it was on the basis of the novice of restriction
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issued by the Commissioner of In
iwprisoned or decained., The immligration officers were mere
ministerial officers and acced on the basis of the nctice of

restricuion. Lt was therefcre essential for che Commissioner
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of income Tax to be joined as a defendant if z serious case were

made against the (rown in an crdinary action. Thac this point

- -

was made on behalf of ths Attorney General in the Court below
is evidenced on page ° oI the judgment of Langrin, J. speaking
for the Court. £t reads -

" Ceunsel for the Rezpondent,
contended, incer &lia that the
riginal jurisdiction which is
vested in cﬁe uupxeme Lourt by viriue
of Section 4% of the Cunét;huu¢ur
would not be exercisable if tha

Court were sauisfied that dueguq,a
means of vedress wers or had been
aveilable o the person conceinea
under any other law (See the purovisce
o sec. £5 (2)). ZiIn this regard,

ne supnitoed, an action in tort fou
false lmprisonment s avcilable

Lo ithie applicant. Such & submission
undermines the main contention of
the applicant which is chan he has a
COnStlthb¢bnul kip ghu Lo rravel

cad and that vight was contravened

by the state. The tort cf false
iuprisonment mey HOY Succeed againsi
the Immigraticon Officers since the
applicant would have to prove the
absence of reasonable and probable
cause or nalice.”

The action however, would not be against the police bhut the

Commissicner of Lncome Tax., (ases as Hopkins v. Crowe (1&36)

Lia]
'
fi=%
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4 Ad. B, 774 and Austin v. Dowling {1s70) L.R. S .

i

illustrates the principle ithat it would not be “he immigration

cificials, who were mere ministerial officers: but the Conmiscioner

H

alse lwprisonment.

+h

of Income Tax whe would be liable for
“his case hes been argued in terms of whether there is

& constitutional righi to leave Jamaica. The substance o

=t

however, is that ir. Panton was wronciul Y deteaned for thriee
Guarters of an Lour because the Commissioner had not withdrawn
her restrictive notice after the notice had Leen guashed in
the Supreme Court. The wvight L¢ leave Jamaica is dependent

)

on cbtaining a passpor: and ilat is governaa by ithe Passport Act.

The appropriate Minister under that Aot has a discretion in the
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issuance of & passport. Since the exercise of his discretion

affecis the rights of thos: entiiled to a passport, his

~

discretion nmust be exercised in accordeance with law, and there

is 2 right at coummen law to tfravel: see R, v, Secretary of

State for Foreign & Commonwealth Affairs exparte Everetite (1989)

Z W.L.R. 229 where Taylor, L.J. said at p. 231 -
"eeo...But the grant or refusal of

a passport 18 in a guite different

cacegory. It is a nattoer of

administrative decisions, affecting

vhe rights of individuals and their

freedom of wravel. it raises

issues which are just as justiciable

as, ror example, ithe issues arising

in immigrabion cases,”

Thus courts applying the law will reguire the Minister

vo act fairly in accordance with principles of natural justice.

The Minister must also takxe into account the DEOViSi0ong of

section 24 of the Comstitucicon which gives protecticn from

Giscrimination. This is the cyual prorecticon clause of the

1

Jamaican Constituticn. It is against that background that

courts give protection to those in
is regretted that he has come o the wrong forum Lo seek
compensaticn especially since counsel for ths Crown, Mr.

in a gracious admission in the Court belcew, acknowledged

Jamaica. 48 for Panicn, it

Wilkzinsg

that

Panton was wrongfully detained. 1i is difficult ©o see how

Panton could have failed in an action for falsge imprisonment

against the Commissioner of lncome Tax and the Attorney General

sc the concession was gracious as well as Leing probably

correct.

Panton may have to seek a concession from the Attorney

General to institute the proper action in the Supreme Court

because of the statutcry piivileges the Crown Enioys as regardcs

the limitation pericé or alternatively, he could seek an
ex gratvia paymenc. Had counsel on his behalf read Crown

lips ceorrectly, the motion in the Court below could well

counsel’s

huave
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Leen treated as a writ and a statement of claim could then
have been filed and served. As it is, the Attorney General's

appeal must be allowed and the orders below set asice.

’..ﬁ

The appeal of Panton must be dismissed.



