JAMATICA

IN THt COURT OF APPEAL

CAYMAN ILLANDS GrAND CUURT APPEAL No. 7 /71

Be FURE: The Hon.Mr. Justice Luckbhoo, Ag. President
The Hon. Mr, Justice Edun
The Hon. Mr. Justice Hercules (Ag.)

URMUND PANTUN v, REGINA

Norman Hill, Q.C. ond P. Rickords for the Crown.
Dudley Thompson, W.C., C. Ruttray Q.C. and
wWethe Chinsuve for the Applicunt.

15th, 16th December, 1971 ond l4th January, 1972.

HERCULES, JuA. (Ag.)

The trisl ﬁF this Appliccnt tock pleoce from the 18th to
the 2lst Jonuery, 1971, He wes chorged with frgudulently converting
to his own uge ond benefit on 9th Februory, 1968, the sum of £500
received by him for and on account of three brothers, viz: ..

Melbourne Watler, Stacey Watler und Keithbourne Watlir contrary to
Section 23(1)(1iii)(b) of the Larceny Law Chapter 82. The jury by a
mzjority verdict founo him guilty (nd he wes scntenced to imprisonment

for two yeors,.

Melbourne Wetler gove evivence thot the Coymon Islands
Guvernment hod destroyed S00 feet of road frontage of certain lands ot
Frank sound, Grond Coymon, owned by the three Watler brothers.
Melbourne Waotler authorised Applicont to nugoticte with the Government
for compensation for the domoge done to those lands. In consideration
thereof he pold Applicant 20 guineas.

Some doys later, Applicont reported that he had seen the
Administrotor and that the Administrotor would not ogree to pay more
than £500 os dameges. Applicant advised Melbourne wetler to accept the

£500 in view of the possibility of losing the cose in the Grond Court.
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Next day, on Applicant's invitation, Me.bourne watl.r went to Applicont's

office cond signed ¢ document purporting tu be o guit claim, whereupon

Melbourne watler then gove Applicant £5 anog Applicunt told him not to
let onyone know how much wes poid by the Government. This witness
testified theot he first knew that Applicont was really paid £1,000 when
he went to the Administrotor's office some time in the month of March

and be never authorised Applicent to retoin £500,

In crogs-examinction, however, the some Melbuurne watler
steted: "He (referring to Applicont) used the word 'bonus'. I took it
thet 1f he could get more from Government thon what he told me Government
had paid, he could kuep itl." This wos clecrly repeated in re~cexeminetion
s follows: "I understood th. .t Governmunt could pay £500 and that snything
Pantun could get over was his. I received £500, I guve him £5, It hed
nothing to do with bonus." This cvidence 1m cross—cxaminution cnd ree-
examinction was o compluete volte foce from the evidence given in chief.

As part of the crown's cose, the witness admitted guite uneguivocally,

that he expected Applicont to keep whetever he got in excess of £500,

Moreover, apart from this verbol wvidence, Melbourne wptler
admitted signing twn wocuments both of which were received in evidence
as bxhibits 'A' ond '8'. Exhibit YAt recds os follows:

" GEORGE TOwN,
GRAND CAYMAN,

CAYMAN ISLANDS
Bth FLBRUARY, 1968.

RECEIFT

RECEIVED FRUM U.u. PANTUN (LAW AGENT) ACTING IN MY BEHALF
IN NLGUTIATIONS wlTH THE GUVERNMENT of the. GRYMAN IsLANDS, FOR
SETTLEMENT OF A CLALM FOR ALLEGED DAMAGEs DUONE TG MY PROPERTY AT
FRaNM SOUND, DISTRICT UF GRAND CAYMAN, CAYMAN IsLANDS, DURING THE
ROAD CONoOTRUCTIUN IN GRAND CAYMAN IN 1958 to 1960, THE SuM OF

FIVE HUNDRED POUNDS (£500). STG.
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" HAVING HeRETO ACCEPTED AND HEREBY SET MY HAND AND SEAL
HERETO I McLBUURNE wWATLER, DO HEREBY FULLY ANL FUREVER REL INgUIGH
ANY FURTHER CLALMo AGAINST THE GOVERNMENT of the CAYMAN IoLANDS AND

(:;  ANY OTHER PARTY IN THI- CUNNECTIGN.

IT I5 FURTHER AGRELD THAT ANY CUMMIoLIlUNs OR OTHER EXPLENsSES
INCURRED IN oETTLING THIL MATT.R MUTUALLY QUT OF COURT Is NOT MY
RESPUNGIBILITY, AND THAT MY LAw AGENT CAN CLAIM oUCH FURTHLK EXPENSES

AND/OR COLTs FRUM THE GOVERNMENT.

oIBGNED, oEALED AND DELIVEReD THIS 8th DAY OF FEBRUARY IN THE YEAR OF

<V) OUR LURD-UNE THUUSAND NINE HUNDRED AND SIXTY EIGHT.

5ED. MELBOURNE wWATLER
MELBOURNE wAILER, et ol.

WITNESS (to the aobove signoture)
Sgu. NAUMI PANTON,  ®

Exhibit 'B' reads as fullows:

<~) " George Town,
Gronc Cgyman,
Caymen Islands,
GRAND CAYMAN, 7th Junucry, 1968.
CAYMAN IoLANDS o.a.

TU wHUM IT MAY CUNCERN:-—

THIS AGREEMENT MaADE THIs- DAY ABOVE wRITTEN BETwELN
URMBND L, PANTON ACTING A5 MY 'LAW AGENT® AUTHURIZES MR. PANTON
ACTING IN MY BEHALF TO NeGOTIATE wITH THE GOVERNMENT of the

(:;f CAYMAN ISLANDS IN SETTLEMENT FOR DAMAGES DONE TO MY PROPERTY

AT FRANK LOUND DISTRICT, IoLAND AFOR:uSAID, FOR A 5UM OF NOT Lbbs
THAN £500, 0. 0. FIVE HUNDRED POUNDL oTG.

UPCON RECEIPT OF »UCH ouM I MELBUURNE WATLER, ACTING ON
BEHALF OF MYSELF, AND MY BRUTHERL STACEY wATLER AND KEITHBOURNE

WATLER ALL BEING LEGAL OwNEHo UF SAID PROPERTY, HEREDY AND
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"FOREVER RELINYUISH ALL OR ANY FURTHER CLAIMS AGALNST THE GOVERNMENT
of the CAYMAN ISLAND:.
SIGNED, SERLED AND

DELIVERED. oGD. MELBOURNE A. HWATLER
MELBOURNE A, wnTLER.

SIGNATURE (7)
wlTNEos OF THL ABUVE
oIGNATURLE W "

The signature of the witness is apparantly indecipherable
and does not agppear on the copy filed with the bundle,

tt is tu be noted thot in Exhibit "gr . Applicont wes autho-
rised to nug&tiatu faor o sum af not less thon £500, As pointued out
above, the cuntents of the document were supplomentod by the evidence
of Melbourne Watler who "understoud thut Government could pay £500 ond
that anything Pantun could get over wos his".

Vgssel Jahnson, Financial secretary of the Cayman Islunds,
gave cvidence confirming thot £1,000 wos pald to the Applicont but he
denied thot Exhibit 'A' wos the quit cleim given tu him, It is most
unfortunate thot the Crown did not produce the guit claoilm that ought to
have been in the possession of the Financial secretory, In any event,
Exhibit "w!' as it stonds does not purport to establish anything contrary
to the evidence given by Melbourne watler. The verbzl wvidence remalns
guite cleor os to what must have buen agreed botween the porties regonrding
any sum in excess of £500.

At the close of the Crown's cose, Mr. Thumpson made s no-
case submissiun on the basis, inter ©lia, thot Melbourne wetler under-
stood thot bonus meunt any profit over ond chove £500 wes to go to
dafendant. This submissiun wos rcjected by the Learned Trial Judge
who cnlled upon the defendant cnd left the cose with the jurye

Many grounds of cppecl werc filed by the Applicont but the
one most loboured by Mr. Thompsun c¢nd which indied cttracts the cttention
of this court is: "thot the Lucrmed Tricl Judge was wrong in Law to hove

refused g no-cese submission s the wvidence aof the crown does nat

estoblish e../
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esteblish the ingredients of the offuence charged".

There can be nc doubt thot ordinarily the guestiun whether
the prisocner toock the property chorged bono fide under o claim of right
0r whether there is froudulent intent is for thoe jury. Hut in order
thot a prisoner charged with frodulent conversion may be convicted,
he must be found to have a fraudulent intent - R. v. Hignett (1950),

94 5.Jd. 349 - "Moreover, the true noture of the transeoction is o guestion
of foct in sach cose", R, v. Smith 18 Cr. App.R.76 and R. v. Sheaf 19
Cr. App. R. 46,

Whot folls fur determination nouw is whether on the evidsnce
of Melbourne Watler guoted above it ceon be sold that the ingredient of
froudulent intent waes estoblished by the Crown so os to meke out a primc
fucle cuse. Mr. Hill submitted thut it wes, but it clearly emerges
oput of that evidence th_ot when the applicant rutained the £500 in excess
thot was paold by the Government, he wos merely doing whot he was expected
to du in accordonce with the arrongement he mode with Melbourne Wetler,
Un the bansis of thot arrangemunt, the guestion of froudulent intent
was  completely negotived in tho casc fur the Crown. Indecd thot evi-
dence goes further and alsu establishes a bona fide cleim of right

to the £500 in ¢xcuss, on beholf of the Applicant.

It is hardly nucussory to examine the cuthorities ducling.
with thu submission of no cosc to answere. suffice it to say thei ane
situaticon in which such o submissicn can be upheld is where the
prosecutionts evidence hos been su discreditud @s @ result of cross-
exemination or is so manifestly unreliable thut no recsonable tribuncl
could safely cunvict on it. This olbeit is a motter of proctice and
naot o matter of low - Per Lord Parker C.J. Pructice Note (1962) 1 All
E.R. 448, In the stote of things in this case, the submission that
no prima fzocie case had been made out and thot the cose should not

have been left to the jury wes suund and should hove been upheld,
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Therefore, by a mojority of the court, this
for leave to appesl cgoinst conviction and sentence hos
as an appeoly  the gppeal is allowed, the conviction is

the sentence is set oside.
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