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iLHAL~PERKINS, J.4.:

¢n May, 12, 1970, the responcent suffered an unfortunate accideut
resulting in severe injuries to her right hand. 4s a consequence she
sva.bt to recover damages in an action of trial before Melville, J.

witheut a jury.

Lt the naterial time the respondent was a presser euployed by the
appellant, Her job involved the operation of two power steail-pressing
nachines at the appellant's laundry on Molynes Roud, Kingston.

In paragraph 3 of her statement of clain the respondent alleged
that the appellant had "impliedly agreecw, or it was (its) duty, to
grovice a safe systen of work and efiective supervision of the saiu
operation of the power steam-pressing vachines,'" and that it had
comitted breaches of its agreeuent, or were negligent in that it Lac
(a) fziled to take any proper precaution for her safety; (b) eiployed
zn incoupetent fellow servant, who had negligently pressed a button
on & nzchine operated by her thus causing the upper part of that meciine
to cescend on her right forearm. Shé alleged, further, that the
appellent was negligent in eploying an incoupetent and unskilled feiiow—

servant to "work along with" her.

In its defence the appellant denieda that it had failed to pruV‘i

e
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a safe system of work and effective supervision of the operatlon/ua0u1 ]
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It denied that it was guilty of negligence as alleged by the respondent, or at
alls In particular, it denied that the respondent had gsuffered her injury in
the manncr alleged by her. The respondent was the sole author of her misfortunce.
In the result Melville, Jo was called upon to resolve & relatively
narror issue as to the appellant's liabilitye. Put simply it was: Did the
respondent suffer her injury as the result either of the failure in the appellont
to provide a safe system of work and effective supervision of the machines, or
of the negligence of a fellow=-servant?
In support of her claim the respondent gave evidence in which she described the
circunstances leading to her injury. There were 4 steam—pressing machines,
two small and two large, which were so placed as to describe a semi=circle., oiae
was responsible for the operation of the two small machines, Her co=worker,
Tda Griffiths, was concerned with the operation of one of the large machineg
(hereinafter called "the No. 4 machine" ). Another co-uorker, one Saunders,
operated the other large machine (hereinafter called "the Nos 3 nachineg® ).
Saunders wes absent from work on llay 12, 1970, Ordinarily, she (the respondont )
pressed the upper part of a shirt, that is, the collar and shouldcrs, on onc o
other of the small machines, Griffiths would thereafter press the lower part or
that shirt on her larger machince On Hay 12, hovever, there was a large quantitr
of shirts (or skirts) to be pressed and delivered by 12 midday, and Mr, Chin,
the appellant's manager, asked Griffiths and the respondent to speed up their
worke He started to use one of the small machines. In those circunstances tho
respondent decided to usc the other of the two large machines, the lTo. 3 machine,
to press the lower part of those shirts ywhich she had pressed on her other aall
machine. The No. 3 machine could accomodate two shirts at the samc tine. Thile
using the machine on which she had placed a sﬁirt, Griffiths placed another slhirt
on the machine. ghe then sprayed both shirts and said to Griffiths: "Tda, mind
ny hend. I don't like anyone to use the machine that I am using." Grifiiths
pressed a button causing the upper part of the machine "to slam down" on hex
ri@hﬁ hand, resulting in severc second degree burnse It was she, and not
Griffiths, who should have pressed the button. Her evidence disclosed sonc
measure of uncertainty as to the precise position of her hand when Griffiths

pressed the buttons In the early part of her cvidence she described her hand
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ap being "right dowm on the pmachine on the shirt." In another part, she said:
9T was actually holding the spraying gun when the machine came d own on it." That
then wags the case advanced by the respondente

Before turning to the evidence led by the appellant, it is important
to notice here certain allegations by the respondent and certain counter—alloga-—
tions by the appellant concerning the No. 5 machince According to the rosponﬁentg
this machine was defective. Ordinarily, in order to cause the upper part, or
head, to come down on to the pad on which an article was to be presscd, two
buttons had to be depressed. The ssult of this was that the head = the heated
part — descended gradually until it cemc into contect with the pade But botl
buttons had to be depresscd to secure this resulte Onc of the buttons on tlis
wachine, however, was defective. It was possible, because of this defect, to
cause the head of the machine to descend by depressing one button only. In this
circumstance the head came down rapidly and not gradually as it did when the
machine functioned properlye.

Tn her evidence the respondent said: "The machine wasn't working
properly because when it came down it slammcd and it was onc button that T had
pressed.” She said, too, that Mr. Chin had worked on the machine the day belorcs
hen he had finished it was not "slamning. Significantly the respondent did
not in her evidence deseribe the machine as defective at any time prior to thet
moment of time, when as she claimed, Griffiths prcssed the button.

Mr, Chin and Griffiths denicd that the machinc was defective in any
waye He denied that he ever had occasion to repair that machine. The head could
normally be brought down only by pressing two buttons if both were in ordor; ey,

however, one was defective the head could, ncvertheless, be brought down, but i

would come down gradually. The only way in which the head would "slam down' 1o
if one of the two main springs at the rear of the machine was broken. Theoc
springs were not brokens
For the appellant Ida Griffiths andeingsley Chin gave evidences
Griffiths said thot on May 12, 1970, she was operating both large
machincs. The respondent operated the two snall ones. She described the methiod
she odopted in the operation of the tiwo large machines thuss She would plece &
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garment on the pad of one of the lorge mechines, and bring down the head g0 o8
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to press the garments. Having done so she would move to the other large
nmachine and repeat the exercise. Next she would go back to the first machine
and reloase the head, If the garment here was properly pressed she would
renove it and "reload" the machine., Thus she would "go to and fro" between
the two large machines "unloading" and "reloading" each with a garnent;
Griffiths was clear that the respondent did not, at any time on Mey 12, use
any of the large machines, nor did she put a shirt in the No. 3 machine;
Sometine before the accident resulting in the respondent's injury, Mre Chin
approached the respondent and spoke to her about certain garments which he
said had not been properly pressed. He began to use one of the respondent's
small machines. The respondent at that time was standing to the left and
rear of Griffiths. Although Griffiths says that she did not then see the
respondent she knew where she was "through the argunent that was going on"
between her and Chin, While this "argument" was in progress Geiffiths was
"gpreading out a shirt" on the pad of No. 3 machine. She then sprayed it;
She said: "I looked and locked it by pressing both buttons. When I pressed
both buttons the top comes dowm gradually." At this point she demonstrated
the length of the machine estimated at 4! 6" by Melville, Je and 3! 6" by
Ur, Parkinson. She continued: "At the time I was standing in front of the
nachine when I closed ite To close it I hawe to stand in front of its I
nmade one step to rclease the next machinc. I glanced behind and saw sore-
thing stretched out. At first I didn't kmow it was a hand, I turned around
fully and saw (Respondent's) hand in machinc. I madc & scream and released
it."

It is clear from Griffiths' evidence thgt what she was saying was:
(i) that at the moment of time_when she pressed the buttons to cause the
head of the machine to descend, the respondent was standing to her left and
to the rear; and (ii) that at that tine the respondent's hand was not on
the pad or near it. Griffiths said further that the head did not
"slam down"; it ceme down gradually, Chin had not told her or the
respondent to rush any work., There was a quantity of shirts to be done
but these were not required "to be got out by midday."

Kingsley Chin said that shortly before the accident he had spoken to
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the respondent because she had not done certain garments properly. He had
with him some garments that she had pressed and with which he was not satis-
ficde He showed her how to lay out, spray and mess two of them. While he
was with the respondent, he saw Griffiths working at the two largenmachines;
After showing the respondent how he wanted the garments pressed, he left her
to press them againe He had moved off some 15 to 20' when he heard & screail.
There was nothing wrong with the two largec nmachines that were being used by
Griffithse.

Tt will be secn that there was considerable conflict between the
evidence given by the respondent on the one hand and that given by Gpiffiths
and Chin on the other. At the end of the day the learned trial judge arrived
at certain conclusions which he expressed as follows:=—

"plaintiff's case grossly exaggerated. Court finds as facts that

Chin showing Plaintiff how shirt to be pressed by snall number one

machine. Plaintiff then by or near number three machine. Reject
Plaintiff's evidence of how accident happened. Satisfied Griffiths
Wwitness of truth when she says she alone operating number threec.
Plaintiff's hand came to be under top of machine. Court rejects
Plaintiff's ewidence that shezggerating nunber three machine and
Griffiths had shirts when Griffiths pressed button and brought
down machine on hand. Court satisfied that Chin showing Plaintiff
how to press skirt on number one machine., Plaintiff then had hand
resting on pad of number three: Griffiths then operate number threc
and carelessly brought machine down on Plaintiff's hand. Not true
Plaintiff spraying with spray in hand when machine brought down

or then one would expect top of fingers to be burnt and not back
of hand as actually happens. Closeness of machinese Proxinity of
Plaintiff to Defendante. Griffiths ought to take care to sec no

one hand on machine before pressing buttons to bring dowm top of
nachine and she is there negligent. Plaintiff not taking care

for her safety by putting hand on pad at time knowing Griffiths
using numﬁer threes Therefore guilty of contributory negligence.

No slamming down of machine as Plaintiff allegese Accepts Chin's
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evidence machine in proper working order. Accept that Chin mistaken

when he says he had moved off after speaking to Plaintiff, Court

accepts Griffiths evidence on this point that Plaintiff and Chin
somewhere behind her,"

It cannot be open to dispute that of the foregoing findings the most
critical are: (i) When Chin was showing the respondent how to press a shirt on »
one of the smaller machines, the respondent then had her hand resting on the
pad of No. 3 machine; (ii) Griffiths then pressed the buttons of that
nachine and caused the head to descend.

It is undoubkedly of some importance to notice that the learned trial
Judge accepted Griffiths' evidence that Chin and the respondent "were
somnewhere behind her" at some point of tine; The only evidence that Griffiths
gave as to the respondent being behind her, was with particular reference to
the point of time at which she pressed the buttons on her machine. There is,
therefore, a conflict between this finding based on an acceptance of Griffiths!
evidence and the finding at (i) and (ii) above, that Griffiths messed the
buttons of No. 3 machine when the respondent's hand was resting on the pad.
There is also apparent inconsistency between the finding that "Chin showing
the respondent how shirt to be pressed ... (Respondent) then by or near
Noe. 3 machine", and the later finding "Chin showing (the respondent) how to
press skirt .ee Respondent then had hand resting on pad of Nos 3."

But there is a more fundamental objection to the finding that
Griffiths pressed the buttons of her machine when the respondeﬁt‘s hand was
resting on the pad of that machine and that Griffiths was negligent in so
doinge The objection to that finding is that there was not a scintilla of
evidence on which it could be based nor from which it could be inferred;

When once the learned trial Jjudge reached the conclusion that the respondent
was not, at the nmaterial time, operating the No. 3 machine, and that the
account advanced by her as to the circumstances in which she received her
injury was to be rejected in toto, there ceased to be any evidential basis
on which to found a conclusion that she had her hand resting on the pad of
the No. 3 machine when Griffiths pressed the buttons of that machine.

Indeed this theory as to the cause of the accident was not, at any
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tine, adumbrated by anyone during the trial, It certainly was not suggested
in the pleadingss It was readily conceded by Mr, Parkingon, that the theory
advanced by the trial Jjudge was untenable, He made no attenpt to defend it;

In the result I would hold that the conclusion that Griffiths was
negligent was not supported by the evidence and must, therefore, be set
asideas

What Mr. Parkinson asked us to do, however, was to find that the
8efendant was guilty of a breach of its duty to provide a safe system of work
in relation to its employees, and more particularly to the respondent, For
this purpose he suggested that we should hold that the trial Jjudge was wrong
in rejecting the respondent's evidence, He was also wrong in accepting the
evidence of Griffiths and Chin wherever that evidence was in conflict with
that given by the respondent. Having done so we should then call in aid the
doctrine of res ipsa loguitur. Let it suffice to say that no valid reason
has been advanced why it should be held that Melville, J, was in error in
rejecting the respondent's evidence, or in accepting the evidence of Griffiths,

In our view once the respondent's evidence is rejected, and once the
conclusion is reeched that it was not open to the learned trial judgg/to
assign a theory of his own as to the cause of the respondent's injury, thore
can be no justification in the circunstances of this case, for any debate
as to the failure in the appellant to provide a safe systen of work.e In
our opinion Mre Parkinson is in error in thinking that it is open to this
Court, in the state of the evidence led at the trial, to examine any such
question,

In COLFAR V. COGGINS AND GRIFFITH ITD., 1945) 1ALL.E.R. 326

Viscount Simon, L.C., dealing with a similar problem, said, at pe. 328:
"Such being the state of the law, the advisers of the appellant
realised that his clain (independently of the Workmen's Compensa-
tion Act) was bound to fail unless it could be established that
the accident was due to the respondent's failure to provide and
naintain a proper systen of work, To raise this issue,‘the
statement of claim ought to set out, so far as relevant, what
the proper system of work was, and in what relevant respects it

is alleged that it was not observed,"
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Tt is true that in GBEERAL CLEANING CONTRACTORS, LTD. V. CHRISTMAS
(1952) 2ALL.E.R. 1110 Lord Osksey, in commenting on the foregoing dictum
said, at pe 1115:
" Tn the course.of the argument questions were raised as to the
adequacy of the pleadings and attention was called to the dictum’

of Viscount Simon, L.Cs, in COLFAR V., COGGINS AYD GRIFFITH LTD.,

that a plaintiff in such a case as the present nust prove that

the systen adopted is not‘reasanably safe and also prove what

systen is safe, but, in my respectful opinion, what the noble

and learned viscount was dealing with was the evidence which

would go to show that the systen adopted was unsafe, that is to

say, by proving a possible safe systen. It cannot, in ny opinion,

be that as a matter of law a plaintiff camnot succeed in such a

case unloss he prowes & particular system in which the work can

be performed," |
Be it observed, however, that the point made by Lord Oasksey was that although
a plaintiff was not required to prove a particular system, he was at least
required to raise a live issue by leading evidence to show that the particu-
lar systen adopted was unsafe. By so doing a plaintiff would almost always
be able to show, inferentially, a possible safe system of work. Whether,
therefore, the problem be looked at from the point of view of pleadings
and eﬁidence, or from the point of view of evidence alone, the result is
necessarily the sane, although it is not a little difficult to appreciate
why & plaintiff who relies on the breach of an enployer's comnon law duty
to provide a safe system of work should not so plead;

In this case the respondent did plead a failure in the appellant

to provide a safe system of workse She also particularized the two factors
which, she alleged, constituted that failure. In the end, however, whatever
evidence she gave‘as to the cause of her injury was totally rejected by the
trial judge. There was no issue remaining as to the alleged failure in the
respondent, There was, therefore, no basis on which the trial judge could
hawe found that the respondent's injury was the result of a failure in the

appellant to provide a safe system of work, Nor can it, I think, be open
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0 this Court to so find.
We would allow the appeal and set aside the judgenent in favour of

the respondents We would enter judgenent in fawvour of the appellant with

costs in the Court below, and of this appeal, to be agreed or taxed.



