il THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 12/92 - o
MOTION NO. 15/91 -

BEFORE: THE HOW. MR. JUSTICE ROWE - PRESIDENT
THE HOH. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDOW, J.&4.

BETWEEHN PARISH COUNCIL OF ST. CATHERINE PLAINTIFF/APPLICANT

A ND WIHSTOE HEWRY DEFENDAINT /RESPOHDENT

Lennox Campbell and Leighton Pusey of Attorney-General's
Chambers for the aApplicant

B.E. Prankscn and Zrthur Xitchin for the Respondent

January 13, 20 and March 23, 21597

ROWE P.:

time to enabla the applicant 4o file a novics of appeal afcer the

of the respondeni. Aas (here wsa = spirived challenge to ihe motion

We set Ul our reasons for enlarging time,
The applicant by wris dated June 3%; 1%¢% claimsd agains

the respeondent for an crder restraining vim from coniinuing Lo are

a building on Lot ¥o. 2 Gl@ Harbeour koad. Sydenham, Spanizh Town

the parish of St¢. Catherine withoud having provicusly obtained ithe

applicant’s approval in breach of section 4 of rhe Parish Council®

3ualding {Saint Cather:inc) Sy-Law 155¢ and for
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respondent demolish the said sudlding.  On July 31, 193
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coutory injuncthn WES granied restralining “he cespondent from
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Irecting Or continling to erach ihe building at Lot 2 CLd Harbour Road,

n

referred we in ihe writ, pending cthe hearing of the action upon the



applicant’s undartaking to abide by any order of the Court ag to
damages. This interlecutory injunction was discharged on
Septembexr 1lg, 1590.

.

A Statement of Claim was filsd orn July 24, 199G, It

alleged that the applicant was smpowsred by the Parish Council®

"

Building {Saint Catbhering) By-Law o ragulata buiidings situane

&

within St. Caiherane, thet swctien 3 ohweracf prohibited the con-

scruccion of any buildi: within 5. Catherine witheuv the prior

o
o
[SA]

approval of ths gpplicent and that conirazy o a nstification from

of the applicani and averrad that the applicant had no AULNOLitTy or
jurisdiction in ragulate the regpondent's commercial building s

. | 3

No. z Old Harbour Road as 1t was situsts guiside the limits of <hs

$ in his counter-cizim aliegeod intes alis than
he had the approval of the Hinlstry of Construaction (Housing) to

crect tiae said buildirg and thait as a conssguence of the interlocutery
injunction he bhad suffered damages amounting te $16,

claswed specific and gunsral danagos.

parties, wpon a summons by the respondont For sSUMmMary Judgment, incer
E E P ¥ Jucs

alia, thats

"l. The Plaintiff be granted leave Lo
file and deliver Reply and Dafsnce
to Counter—claim by the Llith day
0f January 29%91.

After # hearing lasting four days: Panton J. assessad damagz
against tha zpplicant en irs undertaking as <o damages in the sum of
$718,551.73 with intewgst at 15% from January i, 1990 zo septembar 30;

1893, totallinm
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The applicant did not pay; its preperty
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was seizad by a Ba 311f1 but not sold upon the order of the Court

staying exscution on cer:zain terns.

w3

he applicant en hovember 1, 1991 changed its attorneys

and wished i¢ appeal on the basis that:

o
'.J
(S

The judge was wrochg Lo award damages
as the respondant hed not obtained
permissicn to build albeit he had
becn restrained by an ravalid notica.

o

Altwernatively, the damages awardod
were oxcesgive and only nominal
darmagos ought Lo have been awarded
as the loss suifeorad by the ras-
pondent was consagusnt upen an lile-
gal acpivity.

The applicani submitited that ths Court sheuldé have regar
to four guestions in its congidoratvion of whather or not to extend
time for appealing, viz.:

{&) the length of the dalay since ths
time of the judgment te be appsalad
froem;

(D) the reascns for the delay

{) the degreg 2f prejudics, if any, which
the rmspondont would suffer by the
grant. ¢of lcave vo appsal.

Rule 13 of the Court of Appeal Rules provides that notice of

appeal should be £ilad and sszrved within six woeks calculated
date on which the judgment of the Court bolow was signed,
otherwise perfocted. It is unclear froem ths copy of the judgmant
the Reccrd on what date judgment was entored in the Judgment Book.

There is a date "Oct. 08, 1991" at the top of the copy Jjudgment

rotation that a copy of the said judgment was ssrved upon the when
Zttorneys on Novempsy 14, 15%1. Assuming thait the judgment was in

fact perfacted on Ccuober §, L9591, 4he pericd of six weeks would ha
expired on Hovember 1%, 1%91. The applicani's summons to extend i

was filed cn December ¢, 1991 ithat is to say, after z lapse of
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of the Court

sideration wi

G

principles L

Prierborough

f time but a2s Fox J.A. said in Brown v, Heil

L1572

(SN )

at 672 - "when this Court is acting unds: Rulie

¢f Appeal Rules i€ must act judiciously and

"In exercising the powsr in r. 9 of

the Court of Appeal Rulss 19¢Z "to
enlarge oy abridge ths time appointed
... for deing any aci or Taking any
precesding upon such terms {(if any) as
tha justice of the cass may roeguire’,
the court must ach J¢d1b1cusly and
judicially. It musi LV Lo crder
what is fair and rsas z in all zhe
circumstancas. It not appsar Lo
have acted by whim. 24 procszad in
sccerdance with rec ole principlss.
&L the saas Cime 1t b alarrt Lo
secura lis discrerion £ beling im-~
prisoned within preocise limits by a toc
rigid applicaiiocn of principle.”

u3

judicially.”™

G matiters which would be relovani for the Court's con—

¢rther or pot o extend time, viz., & serious

con-

tion on the part of the azpplicant Lo appeal and whether
AT

appeal hes merits to which tnoe Court should
lish Courc of Appezal has provided somzs guida

be applied in this brancih of procedure in ©

nce on bne

crwich and

McCowan L.J.

s

sai

“This is an application for an
extension of time for eppealing
against an order of Knox J dauad
13 December 1589. The matters
whilch this court takes into account
in deciding whether te grant an
axtension of time axrsg: firsi, the
iength of the delay; secondly, ths
reagsons for the delay; thixdly,
tig chancas cof © psal succesding
1f the applicatiocn : antaed; and,
fourthly,; the dcqree prejudice
©o the¢ raespondent if the zpplication

is granted.”

i
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These are the criteria which Mr. Campbell has asked us to

£

apply. On the material befors us, The applicant did not form an
immediate intenticn tc appeal upon the assessment of damages. It
had no money to satisfy the judgment, its then attorneys could
nct help, and only then did it turn to the Hinistry of Local
Government and the Attornsy General.

The new attorneys took an entirely different view of the
casa. They say. and the reospondent agree, ithat premises No. 2
01d Harbour Road, Sydenham, Spanish Town, 3. Catherins, falls
within the 3panish Town Develcepment arsa as defined in the Town
anG Country Planning {Spanish Town) Confirmed Development Order,
1965, Issu= is joined beiween the partiss as 1o whether the
respondent is obliged to meke zpplicetion to the Git. Catherine
Parish Council pursuant ic the Tewn and Country Planning ihct, or
whether he is exempt from the provisiens of the Confirmed Develop-~
ment Crder above by virtus of the provisions of the Housing‘ﬂct.
-Those issues can only be resolved at the itrial of the substantive
_action,

The applicant’s attorneys submit that the Courit acted psr in-
curiam in awarding substantial damag=s {c the respondent on the
applicant‘s uncdertiéking as o damages in advance cof the determina-

tion of the substantive issuss in the case. It is %rue that as

2y

[

is no refersnce whatever to the Town

the plesadings stand,; ther
and Country Planning (Spanish Town) Confirned Development Order,

1863, but we are inclinsd o think that this is nore a matcter of

ong onn the admission of

=

law than of fact and that the restrici
fresh evidence on appeal might not strictly apply. In any event
since we were not being asked to admit fresh evidence we decline

:

to give a final decision on that point.
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On the issue as to whether or net damagss were a

wreng principles,; Mr. Campbell rslied upen Smith v. Day [18757 21

u
G

) L) 3 > LA 4 "y T P o N A
Ch. 421 an rzfiith v, Blake (1524 27 Ch. 474.

in Bmith v. Day {supra), the building ownsar had agreed to

let a part of his property to a tonant and was prevented from doing
s0 because of an injunction which prevented him from completing his
building. By a majority the Court of ippeal heoldéd that a Court is
not bound ke grant an inguiry as to damagss whaenever a dafendant
has sustained some damags by the granting of an injuncticon and may

refuse any inguiry if the danage restrained ie repcts or rrivial,

This case was considered in Crififith v. Bilske isupra) when Cotton L.J.

th v. Day {supra) said:

fesie

whe had dissonied in Smi

3

¥.oe the rule is, that whonover the
uncerfeking is given, and the plain-~
tiff ultimately fails on the nwerits,
an enqguiry as to damages
granted unless thare £
circumstances to the conix

o have besn
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The vime at which the inguir
made in the instani case cannot now b2 raised by the applicant as

and no
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the crder to procsed to thae inqui
applicaticn was made to the Court below or befors us for lgave Lo
appeal under the provisions of seciion 11{1){=) of “rz Judicziurs
{Court of Aappesl) Zct.,

If; as is centendad for by the applicant, the raspondsn
was obliged by thz relevant Davelopment Order 4o apply for permission

to eract the commercial building on Lot Ho. 2 Sydenhiam, that in fact

applicant’s undsrtaking, sspescially as the damages wore baing

5565524 in advapcs of a final determinatiocn on the merits.



The applicanc has paid the entira sum for damages and cosis

into an interest Learing escrow accounr and conssquently there

e

can be ro real prejudice to the respondent caused by a delay »n
his unfeitered enjoyment of the truits of nis judgment.
Very substantial issues are involved and in order o do Jjustice

to the partics on the principlies in Horwich ot al Building Scciery

[#s)

v. Sieed (supra). we made <he order grenting lsave Lo appeal.

GORDON J.A.:




