Part 74

MEDIATION
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Objective

74.1 This part establishes automatic referral to mediation in the civil jurisdiction of the court for the following purposes:

a) improving the pace of litigation;

b) promoting early and fair resolution of disputes;

c) reducing the cost of litigation to the parties and the court system;

d) improving access to justice;

e) improving user satisfaction with dispute resolution in the justice system; and

f) maintaining the quality of litigation outcomes

through a mediation referral agency appointed to carry out the objects of this part.

Interpretation

74.2 (1)     “Mediation” refers to a dispute-resolving process in which a neutral third party called the “Mediator” facilitates and coordinates negotiations by parties in a dispute with a view to resolving or reducing the extent of the dispute.

(2) Mediations shall be conducted by persons on the approved roster of mediators referred to in rule 74.7.

(3) “Mediation referral agency” means the Dispute Resolution Foundation or any other body appointed by the Rules Committee of the Supreme Court.

(4) In this part, “parties” means parties to mediation proceedings.

Scope and Application of this Part

74.3 (1)      Subject to paragraph (2), this part applies to all matters arising in the civil jurisdiction of the court except for:

a) fixed date claims under Rule 8.1;

b) administrative law proceedings under Part 56;

c) writs of Habeas Corpus under Part 57;

d) bail applications under Part 58;

e) non-contentious probate proceedings under Part 68; and

f) admiralty proceedings under Part 70.

(2) A judge or master may by order direct a mediation in any proceedings.

(3) In any proceedings in which a case management conference has not been fixed before September 18, 2006, the matter shall be automatically referred to mediation:

a) if there is only one defendant, upon a defence being filed;

b) if there is more than one defendant, after defences have been filed on behalf of all defendants or 30 days after the first defence is filed,  whichever is earlier.

(4) A matter may be referred to mediation at any time prior to a pre trial review by the consent of the parties.

(5) A matter may be referred to mediation at any time by order of a judge or master.

(6) If a matter is being referred to mediation pursuant to paragraph 3, the registrar must complete form M1 and deliver the form to a mediation referral agency and serve a copy on the parties.

(7) If the matter is being referred to mediation pursuant to paragraph 4 or 5, the claimant must complete form M1, file a copy in court and deliver the form to a mediation referral agency.

(8) Forms applicable to this Part are set out at Appendix 4.

Dispensing with mediation

74.4 (1)
The court may postpone or dispense with a reference to mediation if it is satisfied that that:

a) good faith efforts to settle have been made and were not successful;

b) the costs of mediation would be disproportionate to the value of the claim or the benefits that might be achieved by mediation;

c) the case involves a matter of public policy and mediation may not be appropriate; or

d) for some other good or sufficient reason, mediation would not be appropriate.

(2) When the court dispenses with mediation, a case management conference should be scheduled, where appropriate.

(3) Applications to postpone or dispense with mediation and all other applications under this Part may be heard on paper.

Mediation Referral Agency

74.5 (1)
“Mediation” referral agencies will coordinate and deliver approved services including:

a) compiling and keeping a current roster of mediators;

b) assigning mediators pursuant to rule 74.7;

c) monitoring the performance of the mediators on its roster;

d) training mediators;

e) providing facilitation and advice to the Chief Justice; and

f) any other services as may be required and as are consistent with this part.

Selection of mediators and scheduling of mediations

74.6 (1)
When a matter has been referred to mediation, the parties shall attempt to agree to three mediators on the approved roster of mediators and on proposed dates for the mediation.

(2) Not later than 28 days after a referral to mediation, the claimant party shall, on form M2, 

a) where agreement has been reached between the parties, notify the mediation referral agency and all other claimants and defendants who have filed defences but against whom judgment has not been entered, of the name(s) of the mediator(s) selected and the proposed date of the mediation; or

b) where no agreement has been reached, apply to the mediation referral agency for the appointment of a mediator and the scheduling of the mediation.

(3) Where the claimant does not take the appropriate action under rule 2 within the time indicated, a defendant must do so within 7 days of the expiration of the period provided in rule 2.

(4) Within 7 days of receiving an application on form M2, the mediation referral agency must: 

a) appoint a mediator from the roster;

b) give notice to the parties on form M3 of the name, address and telephone number of the mediator appointed, and the date, time and place appointed for the mediation;

(5) Where a mediation referral agency has received notice of a referral to mediation on form M1, but has not received a form M2 from either a claimant party or a defendant party within 35 days of the date of referral, the mediation referral agency must proceed as set out in rule 4.

(6) Where the parties have agreed on a mediator or mediators, the referral agency must appoint one of the persons agreed so long as one of the mediators agreed is available and willing to accept the appointment.

(7) At least 7 days notice must be given by the, mediator to each party of any change in the date, time or place appointed for the mediation.

(8) Within 7 days of receiving a form M3, any party can object to the mediator appointed. In the event of an objection, the mediation referral agency must appoint another mediator.

Mediators

74.7 (1)
The registrar must maintain and have available for inspection by the public:

a) An approved roster of mediators who have been certified by a mediation referral agency and approved by the Chief Justice;

b) standards of certification which mediators must meet before being certified;

c) a code of conduct for mediators approved by the Chief Justice; and 

d) a schedule of fees for mediators.

(2) Every mediator who conducts a mediation pursuant to this Part must comply with the provisions of this Part, the standards of certification and the code of conduct.

Timing of mediation

74.8 (1)
Every mediation must be completed within 90 days of the date of referral.

(2) The parties can agree to extend the time for completion by a further 30 days;

(3) Where the parties have agreed to an extension of time pursuant to rule 2, they must notify the registrar in writing before the expiration of 90 days from the referral date.

Attendance at mediations

74.9 (1)
All parties along with their attorneys-at-law (where represented) must attend all mediation sessions.

(2) Where a party is not a natural person, the person attending on behalf of that party must be authorized to settle the dispute or be in a position to obtain such authority during the mediation or within  3 days of the mediation.

(3) If additional dates are scheduled for the mediation, the mediator shall immediately notify the mediation referral agency and the parties.

Conduct of the mediation

74.10 (1) 
Each party shall deliver to the mediator no later than 7 days before the date fixed for the mediation, a completed form M4 and copies of that party’s statements of case.   

(2) The parties and their attorneys-at-law shall,  at the first mediation  session, execute an agreement absolving the mediator from any liability arising out of or relating to the mediation. 

(3) A mediator may:

a) assist the parties by meeting with them together or separately to encourage and facilitate discussion between them in an attempt to reach a mutually acceptable resolution of the dispute or any part of it; or

b) adopt any procedure that is just to the parties to facilitate and encourage and early settlement of one or more issues in dispute between them.

(4) Mediation is a confidential process such that:

a) discussions during the mediation and documents prepared solely for the purposes of the mediation are confidential and may not be disclosed in any other proceedings or context;

b) no party or attorney-at-law representing a party may at any subsequent trial or hearing of the claim refer to any matters disclosed by them or any other party at the mediation; 

c) the mediator may not disclose to any other person or be required to give evidence about any matters disclosed by any party at the Mediation; 

d) the mediator shall not be required to provide consultation notes, evidence or an opinion, touching on the subject matter of the mediation in any proceedings; and

e) the mediator’s report shall be absolutely privileged, unless it becomes an order of the court pursuant to rule 74.12.

f) Nothing in this rule 74.10 (4) is intended to affect any duty to disclose under any other rule.

(5) Any agreement reached by the parties at the mediation shall be recorded in writing and signed by the parties and their attorneys-at-law (if any).

Report of mediator

74.11 (1)
Subject to any extension pursuant to rule 74.8 (2), within 8 days of the completion of the mediation and in any event, within 98 days of the referral, the mediator shall file a report in form M5 at the registry, indicating:

a) the date(s) of the mediation;

b) the persons receiving notice and the date of notification of the last mediation session;

c) the persons who attended the mediation;

d) whether agreement was reached; and

e) where no agreement or a partial agreement was reached, whether the parties are prepared to continue with mediation and the mediator considers that there are reasonable prospects of an agreement being reached if an extension of time is granted.

(2) Where an agreement is reached between the parties, the signed written agreement shall accompany the report or be filed at the registry not later than 30 days after the completion of the mediation, unless it is a term of the agreement that it remains confidential.

(3) Where the written agreement does not accompany the report but it is to be filed, the mediator shall indicate in the report who will be responsible for filing the written agreement.

Action by the court after filing of report

74.12 (1)
Where an agreement has been reached, the court must make an order in the terms of the report [pursuant to rule 42.7].

(2) Where the report states that no mediation has taken place or that no agreement was reached, the Registrar must immediately fix a case management conference, pursuant to rule 27.3 and give notice to the parties as required by that rule.

Costs of mediation

74.13 
(1)
The costs of mediation under this part including any payment made by a party to a mediation referral agency in respect of mediators’ fees will be costs in the claim unless otherwise agreed by the parties.

(2) The fees payable to mediators shall be as set out in the schedule of fees prepared by the Rules Committee of the Supreme Court and referred to in rule 74.7.

(3) The Rules Committee may review the schedule of fees on an annual basis.

(4) Mediators’ fees shall be paid by the parties to the mediator or to the mediation referral agency not later than 7 days before the date(s) scheduled for the mediation.

Sanctions

74.14 (1)
In the event that a party, an attorney-at-law representing a party or a mediator shall fail to comply with any of the requirements of this Part, any other party or the mediation referral agency may apply to the courts;

(2) The application must be supported by an affidavit setting out the nature of the alleged failure.

(3) 
Notice of the application and a copy of the affidavit must be served on every other party.

(4) The court may make such order and impose such sanctions as may be permitted under these rules, including, but not limited to, costs. 

(5) Where the mediator’s report indicates that the claimant party did not attend the mediation, the court may, on the application of a defendant party, strike out the claim. 

(6) Where the mediator’s report indicates that a defendant party did not attend the mediation, the court may, on the application of a claimant party, strike out the defence and enter judgment against that defendant. 

(7) An application under paragraph 5 or 6 above shall be supported by evidence on affidavit that the claimant party or defendant party, as the case may be:

a) did not attend the mediation; and 

b) had notice of the date, time and place of the mediation as required by rule 74.6 (4). 

(8) The provisions of rules 12.3 (cases in which permission required), 12.8 (claim for a specified sum of money), 12.9 (claim against more than one defendant), 12.10 (nature of default judgment), 12.11 (interest), 12.12 (costs) and 12.13 (defendant’s rights following default judgment) shall apply to a judgment entered pursuant to paragraph 6.

(9) In addition to the court’s powers under paragraph (4), where a mediator fails to comply with any of the requirements of this Part, the court may direct that the mediator should be removed from the approved roster of mediators. 

Relief from Sanctions

74.15 (1)
An application for relief from any sanction imposed for a failure to comply with any rule, order or direction under this Part must be:


a)
made promptly; and

b)
supported by evidence on affidavit.


(2)
The court may grant relief if it is satisfied that:



a)
the failure to comply was not intentional; 



b)
there is a good explanation for the failure; or



c)
the party in default has generally complied with all other relevant rules, practice directions, orders and directions.

(3) In considering whether to grant relief, the court must have regard to –

a) the interests of the administration of justice;

b) whether the failure to comply was due to the party or that party’s attorney-at-law;

c) whether the failure to comply has been or can be remedied within a reasonable time;

d) whether the trial date or any likely trial date can still be met if relief is granted; and

e) the effect which the granting of relief or not would have on each party.

(4) The court may not order the respondent to pay the applicant’s costs in relation to any application for relief unless exceptional circumstances are shown.

Use of Mediator’s reports for research and evaluation

74.16  (1)
For purposes of research and evaluation by persons authorized by the Chief Justice, mediators’ reports may be disclosed after removal of all information which may identify the parties, and after any other editing which may be necessary to preserve confidentiality.
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