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of paragraphs 82(1) and (2) the United Nations Standard Minimum Rules {
cannot easily be ignored: :

“(1)Persons who are found to be insane shall not be detained in prisons
and arrangements shall be made to remove them to mental institu- -
tions as soon as possible.

(2) Prisoners who suffer from other mental diseases or abnormalities shall
be observed and treated in specialized institutions under medical
management.”

Such pronouncements fill certain gaps left in the ICCPR, and reflect the strong
opinions of some countries in the international community; in practice, they
may also help to embarrass negligent States into addressing treatment condi-
tions that fall short of elementary considerations of humanity.

CHAPTER 2

PARTICULAR HUMAN RIGHTS IN JAMAICA:
THE RIGHT TO LIFE AND FREEDOM FROM
CRUEL AND INHUMAN CONDITIONS

e I 0

I. General

It is fair to suggest that Jamaica has committed itself to some of the main
obligations that have come to be associated with human rights law. More
particularly, by becoming a party to both the ICCPR and the ICESCR,
Jamaica is bound by the two main international treaties that enshrine the rights
to life, humane treatment, education, health and employment. Given that these
treaties are limited in significant respects, however, it cannot be argued that
participation in these treaty regimes is necessarily proof that substantial safe-
guards will be in place for the promotion and protection of human rights. And,
in any event, there’s many a slip between the cup of human rights treaty law
and the lip of human rights enforcement in domestic jurisdictions. Generally,
the factors that help to determine the extent to which international human
rights standards are actually implemented in local circumstances include: cul-
tural and social conditions within the domestic jurisdiction, the expectations of
the populace concerning human rights, perceived tensions between respect
for human rights and effective law enforcement, political commitment to hu-
man rights, economic constraints faced by the State and the level of vigour
displayed by non-governmental groups in defence of human rights. The signifi-
cance of some of these factors will be implicit in the discussion which follows.

The Jamaican Constitution contains some of the main provisions that help
to safeguard human rights in the country. Unlike the situation in some States,
where the constitution incorporates broad statements of vision and aspiration,
the Jamaican Constitution falls squarely within the positivist tradition, so that
its provisions are generally to be read as contemplating remedies enforceable
in courts of law. The main provisions of the Jamaican Constitution relevant for
the present purposes are to be found in Chapter 111 thereof, concerning 5
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person, such deprivation of life shall not be treated as contrary to the Constitu-
tion. Deprivation of life as the result of an act of war is also not regarded as
contrary to the Constitution.

fundamental rights and freedoms;?” this Chapter constitutes a Jamaican bill of -
rights, which traces its origins primarily to the language of civil and political -
rights in the Universal Declaration of Human Rights.*®

_ The constitutional provision in Section 14 setting forth the contours of the
right to life should also be read in conjunction with the common law and statutory
provisions of Jamaican law concerning homicide.'® As to statutory law, the
main provisions with direct bearing on the right to life are to be found in the
Offences against the Person Act, which contains, among other things, a listing
of the circumstances in which charges of capital murder (giving rise to the
death sentence upon conviction) and non-capital murder may be brought against
the accused. In summary form, capitat murder includes the murder of a member
of the security forces. a correctional officer. a judicial officer. or a person
vested with constabulary functions. acting in the course of his or her duties.'®
- Capital murder also occurs: upon the murder of a witness or party in a civil
cause or criminal matter,'” or that of a juror or a Justice of the Peace acting in
the execution of judicial functions:'® in the case of a murder committed in the
course or furtherance of robbery, burglary or housebreaking, arson in relation
toa dwelling house or any sexual offence:'™ in the case of “murder for hire™'%
or in the case of murder in the course or furtherance of an act of terrorism.'%
All other cases of murder are classified as non-capital murder, and conviction
for non-capital murder shall usually give rise to a sentence of life imprisonment.'?’
Where a person has been convicted of more than one act of non-capital murder,
the death penalty shall be imposed.'® Also, where a woman convicted of an

II. The Right to Life
(a) Certain Legislative Aspecis
Section 14 of the Jamaican Constitution supports the right to life by stipu-
lating in part that: “No person shall intentionally be deprived of his life save in -+
execution of the sentence of a court in respect of a criminal offence of which
he has been convicted.” Section 14 also indicates that where a person dies as
a result of the use of force reasonably justified in circumstances (i) for the
defence of property or person, (ii) to effect a lawful arrest or to prevent es- |
cape from lawful detention, (iii) for the purpose of suppressing a riot, insurrec-
tion or mutiny, or (iv) to prevent the commission of a criminal offence by the

97 For comment on the distinction between fundamental and ordinary rights in the Caribbean
context, see. e.g.. Mohammed. “The Nature of Fundamental Rights and Freedoms in the
Caribbean Community”. in Ramcharan and Francis (eds.), Caribbean Perspectives in
International Law and Organizations (1989), p. 336. Fundamental rights can only be altered
following special procedures set out in the Constitution, in contrast to ordinary rights which
arc alterable in the manner of any other legal rule. On entrenchment of rights in Common-
wealth Caribbean Constitutions. see especially the majority judgement of Lord Diplock in
Hinds and others v. The Queen (1975) 13 JLR 262 at pp. 269-70.

98 In Minster of Home Affairs v. Fisher. the Privy Council noted that British postcolonial
constitutions. including those of most Caribbean countries were “greatly influenced” by the
European Convention for the Protection of Human Rights and Fundamental Freedoms (1953),
which in turn was influenced by the Universal Declaration of Human Rights: (1980) AC 319,
at p. 328. In practice the origins of the constitution in international instruments may ailow
greater latitude in the interpretation of particular constitutional provisions than would be the
case for Acts of Parliament: ibid. p. 329 In Minister of Home Affairs v. Fisher. the Privy
Council was also prepared to take into consideration the terms of the United Nations Declaration
on the Rights of the Child and Article 24 of the ICCPR “as influences upon legislative policy”
even though neither of these instruments had legal force at the time the relevant constitution
was being drafted: p. 330. On the influence of the European Convention on Human Rights in
interpreting Caribbean constitutional provisions, see also Lord Steyn’s position in Fisher v.
Minister of Public Safely and Immigration, (1998) AC 673, at pp. 688-9. The 1961 Committees
of the Legislature which undertook much of the work on the drafting of Jamaica’s Constitution
expressly acknowledged that in preparing Chapter IIl they took as their models constitutions
“among the new Nations in Africa™ which were themselves “adapted from the European :
Convention on Human Rights™: Report of the 1961 Committees of the Legislature, quoted in
Parliament of Jamaica, Final Report of the Joint Select Committee of the Houses of Parliament

on Constitutional and Electoral Reform. 31st May 1995, at p. 8. .

99 Section 14(1).

There have been authoritative suggestions that the fundamental rights provisions in Chapter
Il of the Jamaican Constitution are declaratory of the common law: see. e.g.. Nasralla v.
Director of Public Prosecutions (1965) 9 WIR 15 (Jamaican Court of Appeal. especially per
Lewis J., at p. 27). Ex parte Nasralla (1963) 6 WIR 305 (per Douglas J.) at p. 308; Director of
Public Prosecutions v. Nasralla (1967) 2 AC 238 especially at p. 248 (per Lord Devlin}

101 Offences against the Person Act, Section 2(1)(a).
102 Section 2(1)(b)(i)

103 Section 2(1)(b)(ii).

104 Section 2(1)d).

105 Section 2(1)e).

106 Section 2(1)(D.

107 Generally. Sections 2 and 3A.

108 Section 3(1A).
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Genocide Convention, and if it is undertaken pursuant to final judgement ren-
dered by a competent court."* Article 6 also indicates that persons sentenced
to death shall have the right to seek pardon or commutation of the sentence!'"
and that the death penalty shall not be applicable with respect to crimes com-
mitted by persons under 18 years, or to pregnant women.''* The Human Rights
Committee, in its First General Comment on Article 6, has acknowledged that
this provision does not require abolition of the death penalty, but notes that

offence punishable with death is found to be pregnant, the death sentence shall
be replaced by life imprisonment.'®

(b) The Death Penalty in International Law

Under Jamaican law, therefore, each individual has the right to life, and
the State imposes stringent punishment on persons who intentionally violate

the right to life. The death penalty is retained for capital murder. While there
are strong opinions to the contrary, the retention of the death penalty, in itself,
seems compatible with the right to life.'" The ICCPR, the leading treaty in-

strument on the subject, contemplates that death sentences may be imposed

by the State in some circumstances.'" Specifically, Article 6 of the ICCPR
states that the death penalty may be imposed if it is for the most serious crimes

(though this category is undefined in the ICCPR), "2 implemented on a non-

retroactive basis, in keeping with the terms of the ICCPR itself and the

109 Section 3(2). Daly notes that in Jamaica the death penalty is applicable to women, but that in
practice it has always been commuted as an act of executive clemency: Daly, “The Right to
Life and Human Dignity: Caribbean Experiences”, in Byre and Byfield (eds.), /nternational
Human Rights Law in the Commonwealth Caribbean (1991), p. 141 at p. 143; see also
Independent Jamaica Council for Human Rights, The Death Penalty, p. 3. This practice raises
obvious questions of discrimination, but it is supported by some other States: see, e.g., the
Commonwealth of independent States, Convention on Human Rights and Fundamental
Freedoms, 1995, Article 2(2): “As a rule, women may not be sentenced to the death pen-
alty...”, Human Rights Law Journal, Vol. 17, No. 3-6 (1996), p. 159.

110 Cf. for example, Amnesty International, JAMAICA: A Summary of Concerns, A Briefing for
the Human Rights Committee, October 1997, Al Index: AMR 38/07/97, p. 5. For the view
that the death penalty is “a crime”, and a “crime against humanity™, the perpetration of which
undermines respect for life, and contributes to Jamaica’s remarkably high homicide rate, see
Headley, The Jamaican Crime Scene: A Perspective (1996), pp. 81-7. The contention that
the maintenance of this form of punishment in Jamaica contributes to the homicide rate is
vulnerable to the riposte that Jamaica has not carried out the death sentence since 1988,
hardly a situation in which the death sentence plays a prominent role in encouraging disrespect
for life. The characterization of the death penalty as a “crime” and as a “crime against
humanity” is also problematic. Both terms usually make sense in a particular legal system of
rules, so that, for instance, one may refer to a crime under Jamaican law, or a crime against
humanity with reference to international law. Broadly to assert that the death penaity is a
crime or a crime against humanity without identifying the legal system involved could suggest
that what is being contemplated is that the death penalty is wrong within a particular moral
order. Depending on the moral order in question, this may well be correct; however, that will
not make the death penalty either a crime or a crime against humanity as these terms are
normally understood.

111 Generally, sce also Sapicnza, “International Legal Standards on Capital Punishment”, in
Ramcharan (ed.), The Right to Life in International Law (1985), p. 284.

112 The United Nations Human Rights Committee has indicated that the limitation to most
serious crimes implies that the death penalty should be “a quite exceptional measure”: United
Nations General Assembly, Official Records, 37th Session, Supp. No. 40 (1982), p. 94, quoted
by Sapienza, loc. cit, previous note, p. 286.

some aspects of Article 6 “strongly suggest that abolition is desirable.”" '

Moreover, even though there are philosophical or religious reasons for
maintaining that the death penalty conflicts with the right to life. this debate
remains inconclusive.'’ In these circumstances. it is difficult to argue, without

113 Article 6(2).

114 Article 6(4).

115 Article 6(5). It is a matter of some concern that the provision on the nght to life in the 1997
draft of the Charter of Civil Society for the Caribbean Community makes no express state-
ment as to safeguards in death penalty cases along the lines of Article 6 of the ICCPR Instead.,
the relevant draft Article IV of the proposed Charter simply reads: “(1) Every person shall
have the right to life. No person shall be deprived of his or her life intentionally save in
accordance with national law.™ If implemented in this form. the Charter would therefore add
no normative standards in respect of death penalty matters.

First General Comment on Article 6, Human Rights Committee Report, United Nations
General Assembly, Official Records, 37th Session, Supp. No. 40 (1982), p. 93 The Human
Rights Committee expressly mentioned Articles 6(2) and 6(6) as provisions suggesting the
desirability of abolition: ibid. Article 6(2) is addressed to “countrics which have not abolished
the death penalty™ and then emphasizes certain constraints on the application of the penalty
It 1s not entirely clear that this amounts to a strong suggestion that Article 6 regards abolition
as desirable: if it had been addressed to countries which have not yet abolished the death
penalty, then the view in the First General Comment would have been more casily taken.
Similarly, Article 6(6), which indicates that “(nothing in Article 6 shall be invoked to delay
or prevent the abolition of capital punishment by any State Party” to the ICCPR, is not
necessarily a strong suggestion on the desirabitity of abolition. A plain reading of this provi-
sion might suggest simply that Article 6 itself. which allows capital punishment, should not be
used to argue that international law requires the retention of this form of punishment.

Various Roman Catholic Archbishops and Bishops from the Caribbean are among those ap-
pealing for “the development of a consensus among the people of the world to abolish capital
punishment™: see Antilles Episcopal Conference, Pastoral Letter, On Capital Punishment
(2000), p. 18. From the extensive literature on the death penaity, see. ¢.g., Schabas, The
Abolition of the Death Penalty in International Law (2nd ed.. 1997);, Hood. The Deuth
Penalty: A World-wide Perspective (2nd ed.. 1998); Megivern, The Death Penalty: An Histori-
cal and Theological Survey (1997, Hanks, Against the Death Penalty: Christian and Secular
Arguments against Capital Punishment (1997); Black, apital Punishment: The Inevitability
of Caprice and Mistake (1974). Glover, Causing Death and Saving Lives (1977. 1990 re-
print). especially pp. 228-50; Hart, Punishment and Responsibility. Essays in the Philosophy
of Law (1968. 1995 reprint). pp. 54-89. Nathanson. 4n Eye for an Eye: The Morality of
Pumishing by Death (1987). especially pp. 42-58; Bedau, “Abolishing the Death Penalty Even
for the Worst Offenders”, in Sarat (ed.), The Killing State: Capital Punishment in Law.
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_ abolitionist States, together with State actions such as the non-inclusion of the

death penalty among the sentences to be made available pursuant to the Stat-
ute of the International Criminal Court, reinforces the view that there is now a
substantial body of international opinion against the death penalty.

more. that the death penalty as contemplated under the Jamaican Constitution
and the Offences against the Person Act should be subject to unqualified
condemnation.''® This seems particularly true bearing in mind public percep- |
tions on the need for the death penalty to remain as a part of Jamaican law."’”
To be sure. since the entry into force of the ICCPR, several States Parties -
have sought to influence others towards the view that the death penalty should, -
in fact, be abolished. and such efforts could eventually have an impact on the
customary international law pertaining to the death penalty. So, for instance, in
recent years, the United Nations Commission on Human Rights has passed
resolutions calling upon all States that have not yet abolished the death penalty .
to consider suspending executions, with a view to completely abolishing this
form of punishment. a course of action expressly intended to influence State
perceptions.'* Also. as Amnesty International reports, by June 2001, 75 coun- :
tries had abolished the death penalty for all crimes, 14 others had abolished it .
for “ordinary™ crimes, and another 20 are abolitionist States in practice, leav-
ing 86 retentionist States.'' The relatively high combined figure of 109 for

Significantly, however, State practice and opinio juris in this area are yet
~ to have crystallized into a customary rule against the imposition of the death
penalty. This is supported by a number of considerations. First. it may be noted
that the aforementioned resolutions of the United Nations Commission on Human
Rights on the question of the death penalty all presuppose that the Jex lata
permits capital punishment. Secondly, even these resolutions, which seek to
influence the future development of the law, have met resistence in the form
~of dissenting votes,'**a point which further enhances the notion that the
prevailing law does not prohibit the sentence of death if the preconditions set
out in the ICCPR are satisfied. Thirdly, the fact that only 44 States have
ratified the Second Optional Protocol to the ICCPR, Aiming at the Abolition of
the Death Penalty.'** suggests that caution should be exercised in concluding
that the death penalty is contrary to customary international law. And. fourthly,
authoritative opinion, as expressed. for instance, in the American Law Insti-
tute’s Restatement of the Law Third, advances the view that capital punish-
ment has not been recognized as a violation of the customary internationat law
of human rights where it conforms with the requirements of due process.'*
With these considerations in mind. it would be premature to conclude that
there is a customary rule against the death penalty at this time.

Politics. and Culture (1999). p. 40: van den Haag, “In Defense of the Death Penalty: A °
Practical and Moral Analysis™. Criminal Law Bulletin. Vol. 14, No. 1 (1978), p. 51 3

118 A dit¥erent view s taken by some analysts. For instance. the 1992 compilation, World Human .
Rights Guide. proceeds on the assumption that capital punishment is contrary to international 3
law (relying. it seems. on Article 6(6) of the ICCPR). On this basis, the retention of the death A
penalty by Jamaica lowers significantly the country’s human rights record: Charles Humana,
World Human Rights Guide (3td ed.. 1992), pp. xii, 168-9.

119 The Stone polling organization notes that about 85% of the Jamaican population has sup-
ported capital punishment over the past two decades, but this figure has recently declined to
65%: “Support for hanging declines”, The Observer. August 7, 2000. This is not to suggest that
the majority perspective is necessarily decisive on the question whether capital punishment
should be retained. it is to suggest, however. that if strong public opinion is to be overcome,
convincing arguments of principle need to be offered. For the position taken by the South
African Constitutional Court on the role of public opinion in the death penalty debate in South
Africa. see the comments of Chaskalson P. in State v. Makwanyane and Anothgr (1995) (3)
SA 391, at pp. 430-32, quoted in part in Independent Jamaica Council for Human Rights. foc.
cit.. note 109, pp. 10-11.

120 United Nations Commussion on Human Rights, Resolution 1997/12. operative paragraph 5. in
Commission on Human Rights, Report on the Fifty-Third Session, Economic and Social
Council. Official Records, 1997, Supp. No. 3, UN Doc. E/1997/23, p. 69; Resolution 1998/8,
operative paragraph 4(b), in Commission on Human Rights. Report of the Fifty-Fourth
Session, ibid., 1998, UN Doc. E/1998/23, p. 56. Resolution 1999/61, operative paragraph
4(b), in Commission on Human Rights, Report of the Fifty-Fifth Session, ibid. 1999, UN
Doc. E/1999/23, p. 202.

Amnesty International, Death Penalty News, June 2001, Al Index: ACT 53/003/2001; see
also Independent Jamaica Council for Human Rights, loc. cit.. note 109, p. 9.

Furthermore, even if such a customary rule were to become a part of
international law in the imminent future. that rule would certainly be inapplica-
ble to Jamaica, and other Commonwealth Caribbean countries. on the basis
that these countries are, and have been, persistent objectors on the question of
the death penalty.'> As a matter of practice, there is usually some amount of
political pressure on the persistent objector to conform to the general rule of

122 Resolution 1997/12 was adopted by 27 to 11, with 14 abstentions, Resolution 1998/8 by 26 to
13, with 12 abstentions, and Resolution 1999/61 by 30 to 11. with 12 abstentions.

123 Multilateral Treaties Deposited with the Secretary-General. loc. cit.. note 33, p. 303.
124 American Law Institute. Restatement of the Law Third. Vol 2. loc. cit.. note 27. p 164

125 On persistent objection in international law. see especially the Anglo-Norwegian Fisheries
Case (United Kingdom v. Norway. ICJ Reports, 1951, p, 116 at p. 131; separate opinion of
Judge de Castro, Fisheries Jurisdiction Case (United Kingdom v. Iceland) (Merits). 1CJ Reports.
1974, p. 3. at pp. 9 |-2: North Sea Continental Shelf Cases (Denmark: the Netherlands v
Federal Republic of Germany). 1C) Reports, 1969. p. 3 at pp. 26-7; separate opinion of Judge
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customary law accepted by most States; and where the States that are per- ?;
sistently objecting also happen to have marked constraints as to their own
political power and influence in international relations, there will be a tendency
for the persistent objection to the development of a particular customary rule ';
to evaporate with the passage of time.'® In the case of capital punishment, ~
however. certain factors will reduce the likelihood of this development. It would
be an exaggeration to argue that Caribbean States are already persistent ob-
jectors on the question of capital punishment; for, as noted above, 86 countries 1
are still classified as retentionist, a number which suggests that there is (as
yet) no generally accepted customary rule against the death penalty in all :
circumstances. The number of abolitionist States is increasing, but it is not {

sufficiently large to support the view that all other States are now dissenting
from an established rule against the death penalty. And, as a related point, 1
although several European countries are now opposed to the death penalty, 5 ;
lending some degree of political influence to the abolitionist perspective, thisis
counterbalanced significantly by the United States of America, which has
generally resisted the abolitionist perspective.'”’ For the imminent future,
therefore, it will be difficult to argue that Jamaica is barred from undertaking 4
the death penalty as a matter of customary law; nor is it likely that international
political factors will prompt Jamaica to abandon its position on the death penalty

in the short-run.

(c) Legal Representation in Capital Cases

But though the Jamaican Constitution and the Offences against the Per-
son Act are broadly consistent with the requirements of the ICCPR and other
instruments concerning the right to life, this does not necessarily mean that all
aspects of Jamaican law in this area, as currently administered in the courts.
satisfy international human rights standards. And here, one particular issue
may be mentioned: namely, the way Jamaican law addresses the guarantee of
a fair trial in murder cases, and especially whether the law should permit the
possibility of the death penalty being imposed upon a defendant who has not
had the benefit of legal representation. In Jamaican law, this issue arises mainly
as aresult of the approach taken by the Judicial Committee of the Privy Coun-
cil (the Privy Council) in Frank Robinson v. R.'*In Robinson, the appellant
was convicted of murder and sentenced to death, when, faced with the pros-
- pect that the main prosecution witness would disappear, the trial judge had
insisted upon proceeding with the case, even though the appellant was
. unrepresented. Prior to the commencement of the trial, the case had been
adjourned on 19 previous occasions, owing to the absence of the main pros-
ecution witness; but on the twentieth occasion, with the witness present, the
trial judge started the case though counsel for the appellant were absent. On
the following morning, counsel for the appellant both sought to withdraw from
the case as they had not been fully paid, and did so withdraw against the trial
judge’s instructions; junior counsel refused to undertake the case as a legal aid
“assignment.

In the circumstances, the Privy Council found that Robinson’s constitu-
tional right to a fair trial had not been violated, and that his death penalty
conviction should stand. The majority approach in the Privy Council turned in
large part on the wording of Section 20(6) of the Jamaican Constitution. which
_provides:

Ammoun, at p. 131; dissenting opinion of Judge Lachs, at pp. 235. 238: Akchurst, “Custom as
a Source of International Law™. British Year Book of International Law. Vol 47 (1974-5), p.
| at pp. 23-7. Charney, “The Persistent Objector Rule and the Development of Customary
International Law™, ibid. (1986), Vol. 56 (1985), p. 1, Stein, “The Approach of a Different
Drummer: The Principle of the Persistent Objector in International Law”, Harvard Interna-
tional Law Journal, Vol. 26 (1985), p. 457

126 Byers notes that the concept of reciprocity also tends to undermine the position of the
pérsislent objector, and encourages the isolation of the persistent objector from the develop-
ment of customary law in the area of the objection: Byers. Custom, Power and the Power of
Rules: International Relations and Customary International Law (1999), pp. 102-5

“Every person who is charged with a criminal offence —

(c) shall be permitted to defend himself in person or by a legal represen-
tative of his own choice.”

For the majority, the word “permitted” in Section 20(6)(c) indicated that the
State could not prevent the appellant from having counsel of his own choice,
but the provision as a whole did not “give rise to an absolute right to legal
representation which if exercised to the full. could all too easily lead to manipu-

127 There s a strong view, however, that States cannot claim to be persistent objectors with
respect to the abolition of the death penalty for juveniles under 18. This is said to be so because
the two States that are not party to treaty obligations prohibiting the application of the death
penalty to persons under 18 have not persistently objected against the prohibition: see United =
Nations Commission on Human Rights, Sub-Commission on the Promotion and Protection of
Human Rights. 52nd Session. The Admimstration of Justice and Human Rights: Report of the
Sessionul Working Group on the Administration of Justice, UN Doc. E/CN .4/Sub.2/200044. 15 3
August 2000. p. 6. paragraph |8 (view expressed by David Weissbrodt).

128 (1985), 22 JLR 276.
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lation and abuse.”'* In applying this interpretation of Section 20(6)(c) to the
facts, the majority took the view that the trial judge diq all that he coulq to
secure the appellant’s legal representation.'** The majority also atta(?hed im-
portance to the possibility that the main prosecution witr{ess would disappear
once again.'* to the conduct of the appellant’s counsel,'**and to the fac't that
the grant of a legal aid certificate to other counsel would have necessitated
another adjournment.'"

Bearing in mind. however, the significance of legal counsel to cour‘t pro-
ceedings generally, and the horrendous prospect of the accused having to

defend himself personally against the capital charge, the majority position of '

the Privy Council in Robinson is not readily support.able. Admittgdly, the judges
in the majority took note of the fact that the trial judge was fair to a.lppc?llant,
and apparently formed their own view of Robinsc.m'.s guilt on examination of
the transcript of the trial.'** But, even so, the majorlty app.roach is .deﬁCIen.t:
essentially, it elevated the State’s interest in proceeding with thc? trial, and in
securing the presence of the main prosecution witness, to the pon'nt vyhere .the
appellant’s constitutional right to a fair trial was negated. In their dissenting
judgement Lords Scarman and Edmund-Davies found that, on the facts, th.e
trial judge had not “permitted” the appellant to have legal representation of his

choice when he (the judge) decided to proceed with the trial in the absence of ]

counsel.' For the dissenting judges, in the circumstances of the case, the trial
judge had, in fact, prevented the appellant from choosing to be defended by

counsel, and had therefore not permitted the choice, as required by Section '

20(6)(c)."** But, in addition, the dissenting judges would also have adopted “a
generous and purposive construction” upon Section 20(6)((3) as a means of
safeguarding the right of the accused to legal representation.'’” As Lords
Scarman and Edmund-Davies put the matter:

129 /bid. p. 282

130 /bid.
131 Ibid., pp. 282, 283.
132 Ibid. p. 282

133 Ibid

134 Ibid. pp. 283-4

135 Ibid.. p. 287.

136 /bid. .
137 Ibid, p. 288. In presenting this approach, Lords Scarman and Edmund-Davies placed reliance

on dicta of Lord Diplock in Thornhill v. Attorney-General of Trinidad and Tobago (1981) AC
61, and Attorney-General of the Gambia v. Momodou Jobe (1984) 3 WLR 174.

PARTICULAR HUMAN RIGHTS IN JAMAICA: THE RIGHT TO LIFE 43
AND FREEDOM FROM CRUEL AND INHUMAN CONDITIONS

“(T)here can, save in very special circumstances such as national
emergency, be no greater public interest than that one who is accused
of an offence conviction of which carries with it sentence of death
has a-proper opportunity of defending himself. This opportunity must
include the option of defence by counsel.... In our view it must be
clearly recognised that in the normal routine of the administration of
justice in ordinary times (which was the setting of this trial) it is @
serious error of law to hold that a man accused of a capital
offence can be denied the option of defence by a legal represen-
tative of his own choosing. There can in ordinary times be no greater
prejudice to the public interest in the administration of criminal justice
than such a denial.”'*

Despite the force of this dissenting opinion, the Privy Council has not
questioned the validity of the Robinson decision in subsequent cases. In Ricketts
v. R'*the appellant’s counsel withdrew from the trial when the appellant
refused to speak either to his counsel or to the court, and was found to be mute
of malice by a jury. Placing express reliance on the majority decision in
Robinson,'* the Privy Council found that, in the circumstances, it was impos-
sible to say the appellant had not been “permitted to defend himself in person

~ or by a legal representative of his own choice™ in keeping with his constitu-
tional rights."*' The Privy Council also found that, as neither the appellant nor

his counsel had sought an adjousnment and as it was unlikely that an adjourn-
ment would have changed the situation, the trial Jjudge had exercised his dis-
cretion properly.'* In contrast, in Dunkiey v. R.'* (where the appellant’s
counsel withdrew following a sharp disagreement with the trial judge) and

“Mitchell v. R.'**(where the appellant and counsel both lost confidence in each

other), the Privy Council allowed appeals from unrepresented defendants in
capital cases. Even as it allowed these appeals, however, the Privy Council
‘expressly applied Robinson in Dunkley v. R, and distinguished it in Mirtchell
v. R. a pattern which indicates that Robinson is not lacking vigour, and that

138 22 JLR 276, at p. 287 (emphasis added).
139 (1998) | WLR 1016.

140 /bid., p. 1020.

141 Ibid. (emphasis in original).

142 /bid., p 1021.

143 (1995) | AC 419,

144 (1999) I WLR 1679.
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the word “permitted,” as used in the Jamaican Constitution continues to be

narrowly construed.

The priority given by the dissenting opinion in Robi.nson to the rights of the
individual in the present context is fully consistent V\f]th.the language of the
ICCPR. Specifically, Article 14(3)(d) of the ICCPR m.dxcat.es that.everyone
“shall be entitled” to the minimum guarantee of defendmg.hlmself in pirson,
through legal assistance of his own choosing or b?/ legal aid, an(.i sh”all have
legal assistance assigned to him, if the interests ofju§t|ce so require. In ke.ep-
ing with this more positive formulation (in contrast with the wording of Section

20(6)(c) of the Jamaican Constitution) the United Nations Human Rights .

Committee has treated the right to legal representation as an indispensable
component of justice in murder cases. Thus, when the fac.:ts concerning Frank
Robinson were submitted to the Human Rights Commltteg, in Robzrfson v.
Jamaica,'* the Committee appeared to have little difficulty in supporting the

complainant’s perspective. Applying Article 14(3)(d), the Human Rights
Committee stressed that “it is axiomatic that legal assistance be av.ullc'zl?le :
in capital cases.”'* and held that this should be so even where the unavailability

of private counsel “is to some degree attributable to the author himself” an

even if an adjournment of the proceedings is necessary to secure legal ;
assistance for the accused.'®” Accordingly, where legal counsel decllnf:s to -
appear in a capital murder case, for whatever reason,'* the Human Rights

Committee will treat as questionable any resulting trial in which the accused i
convicted. As in the case of the dissenting opinion by Lords Scarman an
Edmund-Davies in Robinson, the Human Rights Committee correctly place

greater emphasis on the trauma and unfairness inherent in requiring the accused

to defend himself personally in a capital case, than upon whatever risk th
State may face if an adjournment is offered in particular instances.

The Human Rights Committee has also clarified related points of interpre

tation concerning the right to legal representation pursuant to Article. l4|(;’;)(d ‘
of the ICCPR. So, for example. in Wright and Harvey v. Jamaica, the
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Human Rights Committee affirmed that the right of representation in capital
cases must be respected in all stages of the proceedings (including preliminary
hearings), and not just for the trial and related appeals.'**In the same case, the

- Committee also indicated that where legal aid counsel for an appellant be-

lieves there is no merit in an appeal, counsel has the duty in capital cases so to
inform the appellant. If the appellant has not been so informed, the court should
ensure that this be done, and provide the appellant the opportunity to engage
new counsel. Failure to follow this course of action amounts to inadequate
representation by counsel, in breach of Article 14(3)(b)'S' and 14(3)(d) of the
ICCPR."** This approach was also taken by the Human Rights Committee in
Graham and Morrison v. Jamaica'** and Kelly v. Jamaica,'™ in which
cases the Human Rights Committee maintained that, for adequate representa-
tion, the domestic court must ensure that counsel’s conduct “is not incompat-
ible with the interests of justice.”'sConsistent with this approach, the Human
Rights Committee has recommended release from imprisonment where a com-
plainant was not allowed to see his private lawyer until five days after his

arrest on a charge of murder, this being a violation of Article 14(3)(b) of the

ICCPR."* Significantly, too, in an instance of purposive interpretation, the

Human Rights Committee has now recommended that legal aid should be
provided for constitutional motions concerning possible irregularities in crimi-
nal trials, a matter that has been of particular relevance in cases arising from
Jamaica.'?’

In sum, therefore, the present situation is less than satisfactory. The Hu-

man Rights Committee maintains that it is axiomatic that legal assistance should
be provided for the accused, gives unambiguous support for the right of each
accused to counsel of his own choosing, and strongly encourages trial courts

145 (1989) Human Rights Report, United Nations General Assembly, Official Records. 44t
Session. Supp. No. 40 (1988), p. 241.

146 Ibid., p. 245. paragraph 10.3 (emphasis added)

147 1bid.

148 /bid.

149 (1995) Human Rights Report, United Nations General Assembly, Official Records. S1st Ses- 3

sion. Supp. No. 40 (1995) Vol. Il p. 3s.

150 7bid., at p. 40, paragraph 10.2.
I51 Article 14(3)(b) entitles each person to adequate time and facilities to prepare his defence and

communicate with counsel of his choice.

152 fbid., p. 41, paragraph 10.5. See also Reid v. Jamaica (1990) Human Rights Law Journal, Vol

11, No. 3-4 (1990), p. 319.

153 (1996), Human Rights Report, United Nations General Assembly, Official Records, loc. cit.,

note 149, p. 43,

154 Ibid., p. 98.

155 Ibid. p. 43 at p. 48, paragraph 10.5; p. 98 at p. 104, paragraph 9.2.

156 Kelly v. Jamaica, ibid, p. 98 at p. 104. )

IS7 See. e.g.. Currie v. Jamaica (1994), ibid., 49th Session, Supp. 40 (1993), Vol. 1I, p. 73 at pp.

76-7. paragraphs 13.2-13.4; Kelly v. Jamaica, loc. cit., note 149, pp. 105-6, paragraph 9.3.
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order. As to the murder rate, the statistics for the last ten years are set out in

to allow adjournments to facilitate the right to effective representation. But,
Table 1 below.

the position of the Human Rights Committee is recommendatory only, and so,
there can be no certainty that its perspective will be applied in Jamaican law.
At the same time, although in most cases, the accused in Jamaica will have
access to counsel, whether of his own choosing or by legal aid, the Robinson
Case allows the possibility that, in some instances, the right to counsel may

Table 1
Murders Reported and Cleared Up, 1991-2000

% Reported Murders

actually be illusory. This is an issue which requires reconsideration, and it is Murders Reported Cases Cleared Up Cleared Up
noteworthy that the Jamaican Charter of Rights Bill reformulates the right to 887 477 N
representation now set forth in Section 20(6)(c) in more positive language; the 849 515 2(3)30;“
.. . . . 0
relevant draft provision, set out in proposed Section 20(5)(c), reads as follows: 953 443 46.5%
. .. . 1038

“(5) Every person charged with a criminal offence shall be entitled to the 925 ;gg ;Z;):;"
following rights — 780 322 11
(¢) to defend himself in person or through legal representation of his own gzg ;82 43.5%
choosing or, if he has not sufficient means to pay for legal representa- 1992 629 240 ;g;ﬁ:
1991 561 324 57.7%

tion, to be given such assistance as shall be provided by any law in

force for the time being.™'*®
By clearly indicating that the accused shall have a right to representation, the
new formulation should remove the possibility that the accused may go
unrepresented, even in cases where the lack of representation may be partly
attributed to the actions of the accused. This would bring Jamaican law more
clearly into line with the requirements of the ICCPR, and the approach recom-
mended by the Human Rights Committee.

Sources: Planning Institute of Jamaica, Economic and Social Survey (1993-1999). Jamaica
Constabulary Force, Police Statistics Unit. for information on 2000

The figures in Table 1 imply that the right to life has been severely com-
promised in recent years in Jamaica. Not only is the absolute figure for the
numbers reported in each year extraordinarily high for a country with a popu-
lation of less than 3 million,'*the rate at which these murders are reported to
be cleared up also reveals that, for most years, over one-half of all murders
reported are left unanswered by the State. Almost inevitably, such an environ-
ment creates a self-generating vortex in which the sanctity of life, and the right
to life, are shown scant respect, with individuals in some communities assum-
ing the prerogatives of vigilantism and reprisal for reasons of survival, retribu-
tion and revenge.

(d) Aspects of Practice Concerning the Right to Life

From a purely legislative standpoint, the right to life may appear to be:
somewhat adequately safeguarded in Jamaica. This conclusion, however, would
be a highly misleading representation of the overall picture concerning the ;
right to life in the country at the present time. More specifically, when attention
is focused on the murder rate and the level of police killings in recent years, the
conclusion must be that, notwithstanding international instruments and domes-
tic stipulations, the right to life is scarcely respected within the Jamaican social

In some communities underlying socio-economic conditions, as well as
prevailing attitudes, also help to engender a climate in which the preservation
of life is not necessarily accorded the highest priority. A description of these

159 The population of Jamaica was estimated at 2,590,400 at the end of 1999: Planning Institute

158 A Bill entitied An Act to Amend the Constitution of Jamaica to provide for a Charter of Rights
of Jamaica, Economic and Social Survey 1999, p. 19.1.

and for connected matters, First Reading before the House of Representatives, 20th July 1999
Order of Business of the Honourable Jamaican House of Representatives, 27th July 1999.
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conditions and attitudes falls beyond the scope of this essay;'®it may be noted

however, that the murders committed each year afflict a broad cross-section |
of Jamaican society, leaving little scope for arguing that any particular group-

ing is immune from the killings. In this context, Table 2 provides a selected
listing of categories of persons killed between 1998 and 2000, while Table 3 -

indicates the main motives advanced for killings in the same period.

Table 2
Categories of Persons Killed, 1998-2000 (Selected)'®'

Category 1998 1999 2000
Females 103 82 100
Taxi Operators 15 9 9
Children 19 14 7
Police 14 8 11
Inmates 8 7 18
Tourists 0 0 2

Source: Jamaica Constabulary Force, Police Statistics Unit (2001)

Table 3
Killings by Motive, 1998-2000
Motive 1998 1999 2000
Drug/Gang Reiated 264 196 126
Domestic 260 226 294
Reprisal 238 243 287
Robbery 128 120 133
Mob Killing 16 9 8
Political 2 0 0
Police/Criminal Confrontation 6 6 7
Rape 7 5 5
Undetermined 32 43 27

Source: Jamaica Constabulary Force, Police Statistics Unit (2001)
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The foregoing suggests that, in significant respects, Jamaican society is
under seige. This is further reinforced by the statistics on the number of police
killings in Jamaica over the last decade. Relevant figures on police killings are
set out in Table 4.

il

Table 4
Police Killings in Jamaica, 1991-2000

No. of Police Killed

Year No. of Police Killings

2000 140 11
1999 151 8
1998 145 14
1997 149 13
1996 148 10
1995 132 4
1994 100 6
1993 123 10
1992 145 0
1991 156 13

Sources: Jamaica Constabulary Force, Police Statistics Unit (for 1997-2000);
Harriot, Police and Crime Control in Jamaica (2000), p. 82 (for 1991-1996) 2

At very least, these figures prompt serious questions as to whether mem-
bers of the police force have wilfully participated in the assassination of
Jamaican citizens under the guise of State authority.'®* At one end of the spec-
trum, there is considerable scope for the view that police killings represent a
fundamental breach of the right to life, with such killings being perpetrated as
part of a deliberate scheme for the destruction of persons perceived by the
~ State as criminal elements. In support of this viewpoint, the strikingly high level
- of police killings, the relative disproportion between police killings and the number
of police killed by civilians, and the fact that the number of police killings has

" 162 Harriot relies on the Jamaica Constabulary Force, Police Statistics Unit, for statistics pertain-

160 For general assessments of some of the main causes of crime in Jamaica, see, e.g., Headley, loc.
cit. note 110. Levy et al. They Cry Respect: Urban Violence and Poverty in Jamaica (1996),

Report of the National Committee on Political Tribalism, July 23, 1997. On issues conceming

the right to life arising from Jamaica's high crime rate. see also Barnett, “Civil Society and
Human Raghts: The inter-relations between Societal Groups in Jamaica within a Human Rights
framework™ (UNDP Human Rights Day Roundtable, Kingston. 7 December 2001), pp. 12-19.
As the figures are from selected categories, they do not reflect the total number of persons
killed in each year.

ing to the period 1978 to 1996: Police and Crime Control in Jamaica (2000), p. 82.

For a general discussion concerning these issues, see also Amnesty International, Jamaica:
Killings and Violence by Police: How Many More Victims? (April 2001), Al Index: AMR 38/
003/2001. The Government of Jamaica, and the Commissioner of Police have been publicly
critical of some aspects of this report, while the Jamaican Leader of the Opposition has
expressed support for it: see, e.g., the Weekend Observer (Jamaica), April 12, 2001 (*Amnesty
Report Sparks Major Political Row™); the Gleaner (Jamaica), April 12, 2001 (“Amnesty
Chided, Praised™).
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been at a high level for several years, all suggest that the present situation is
neither coincidental nor accidental.'® In addition, the notion that police killings
are sometimes part of a deliberate approach to crime-fighting could find sup-
port from wider societal views that callous murderers should not be allowed to
act with impunity, and that, in the present legal environment in which the death
penalty has not recently been enforced, police vigilantism is necessary to en- :
sure justice vis-a-vis known murderers. ‘

At the other end of the spectrum, State authorities have never acknowl-

edged the existence of a policy of official vigilantism, and, indeed, have consis-
tently argued in support of the rule of law. Occasionally, it is true, some State

PARTICULAR HUMAN RIGHTS IN JAMAICA: THE RIGHT TO LIFE
AND FREEDOM FROM CRUEL AND INHUMAN CONDITIONS

51

murder by the police, and even considering that the police are often called
upon to perform their duties in difficult and, indeed, life-threatening circum-
stances, the overall figure for police killings still suggests that the use of fire-
arms is not a matter of last resort for the police,'¢”and that, generally, there is
some degree of disregard for the right to life in practice. In addition. the fact
that the figure for police killings has actually been reduced from a high of 355
persons in 1984 to 140 in 2000 implies that in some years, if not in all, certain
policemen believe that the social climate is not averse to police killings.'** To
be sure, some allegations of police murder are open to suspicion, and may in
fact reflect general and longstanding hostility between certain communities

officials make statements that, in a very broad sense, could be interpreted as
supporting police brutality and murder, but some of these statements may also
be read as affirmations of the right of self-defence for the police.'* Also,
although the level of police killings remains unduly high, the statistics do suggest
a downward trend when the decade of the 1990s is compared generally with
the previous decade: this, together with the fact that the vast majority of police :
killings are not ruled unjustifiable by the Director of Public Prosecutions, helps ;
to counter the view that police killings in Jamaica are best understood as part
of a scheme of State brutality, and deliberate disregard for the right to life.

On balance, though. it strains credulity to suggest that the high level of
policc killings may be explained entirely, or perhaps even substantially, as kill-
ings in self-defence.'™ Even though there is a low number of prosecutions for

167

168

164 On this point. Americas Watch. in a study from the 1980s. noted that both statistical patterns
and dividual cases suggest that the Jamaican police “seek out™ crime suspects and “summarily 3
execute them™: Human Rights in Jamaica: An Americas Watch Report (September 1986),

p. 2

5 For a recent statement that could possibly be placed in either category, see, “Those gunmen
belong in the morgue — Knight”, the Gleaner (Jamaica), January 11, 2001. In this report, the
then Jamaican Minister of National Security and Justice, speaking in the context of an attack
by gunmen at the Kingston Public Hospital, is quoted as follows: “The police must be able, if
challenged (by gunmen) to respond swiftly, efficiently and effectively, because when these
gunmen come to the hospital, they arc not coming with any slingshbts, thcy are coming with
big guns. [ know I am going to be criticised for this, but gunmen who challenge the police in this
manner, their place belong in the morgue and after that Dovecot or some family plot™ p. A3. E
Dovecot is a well-known cemetery in Jamaica. On the law relating to self-defence in Jamaica, 3
see. €.g.. Beckford v,. R, (1987) 3 All ER 425; R v. Clegg (1995) 1 All ER 334.

For skepticism from the decade of the 1980s, see, c.g., Human Rights in Jamaica: An-
Americas Watch Report, loc. cit.. note 164 (September 1986): “This very high level of police -
homicides is sometimes attributed to the violent nature of Jamaican society. The police -
themselves claim that many of these killings take place in ‘shoot-outs’ with criminals. The -
Americas Watch rejects these explanations for the high rate of police homicides™: pp. 1-2. See -
also Daly, loc. cit., note 109, especially at pp. 145-8; O’Connor, “The Jamaica Council for »
Human Rights: A Non-Governmental Organisation Case Study”, in Byre and Byfield (eds.),
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loc. cit.. note 109, p. 331 at pp. 340-43 Chevigny. “Police Deadly Force as Social Control:
Jamaica. Argentina, and Brazil”. Criminal Law Forum, Vol. I. No. 3 (1990), p. 389,

On this point, the Hirst Report noted that “the continuing level of deaths attributable to
firearms operations involving the [Jamaica Constabulary Force) are undoubtedly produced by
their use as an action of first resort...”: Hirst Report. Sections 3.4.10; 3.4.11_ at p. 28, quoted
by Americas Watch. Vol. 5. No. 3. April 1993. Human Rights in Jamaica: Death Penalty.
Prison Conditions and Police Violence. p. 6.

The figure for 1984 is taken from Harriot. loc. cir. note 162. p. 82. 1t is not difficult to find
support for the notion that policemen may sometimes need to kill perceived criminals — even
if the killing is not technically a matter of self-defence: this is one of the points of contention
inherent in the continuing debate in Jamaica concerning the police killing of seven young men
in Bracton, Phase 1ll. St. Catherine, on March 24, 2001. This episode, which raises several
important questions pertinent to the right to life. is currently under investigation, but it has
been subject to a considerable degree of public comment. as well agitation mainly on the part
of Jamaicans for Justice, Families against State Terrorism and the Independent Jamaica Coun-
cit for Human Rights. On the police version of this incident, a large contingent of police (over
50 persons) went to a house in Braeton in search of members of a criminal gang, some of whom
were believed to be involved in the murder of a school principal. On approaching the house,
the police encountered hostile gunfire, and in the ensuing exchange, all seven men inside the
house were killed by the police. No member of the police force was hit by gunfire, and none
reported serious injury of any type. The police version of events has been strongly questioned
by persons claiming to be witnesses, some of whom maintain firmly that the police executed
at least some of the young men in circumstances that cannot be characterised as self-defence.
Assuming, arguendo. that the police version is correct, one implication is that residents in the
environs of the house in question may well have lived in great fear, given their proximity to
a gang of armed gunmen timorous enough to tackle over 50 members of the police force. Also.
if the police version is correct, persons in the wider society should be relieved that vicious
gunmen, keen to kill police members in open combat, have been removed from society. On
the other hand, if we assume. again for the sake of argument. that the police actually executed
the young men, then, the Braeton episode would have to be added to other putative instances
of State murder; and, moreover, it would represent a signal -- and for some people, clear
confirmation — that very senior members of the police force are prepared to lie when faced
with public accusations of murder. If confirmed by judicial processes, the idea that seven men
could be killed by the police in cold blood. ali on one occasion, by representatives of the State
would also raise the possibility that there is an execution squad within the Jamaican police
force. Amnesty International has sponsored the preparation of an unofficial pathology report
concerning the victims of the Braeton killing: see Amnesty International, Danish Medical
Group, The Braeton Seven: Report on the Observation of Seven Autopsies in Jamaica, 29
March 2001 (Report of Peter Mygind Leth, April 2001), Al Index: AMR 38 09 2001
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and the police, rather than the truth in particular cases.'® In some instances,
however, the evidence of wilful police killing is strong, and, occasionally, there
is also the possibility of soldiers participating in murder under the cloak of State

authority.

(e) The Example of Michael Gayle

In regard to the foregoing, the case concerning Michael Gayle should be
expressly mentioned. Michael Gayle, a 26 year-old-man said to be of limited :
mental capacity, was beaten and kicked to death in August 1999 in circum-
stances that indicated that either soldiers from the Jamaica Defence Force or .
members of the Jamaica Constabulary Force, or both, were responsible for his -
death. To date, no formal charges have been brought by the Director of Public
Prosecutions, though the Michael Gayle case has been a matter of grave concemn
to many Jamaicans, including the civil rights group, Jamaicans for Justice. The
Michael Gayle case highlights at least two points of special relevance in the
present context. First, no evidence has been proferred to the effect that the
victim was participating in any unlawful activity at the time of his killing, a fact
which supports the perception that some members of the security forces are
not above taking the lives of citizens without just cause.'” And, secondly, the
circumstances concerning Michael Gayle’s death, as well as the grave diffi-
culties faced by the Director of Public Prosecutions in identifying the particu- |
lar policemen or soldiers to be charged - in a situation where there were ¢
reportedly at least 13 members of the security forces in the vicinity of the
scene of Michael Gayle’s beating — indicate that in some instances there isa
pronounced code of silence among the particular State officers involved ina
murder under the cover of authority. These points are consistent with oft-
stated opinions of denizens of Jamaica’s inner cities and of human rights advo-
cates. Finally, it should be noted that in this case, a coroner’s jury returned a
10 to 1 verdict that Michael Gayle’s killing was an act of manslaughter, a

169 For this perspective, see, e.g., United States Department of State, /999 Country Reports on
Human Rights Practices: Jamaica (Released by the Bureau of Democracy, Human Rights, and
Labor. February 25, 2000), www state.gov/www/global/human_rights/1999_hrp_report/
jamaica.html, pp. 1-2.

170 In some cases. acting without just cause may involve gross negligence or carelessness, rather
than action prompted by malice. In June 1999, the police fired on a taxi transporting passen-
gers in the Kitson Town area of St. Catherine, causing the death of the taxi driver. Following
the incident, which prompted protest in the community, there were allegations that the police
had mistakenly believed that the taxi was carrying a man wanted by the police: rbid :
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decision which borders on perversity, given that, on the evidence presented,
Gayle was deliberately beaten and kicked to death.

() A Comment on Abortion

Another question which arises with reference to the right to life is whether
the provision in Article 6(1) of the ICCPR, asserting the inherent right to life of
“every human being,” and prohibiting the arbitrary deprivation of life, may be
interpreted as a legal barrier to abortion. Here, the argument would be that life

“begins at conception and that, therefore, the termination of pregnancy at any
_ stage involves the deprivation of life, possibly in contravention of Article 6(1).

Whatever merits this approach may carry in the realm of morality,'” it is diffi-
cult to sustain as a matter of treaty law under the ICCPR in the light of the
travaux préparatoires concerning this instrument. More specifically, when
Article 6(1) was being drafted, there was an attempt to introduce the issue of
abortion, so that the provision on the right to life would read, in part, that:
“From the moment of conception, this right shall be protected by law.”'"? This
form of words was expressly opposed by some States, and a proposal contain-
ing this idea was rejected by a vote of 31 to 20, with 17 abstentions, in the

“ Third Committee of the General Assembly in 1957.'” Among the reasons

advanced for opposition were the impossibility of identifying accurately the
moment of conception, and the fact that different countries had already adopted
divergent rules on the question of abortion.'™ These reasons may not be

<171 For discussion on moral aspects of abortion, see, for instance, Glover, loc. cit. note 117, pp.

119-149; Ross, “Abortion and the Death of the Fetus”, Philosophy and Public Affairs, Vol.
11, No. 3 (1982), reprinted in Narveson (ed.), Moral Issues (1983). p. 239; Humber, “Abor-
tion: The Avoidable Moral Dilemma™, The Journal of Value Inquiry, Vol. 9 (1975), abridged
version reprinted ibid. p. 250; Thomson, “A Defense of Abortion”, Philosophy and Public
Affairs, Vol. 1, No. | (1971), reprinted in Calm and Markie, Ethics: History, Theory and
Contemporary Issues (1998), p. 737; Tooley, “Abortion and Infanticide on Demand”, Phi-
losophy and Public Affairs, Vol. 2, No. 1 (1972), reprinted ibid, p. 749. For political over-
view, see, e.g., Petchesky, “Reproductive Politics™. in Krieger (ed.), The Oxford Companion
to Politics of the World (1993), p. 782.

172 This was on the basis of a proposal by Belgium, Brazil, El Salvador, Mexico and Morocco:
United Nations General Assembly, Report of the Third Committee, Draft International Cov-
enants on Human Rights, UN Doc. A/3764 and Add. 1 (1957), paragraph 112; also reported
in Hannum and Fischer (eds.), United States Ratification of the International Covenants on
Human Rights (1993), pp. 92-3.

3 United Nations General Assembly, Report of the Third Committee, loc. cit., previous note,
paragraph 119 (e).

174 Ibid,, paragraph 112.
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decisive in themselves,!” but, for the present purposes, the‘ point is that the
reference to protecting life “from the moment of conce;?tlon” was not ac-
cepted by the States which drafted Article 6(1)—a conclus_lon which suppo_rts
the view that Article 6(1), in its final treaty form, was not lntendc?d to provide
legal obligations for States on the controversial question of abortion.

The result is that Jamaica, like other States, is not constrained by .the
ICCPR in the formulation and implementation of the counny’§ legal regime
concerning abortion. On the other hand, the form of words reJecte.:d for the
ICCPR is, broadly speaking, to be found in Article 4(1) of the American Con-
vention on Human Rights, which reads as follows:

“Every person has the right to have his life respected. This right shall

be protected by law and, in general, from the moment of conception.

No one shall be arbitrarily deprived of his life.”

On its face, Article 4(1) would seem to protect life from thc? moment of con-
ception, and thereby act as a restrictive provision on abortlc?n. If", therefore,
Jamaica were to contemplate a permissive regime for abortion, _lt w'ould be
necessary to reconcile that approach with the country’s treaty ol?hgatlons un-
der the American Convention. However, any assessment of the impact of. the
American Convention on abortion in Jamaica would also need to take 'mto
account the Baby Boy Case in which a majority of the Intc'er-A.menca‘m
Commission rejected the idea that Article 4(1) prohibited abortion in all cir-
cumstances.'’ Specifically, the majority in this case noted that 1'\rt1cle 4(.1)
represented a compromise between States which wante.d-the ngh't to life
protected from conception and those which had laws permitting abortion for a

i it has been suggested that difficulties concerning the determination of the

175' ::grirllrr:?rtxagn(c)?lilfc should promgpgt the State to consider protecting foctAaI Iife_ without reference
to time periods within pregnancy: see Demerieux, Fundamentql Rzgl':ts in Cammafu(ealth
Caribbean Constitutions (1992), pp. 127-8 (referring to Carnegle, “Minority Report™ in the
Report of the National Commission on the Status of Women in Barbados (1978), p. ‘?13).
Also, the fact that different States have divergent rules on particular matters hgs not in itself
prevented States from accepting broad rules in the ICCPR (as in the case of the right to life and

the death penalty, for example).

176 Human Rights Law Journal, Vol. 2, No. 1-2 (1981), p. 110, at p?, 118«?. In the Baby _Boy
Case, the Inter-American Commission also found that the travaux prepamtorre; of the Amcn_can
Declaration of the Rights and Duties of Man did not indicate support for the _|dea Fhal thg r}ght
to life is to be protected “from the moment of conception”: pp. 116-8; cf dissenting opinions
of Marco Gerardo Monroy Cobra and Luis Demetrio Tinoco Castro: pp. 122 and I24,.respcc-
tively. For criticism of the majority approach on this point, s‘ee also Shclton “Abortion and
the Right to Life in the Inter-American System: the Case of “Baby Boy " ibid., Vol.‘ 2, No.
3-4 (1981), p. 309 at pp. 312-6. For the text of the American Declaration, see Whiteran,

Digest, Vol. 5, pp. 2314,
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number of reasons, and emphasized that the use of the phrase “in general” in
Article 4(1) could possibly allow abortion in cases of rape or to save the
mother’s life, among other possibilities.'”” Hence, although Article 4(1), as
interpreted in the Baby Boy Case, indicates some level of restriction on the
right to an abortion, the precise extent of that restriction awaits further judicial
determination.'™

Within Jamaica, the right to life as enshrined in the Constitution has not
been invoked in domestic courts in opposition to abortion activities in prac-
tice.'” Rather, the question of abortion has been assessed mainly by reference
to the Offences against the Person Act. Section 72 of that Act stipulates that:

“Every woman, being with child, who with intent to procure her own
miscarriage, shall unlawfully administer to herself any poison or other
noxious thing, or shall unlawfully use any instrument or other means
whatsoever with like intent ... shall be guilty of felony, and, being
convicted thereof, shall be liable to be imprisoned for life, with or
without hard labour.”

Section 72 also imposes life imprisonment upon persons who “unlawfully”
procure a miscarriage, while Section 73 indicates that it shall be a misdemeanour
“unlawfully” to supply or procure any implement “knowing that the same is
intended to be unlawfully used or employed with intent to procure the miscar-

‘riage of any woman.”

The particular language relied upon in both Sections 72 and 73 has prompted
the view that there is a broad prohibition on abortien, especially as the Of-
fences against the Person Act contains no express exception that would, for
instance, allow abortions to protect the life or privacy rights of the prospective
mother. This interpretation is, however, open to question, mainly because
Sections 72 and 73 repeatedly prohibit abortion-related activities that are

177 Human Rights Law Journal, Vol. 2, No. 3-4 (1981), p. 119. The words “in general” were
incorporated into the draft provision on the right to life in Article 4(1) of the American
Convention on the recommendation of the Inter-American Commission on Human Rights in
1966; see Colon-Collazo, “The Drafting History of Treaty Provisions on the Right to Life: A
Legistative History of the Right to Life in the Inter-American Legal System”, in Ramcharan
(ed.), loc. cit, note 111, p. 33 at p. 39.

178 Strictly speaking, the comments by the Inter-American Commission in Baby Boy on the right
to life in Article 4(1) are obiter, for the United States of America was not a party to the

American Convention at the time of the case: Human Rights Law Journal, Vol. 2, No. 12 °

(1981), p.110 at p. 120. In a concurring opinion, Anreas Aguilar M. agreed with the majority
approach on the points of legal obligation, though he expressed the view that, de lege ferenda,
protection for life should begin at “the very moment of conception™: ibid., p. 121.

179 See Demerieux, loc. cit.. note 175, p. 126.
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undertaken “unlawfully” by the prospective mother or third partiesi prima
facie, the context and use of the term “unlawfully” prompt the suggestlon that
there is a range of lawful activities that could give rise to abortion, and that
such activities are not prohibited by Sections 72 and 73.

This line of reasoning was appealing to Macnaghten J. in R v. Bourne.
The case concerned a prosecution under Section 58 of the. English Offences
against the Person Act, 1861, which, in relevant part cont.alne.d the sgme form
of words set out in Section 72 of the current Jamaican legislation. In |2tFmret~
ing this formulation, Macnaghten J. noted that “the word “unlawfully” is nota
meaningless word” ;'*' and, on the basis, therefore, .that there were unlawful
and lawful forms of abortion, he concluded that abortions were lawfully .under-
taken when they are done “in good faith for the purpose only of preserving the
life of the mother.”'32 Though Macnaghten J.’s approach correc.:t!y gives de.f-
erence to the use of the word “unlawfully” in the relevant. provision, it is still
somewhat problematic. In keeping with his view that Section 58 distinguished

180

lawful and unlawful abortions, Macnaghten J. maintained further that the lan-
guage in the Infant Life (Preservation) Act, 1929 — which created a defence

in favour of preserving the life of the mother — was applicable.'® This ap- |
proach is clearly subject to the criticism that Macnaghten J. was prepared to
read non-existent words into Section 58 of the Offences against the Person

Act, a criticism which strongly undermines this perspective.'® In subsequent ]
cases, though, Macnaghten J."s approach in Bourne has been followed a.t ﬁr.st
instance.'® For example, in R. v. Newton and Stungo,'* Ashworth J., in his |

direction to the jury, noted that the use of an instrument to procure a miscar- |

riage “is unlawful unless the use is made in good faith for the purpose of

B

preserving the life or health of the woman.”'®” R v. Newton and Stungo mgy :

i

180 (1939) | KB 687.

181 /bid., p. 691. '
j d without reference to supporting case
182 Ibid., pp. 691-2. Macnaghten J. also noted, obiter an ]
la\'v thpa‘: in his view, this approach “is in accordance wnh wha¥ has always been the common
lawq of England with regard to the killing of an unborn child™: ibid., p. 691.
183 /bid., pp. 690-91
184 See also Havard, “Therapeutic Abortion™, (1958) Criminal Law Review. p. 600 at p. 602-3.
185 See also Havard's reference to the judgment of Motris J. in the unreported case of Bergmami
and Ferguson: loc. cit.. previous note, p. 605.
186 (1958) Criminal Law Review. p. 469.

187 Ibid.
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have expanded on Bourne in the sense that Ashworth J. expressly mentioned
that preserving the health of the mother, as distinct from her life, may justify an
abortion in particular cases; but, if anything, this emphasizes that subsequent
courts have been prepared to read words into the language of Section 58 of
the English Offences against the Person Act in a manner similar to Macnaghten
J.’s approach.

By extension, it seems likely that Jamaican courts would be prepared to do
the same, and that, as a result, Sections 72 and 73 of the Jamaican Offences
against the Person Act should be read as prohibiting abortion, and the procur-
ing of implements with a view to committing abortion, save in the circum-
stances where the abortion is done in good faith for the purpose of preservin g
the life or health of the prospective mother. However, this statement of the
law is necessarily tentative, for Bourne is a decision at first instance, it relies
on a tenuous reading of the relevant statutory provision, and it was made at a
time when technological advances in the field of therapeutic abortion were
relatively underdeveloped. Moreover, even if Bourne is correct in the com-
mon law,'®* it provides only limited guidance in practice, for the concepts of
“good faith” and “actions necessary to preserve the life (or health) of the
mother” are broadly subjective. It is also noteworthy that, in Jamaica, the
medical profession as a group appears to have doubts about the legal rules

- concerning the circumstances in which abortions may be legitimately per-

formed.'® These considerations point to the need for more precise, modern

188 In Royal College of Nursing of the United Kingdom v. Department of Health and Social
Security (1981) 1 All E.R. 545, Lord Diplock noted. obiter. that R v. Bourne was “a saga-
ciousty selected test case” submitted by Aleck Bourne, and that because Macnaghten J s
summation resulted in an acquittal, its correctness in law was not examined by the higher
courts: p. 567. Still with respect to Bourne, Lord Diplock added: “No disrespect is intended to
that eminent judge... if I say that his reputation is founded more on his sturdy commonsense
than on his lucidity of legal exposition. Certainly his summing up, directed as it was to the
highly exceptional facts of the particular case, left plenty of loose ends and ample scope
for clarification™: ibid. This hardly amounts to a ringing endorsement of Macnaghten J.'s
approach.

189 For example, a proposed Statement of Policy on Abortion of the Medical Association of

Jamaica (MA)J), issued in 2000, indicates, inter alia, that “The MAJ wishes to have the law on
abortion clarified. (The law as it stands on the books is over 100 years old and its relevance
must be questioned. The adoption of British Common Law which may allow a lawful abortion
makes the legal position on this subject ambiguous...)”: reprinted in the Sunday Observer
{Jamaica), December 3, 2000. The proposed Statement of Policy on Abortion of the MAJ
may have been prompted in part by the arrest of a medical doctor in January 2000 on charges
pursuant to Section 72 of the Offences against the Person Act. As of May 2001, the case had
not been brought to trial. See also “Doctors Want Clarity on Abortion Law™, ibid.
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legislation on the subject. In formulating new s.tatutory provi§iops, 'thfe Stalt;:0
may opt to take into account approaches to abortlon_from other jurisdictions, .
and it will need to reconcile any new provisions with the tel.'ms of the Anrgen-
can Convention on Human Rights. It will not, however, be seriously constrained
by the right to life language set out in Article 6 of the ICCPR.

III. Freedom from Cruel and Inhuman Treatment and Conditions

Section 17(1) of the Jamaican Constitution is generally consis?e{lt. with
international strictures against cruelty and inhumanity in Sta?te activities. It
stipulates that: “No person shall be subjected to torture or to inhuman or de-
grading punishment or other treatment.” As Ef:arnett has noted, the language
of this provision is broad enough to cover punishment or treatment meted out

not only by the State, but also by private persons; it also pertains to treatment -

or punishment for persons in detention, as well as to actions undertaken
191

outside penal institutions.
(a) Significance of Savings Clauses

Notwithstanding its broad scope, however, the basic provision safeguard-
ing civilized standards of treatment in Jamaica seems deficient in at least two

particular respects. In the first place, Section 17(1) needs to be read in ’

conjunction with Section 17(2). The latter provides that:

_ treatment) which were valid before independence cannot be regarded as

ili ition i i i the Abortion Act 1967, as amended by
190 For the prevailing position in the United Kingdom, see ‘ ‘
Section 37 of the Human Fertilisation and Embryology Act 1990; Paton v. United Kingdom

(1981) 3 EHRR 408, E Comm HR; Paton v. British Pregnancy Advisory Service Trustees

(1979) QB 276; for commentary on the United Kingdom position from a human rights

perspective, see, e.g., Feldman, Civil Liberties and Human Rights in England and Wales i

(1993), pp. 104-16; Clayton and Tomlinson, The Law of Humqn Rights, Vol..l (2000), pp.
345-7 ' 357-8, 363 and 367. The extensive sources on abortion in the United States of
Ameri;a include Roe v. Wade, 410 US 113 (1973); Planned Parenthood v. Danforth, 428 US

52 (1976); City of Akron v. Akron Center for Reproductive Health, Inc., 462 US 416 (1983), 4

Thornburgh v. American College of Obstetricians, 476 US 747 (1986); Webster v. Reproduc
tive Health Services, 109 S. Ct. 3040 (1989); and Planned Parenrhoz?d of Soulheas{em
Pennsylvania v. Casey, 505 US 833 (1992). For a slightly dated but useful mtematlona! TEView,
see, ¢.g., Tribe, Abortion: The Clash of Absolutes (1990), pp. 52-76; for a perspective from
the Caribbean, see Demerieux, loc. cit, note 175, pp. 126-130.

191 See Barnett, The Constitutional Law of Jamaica (1977)1 p. 391.‘ For a summary of English
cases on the meaning of the phrase “inhuman or degrading punishment or other treatment”.

;

and Tomlinson, loc. cit., previous note, p. 385.

decided before the Human Rights Act became effective in the United Kingdom, see Claytort,
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“Nothing contained in or done under the authority of any law shall be
held to be inconsistent with or in contravention of this section to the
extent that the law in question authorizes the infliction of any descrip-
tion of punishment which was lawful in Jamaica immediately before
[August 6, 1962].”

In effect, Section 17(2) ensures that forms of punishment (but not of torture or

unconstitutional even in the post-independence period. The difficulty that arises
from this is not merely academic: one important feature of human rights law is
that the rules giving substance to particular principles are not always immu-
table. Thus, with the passage of time, forms of punishment once regarded as
culturally acceptable may become objectionable to large segments of a country’s
populace and to wider international opinion. Section 17(2), by limiting the power
of the judiciary to find some forms of punishment constitutionally unacceptable :
as cruel, inhuman or degrading, seems to place an undue restriction on the
development of human rights perceptions in this area. In practice, Section
17(2) could mean, for instance, that legislative provisions imposing the death
sentence for minor offences (in contravention of the ICCPR) would not be
unconstitutional in Jamaica, essentially because the death sentence is a form
of punishment that predates independence. '

The tendency to show a high degree of deference to the past with respect
to human rights norms such as those pertaining to cruel and inhuman treatmeng,
is also evident in the language of Section 26(8) of the Jamaican Constitution.
Section 26(8) reads as follows:

“Nothing contained in any law in force immediately before [August 6,
1962] shall be held to be inconsistent with any of the provisions of this
Chapter;'” and nothing done under the authority of any such law shall
be held to be done in contravention of any of these provisions.

192 /bid., p. 392. The savings clause in Section 17(2) would also undermine the possibility of
following the approach taken by the South African Constitutional Court to the question of the
death penalty. In State v. Makwanyane and Another (1995) (3) SA 391, the South African
Constitutional Court held that capital punishment for murder, aggravated robbery, child-
stealing and rape was contrary to that country’s constitution primarily because it violated the
prohibition on cruel, inhuman or degrading treatment or punishment. Because hanging pre-
dates independence in Jamaica, the reasoning of the South African Constitution Court would
not be available to Jamaican courts; for brief discussion, see also Report of the Joint Select
Committee of Parliament on the Charter of Rights (Constitutional Amend ) Bill (Jamaica),
pp. 49-50.

193 Viz,, Chapter IIl of the Constitution, on fundamental rights and freedoms.
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As in the case of Section 17(2), this provision preserves the pre-independence
status quo and thus may be said to lend stability to the law; it _tends, on the
other hand, to undermine judicial capacity to adjust the application of human
rights norms to reflect changing social values and expectations.

In practice, Sections 17(2) and 26(8) mean that the Jamaican judiciary
would be hard-pressed to find that, as a matter of constitutional 'law, Pracnces
such as flogging or whipping are contrary to the inj un_ction a‘gamst “mhuma.n
and degrading punishment or other treatment” set out in Scctlon. 17(1), once it
is established that such forms of punishment effectively predated independence.

In R v. Errol Pryce," for instance, the Jamaican Court of Appeal uph-eld
a sentence of whipping, with Carey P. (Ag.) writing for the court, noting,

among other things, that because the Crime (Prevention of) Act sanctioning

whipping was in force before independence, it was preserved by Section 26(8)
of the Constitution. Carey P. (Ag.) expressly indicated that the Court of Ap-
peal was not concerned with the “constitutionality or legality of the sentenc_:e
of whipping,”'® though the decision of the court, upholding the sel.1ter_1ce in
question, could be read as implying a judgement in favour of the constitutional-
ity and legality of whipping. In a more recent case, R v. Noel Samuda, "% the
Jamaican Court of Appeal refused (Harrison, J.A. dissenting) to uphold a
sentence of whipping primarily on the basis that the statutory provision.s'used
to sanction whipping in the instant case (the Crime (Emergency Provisions)
Act of 1943, and subsequent provisions passed by reference thereto) were nqt
in effect in Jamaica at the time the sentence was imposed. Again, the Jamai-
can Court of Appeal did not decide whether flogging or whipping violated the
constitutional injunction against inhuman or degrading punishment or other treat-
ment; however, Bingham, J.A_, and Harrison, J. A, expressed views that §ug-
gesting that the savings clauses in Sections 17(2) and 26(8) of the Jamaican
Constitution could be used to uphold flogging and whipping if these sentences
were validly in existence prior to independence. In this context, Bingham, JA
also mentioned the possibility of relying on Section 4(1) of the Jamanf:a (Con-
stitution) Order in Council, 1962, as a savings clause to preserve pre-indepen

dence legislation.

Generally, therefore, one point of criticism is that in instances where the 3
standard of freedom from inhuman and degrading punishment or treatment .

194 (1994) 47WIR 336.
195 Ibid., p. 337.
196 Jamaica, SCCA No. 134/96 (1996).
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may possibly be violated, the Jamaican Constitution prevents judges from as-
sessing this question once the punishment or treatment was sanctioned by the
legislature prior to independence. Not only can this lead to the infliction of
treatment or punishment that may well appear to be contrary to modern per-
ceptions of human dignity, it also tends to stifle the development of domestic
Jurisprudence and legal reasoning concerning human rights standards such as
freedom from cruel and inhuman treatment.'”’

In addition, the savings provisions, when applied, for instance, to justify the
persistence of whipping as a punishment, lead to a situation in which Jamaica
appears to be in breach of its obligations under Article 7 of the ICCPR. In
Osbourne v. Jamaica,'*a case concerning the legality of whipping under the
ICCPR, the Human Rights Committee stated:

“Irrespective of the nature of the crime that is to be punished, how-
ever brutal it may be, it is the firm opinion of the Committee that
corporal punishment constitutes cruel, inhuman and degrading treat-
ment or punishment contrary to article 7 of the Covenant.”'*®

In this case, Jamaica had argued that whipping was constitutionally sanctioned
by the savings clause, but, in response, the Human Rights Committee noted
that the constitutionality of the sentence was not sufficient to meet the terms
of Article 7. It may be that Jamaica could also have argued that whipping is
justified as a regional variation under the ICCPR, given the view expressed by
some countries in favour of acknowledging regional differences on some
matters of human rights implementation;*' however, the firmness inherent in
the opinion of the Human Rights Committee quoted above suggests that this
argument, too, would have been rejected.

197 For general criticism of savings provisions in Caribbean Constitutions, see Alexis, “Human
Rights Adjudication in the Caribbean Community”, in Ramcharan and Francis, loc. cit., note
97, p. 343 at pp. 350-9. The Jamaican Constitutional Commission has recognized the force of
this criticism, and has recommended rescission of the savings clause in Section 26(8) of the
Constitution. For the proposition that corporal punishment for disciplinary offences in prison
may be prohibited under general international law (as distinct from treaty law), see Rodley, loc.
cit, note 55, pp. 316-24; see aiso the decision of the Supreme Court of Zimbabwe in The State
v. Ncube and Others (1987) (2) ZLR 246 at p. 267B-C. This proposition needs, however, to
overcome particular obstacles if it is to be fully accepted. including the argument that States
which have retained flogging may be regarded as persistent objectors with respect to the
prohibition on corporal punishment.

(2000) Human Rights Committee Report, United Nations General Assembly, Official Records,
55th Session. Supp. No. 40 (2000), Vol. I, p. 133.

199 Jbid., p. 138, paragraph 9.1.
200 I1bid.

201 Supra. note 54 and accompanying text.
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(b) Aspects of Practice Concerning Cruel and Inhuman Conditions

The second weakness of Section 17(1) is concerned not with the actual
formulation of the constitutional provision, but rather with the failure of the
State to safeguard its requirements in practice. Generally, it is fair to say that,
in the post-independence period, the Jamaican State has not accorded high
priority to the construction and maintenance of prisons, other correctional
facilities, and detention centres. This low level of priority has, over the medium-
term, manifested itself in living conditions in some correctional facilities and
detention centres that fall considerably short of elementary conditions for hu-
manity. From a statistical point of view, one index of the problems concerning
lack of facilities is the fact that the overall prison population has consistently
exceeded the rated capacity of the prison system. For the decade of the 1990s,
the situation is summarized in Table 5, and graphically illustrated in Figure L.

Table §
Prison Population Compared with Rated Capacity, 1990-1999

Ratio of Population

Rated Capacity to Rated Capacity

Year Prison Population

1999 3489 2771 1.26:1
1998 3268 2771 1.18:1
1997 3216 2771 1.16:1
1996 3371 2720 1.23:1
1995 3289 2781 1.18:1
1994 3392 2781 i.22:1
1993 3284 2781 1.19:1
1992 3379 2781 1.22:1
1991 3705 2781 1.33:1
1990 3610 2781 1.30:1

Source: Planning Institute of Jamaica, Economic and Social Survey (1993-1999)

Although the figures in Table 5 indicate that some degree of overcrowding
has characterised the prison system for at least a decade, they do not fully

capture the nature of the problem. Further assistance in-that regard may be’
derived by examining additional statistics for particular prisons. These statis-
tics, set out in Table 6 (and illustrated Figures Il and IID), indicate that, for the’

period 1995 to 1999, some prisons were significantly more crowded than
others, and provide some insight into why certain prisons are more prone to
demonstrations and general unrest than others.
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Figure I: Prison Population Compared with Rated Capacity, 1990-1999
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‘Q\{erc.rowding at the St. Catherine and Tower Street Aduit Correctional
Facilities is both extreme in magnitude and enduring in character. In a “good”
year at St. Catherine, for example, the correctional authorities will be falled
ipon to place twice the prison’s capacity within the walls of the institution
.nd, to Fhe problem of limited capacity must, of course, be added the relateci
ifficulties of inadequate sewerage systems, delapidated buildings and gener.
lydeplorable conditions. Indeed, although more than seven years have elga sec;
Since the. Report of the National Task Force on Crime (the Wolfe Re port)
pubh§hed, and although certain measures of improvement have beepr)l at-
: pted since the publication of the report, its language concerning pris
onditions remains appropriate: prier

s s s . ..
| It is md'eed_a' very serious indictment on a civilized society to have
some of its citizens housed in such inhuman conditions. We warn that
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Table 6
Population and Ideal Capacity of Selected Adult
Correctional Centres, 1995-1999 100
1995 1996
Institution Capacity/Population Capacity/Population 1200
St. Catherine 650/1160 650/1294 1oh
Tower Street 850/1705 850/1309
Fort Augusta 300/ 144 280/ 146 "
Tamarind Farm 300/ 208 300/210 S
1997 1998 w00
Institution Capacity/Population Capacity/Population
St. Catherine 671/1191 671/1253 e
Tower Street 895/1234 895/1232
Fort Augusta 300/ 157 300/ 158 W
Tamarind Farm 280/ 174 280/ 185
1999
Institution Capacity/Population
St. Catherine 671/1344
Tower Street 895/1309
Fort Augusta 300/ 181
Tamarind Farm 280/ 192

Source: Planning Institute of Jamaica, Economic und Social Survey (1995-1999)

the conditions which exist in our prisons make them a seething caul-
dron, the explosion of which is imminent.”*?

Nor have these conditions been kept from public scrutiny. In some
stances, information about the state of the St. Catherine and Tower S
facilities has been made public as a result of discrete episodes of unrest at,%

202 Report of the National Tusk Force on Crime (April 1993). p. 55.

203 Unrest at the Tower Street Adult Correctional Centre and the St. Catherine Adult Correc
Centre between August 20 and 23, 1997. prompted the establishment of a Board of Enquit
chaired by Justice W.D. Marsh. with Flo O’Connor and Herman Ricketts as members.
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Figure II: Population and Ideal Capacity
St. Catherine District Prison 1995-1999

11

1995 1996 997 9% 1950

Year
(1 Rated Capacity [l Prison Population

Figure IHI: Population and Ideal Capacity
Tower Street, 1995-1999

Board of Enquiry noted that “(pjractically every published report on our two (2) major pri
begins and ends with the same litany; namely, that the root of the problem is OVERCROWDING"
Report of the Board of Enquiry into Disturbances at the Tower Street Adult Correctional Ci
and the St. Catherine Adult Correctional Centre between 20th-23rd August 1997, p.

(emphasis in original).

Year

[T Rated Capacity [l Prison Population
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or escape from,2 these institutions. At other times, persons visiting the§e 3
institutions have felt obliged to raise their voices in protest. So, for instance, in

May 2000. there were reports of beating and other abuses by soldiers and/or
prigon warders at the St. Catherine prison, giving rise to scores of serious
injuries, and prompting a public inquiry. Similarly, Jamaica, as a pa.rty to t.he
ICCPR. cannot regard with pride statements from experienced, impartial
observers to the effect, for example, that “death row (in Jamaica) is one of the
most abominable places that | have visited in my life,”>*or that the St. Catherine-
facility “is the worst prison I have ever seen.”*

Given the conditions at the St. Catherine and Tower Street correctional
facilities, in particular, there is scope for the view that all inmates at t?lleser
institutions are, by definition, experiencing inhuman and degrading conditions ;
in breach of the ICCPR, the American Convention on Human Rights, and the
Jamaican Constitution.?®’ But, inhumane conditions are surely not
limited to the two largest correctional institutions in Jamaica: in some of the .
other correctional facilities, such as Tamarind Farm and Richmond Farm, con-
ditions are not unrelentingly inhumane but leave scope for improveme‘nt, while |
in some police lock-ups, the stark realities of the Tower Street detentlop block :
are replicated from time to time. Of course, it is to be expected that, in such:

Between October 21 and November 16, 1999, Justice Karl Harrison chaired a Commissiqn of:
Enquiry to examine the escape of 22 prisoners from the Toyer Street Adult Corrcct{oni
Centre on October 8. 1999. Though the report of the Commission of Enquiry concemed |§df
primarily with matters that had facilitated the flight of inmates, the Chairman was constmnd
to report that, at the Tower Street prison, “there is no proper -waste gnd.sewerage facility s and
that “(i}t is a miracle that there is no epidemic in the Institution™: Findings of_the Commission
of Enquiry into the escape of 12 prisoners from Tower Street Adult Correctional Centre o
October 8, 1999 (The Harrison Report), Chapter 4, paragraph 32.

Gerald Kaufman, United Kingdom Member of Parliament, in a Statement to the Britis
Parliament in October 1995, www._parliament.the-stationery-office.co.uk/pa/cm 199495+
cmhansrd/1995-10-18/Debate-S.html, Column 318.

1992 Report by Christopher Gibbard, then Governor of Shepton Mallet Prison inA the Unito
Kingdom, quoted by Gerald Kaufman, loc. cit, previous note, Column 319; ¢f. “Prison Systes:
Not the Worst in the World — Knight”, the Gleaner. June 16, 2000, p. B8.

There is no originality in this point. In 1986, Americas Watch quote_d with. approval thf
of the then Jamaican Ombudsman, E.G Green that it was “virtually impossible for any in
of any adult penal institution ... to avoid being subjected to a general rule of cruel and inhumal
treatment”: Human Rights in Jamaica (America’s Watch Report). loc. cit., note l64i p.
(quotation from the Ombudsman’s Special Report on Prisons and I'dock-ups to Parlia

(1984)). If there is a sameness in the analysis comamcd in the various Teports concern
conditions at places of detention, this reflects the reality that conditions have not impro!
significantly with the passage of time
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circumstances, individuals may also have special grievances concerning ill-

© treatment. In some cases, the Human Rights Committee has shown sensitivity

to particular difficulties faced by inmates, and has recommended, among other

~ remedies, compensation as a means of addressing specific problems.

In matters concerning prison conditions and related issues, international

* law has sometimes concerned itself with the choice between the international
" minimum standard of treatment and the national standard.2”® The former

approach — which has traditionally received support from developed countries
- requires States to afford foreign inmates a standard of treatment that is at

least equivalent to a certain basic level, and failing that, State responsibility will

arise for the maltreatment of foreigners.?'° The latter indicates that, in order to
avoid State responsibility, the local authorities need to ensure not a specified

- minimum level, but that the level of treatment accorded to foreign inmates is
equivalent to that available for nationals.?'! That debate, however, is only of

limited relevance in the present context for two reasons. First, the vast major-
ity of inmates in the Jamaican prison system are nationals, who would there-

- fore not be able to invoke traditional rules of State responsibility to support the
~need for reform in the prison system. And, secondly, the development of
 particular rules in human rights law has helped to establish that there is indeed

a minimum standard of treatment on human rights matters, namely, that all

08 See, e.g.. Lewis v. Jamaica (1995), Human Rights Committee, United Nations General Assem-
bly, Official Records. 51st Session. Supp. No. 40 (1995), Vol. 11, p. 89 at p. 95, paragraph 10.4
{denial of medical treatment for inmate initially on death row); Burrell v. Jamaica (1995),
ibid.. p. 121 at p. 130, paragraph 9.5 (failure to protect the life of a death row inmate):
Chaplin v. Jamaica (1995), ibid.. p. 197 at p. 202, paragraph 8.2 (conditions at St. Catherine
District Prison. including the uncontested allegation that the compiainant was beaten by a
warder), Freemantle v. Jamaica (2000). ibid.. 55th Session. Supp. No. 40 (2000). Vol. II, p.
11 at pp. 18-19 (beatings by warders in breach of Articles 7 and 10: deplorable conditions of
detention, including confinement to a two-metre square cell for 22 hours each day, isolation
from others, enforced darkness in cell and little by way of occupation, found to be in breach of
Article 10). Claims in this area must be specific to be considered by the Human Rights
Committee: see, e.g., Hylton v. Jamaica (1996) ibid.. p. 224 at p. 225 (general reference to
report “prepared by a non-governmental organization” deemed insufficient to found a claim
within the meaning of Article 2 of the First Optional Protocol to the ICCPR).

Generally, see, e.g., Harris, Joc. cit., note 8. pp. 522-5; Brownlie, System of the Law of Nations:
State Responsibility (Part 1) (1983), p. 74.

The Neer Claim (US v. Mexico) (1926). RIAA. Vol. 4. p. 60. Faulkner Claim (US v. Mexico)
(1926), ibid., p. 67

Preparatory Study Concerning a Draft Declaration on Rights and Duties of States. Memoran-
dum Submitted by the UN Secretary-General, UN Doc. A/CN.4/2 (1949), p. 71 (Panamanian
draft and United Kingdom response). quoted in Harris, loc. cit.. note 8, pp. 5234
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persons should be free from cruel and inhuman conditions, irrespective of '
nationality: this, indeed, is the main point made by Article 7 of the ICCPR.
Jamaica therefore cannot avoid legal responsibility for the conditions whic
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prevail at some of its penal institutions.

(©)

The Case of Agana Barrett, Ian Forbes and Vassell Brown

The general nature of the foregoing discussion may be given more spe-
cific form by reference to the case of Agana Barrett, Ian Forbes and Vassel
Brown. Although conditions in some lock-ups may have improved marginally
since the unlawful deaths of these men at the Constant Spring Police Station in-
1992, the situation still prompts concern whenever groups of individuals are
detained in groups by the police for general questioning. Harrison J.’s summary.
of the evidence given by Shawn Coleman in the civil case brought by Doris
Fuller in connection with the death of Agana Barrett continues to merit atten-
tion, and serves as a reminder of the extent to which the Jamaican State has
failed to demonstrate due deference to Section 17(1) of the Constitution.?"?

With respect to the conditions at the Constant Spring Lock-up at the time ;
of detention of Agana Barrett and others, Coleman’s evidence was summarized

as follows:

“Shawn Coleman, one of the survivors, testified that several men in-
cluding the deceased and himself were taken from Grant’s Pen Road
to Constant Spring Police Station by the police on Thursday the 22nd
day of October 1992. After being finger-printed and processed they
were placed in different cells at Constant Spring Station. Coleman
stated that the deceased, himself and sixteen others were placed in
cell number 3. By Friday, one more man was added to their numbers.

Coleman gave a graphic description of conditions which existed in this
cell. The cell which was about 8ft x 7ft in size was extremely hot due
to the congestion. There was very little air available and this was only
accessible through small holes in a metal door for the cell. The cell
had no windows and they were surrounded by concrete walls. Water
dampened the floor and in order to quench thirst, perspiration and
water dripping from walls had to be used as no drinking water was
made available for them. He also testified that one man had to drink
his own urine in order to quench his thirst. After being released from
the cell for lunch at 1:00 p.m. on Friday, they were never fed again
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and were locked up thereafter without further release until Saturday
morning.”?"?

It is often argued that prison conditions in Jamaica fall short of elementary
standards concerning humane treatment because of general economic con-
straints faced by the State; as the foregoing summary of evidence implies,
~ however, Jamaica also fails to meet the relevant human rights standards be-
cause those entrusted with the authority of the State wilfully disregard even
* minimal considerations of human decency. The cultural context which engen-
© ders behaviour of the type noted in the case which led to the deaths of Agana
. Barrett, Jan Forbes and Vassell Brown cannot be attributed primarily, or even
mainly, to financial constraints.

Finally it should not be believed that the approach of the Jamaican State to
conditions in prisons and remand centres reflects the conflict in principles of
penology, as between humanitarian treatment, on the one hand, and the notion
of “less eligibility,” on the other.2'* Within the Jamaican correctional services
system, basic principles of humanitarianism are often ignored, but this is not
because the State wittingly seeks to ensure that inmates are kept at a lower
standard of living while incarcerated than they would enjoy beyond the cell
walls. On the contrary, the standard of treatment for inmates tends to be so
~ low that, even bearing in mind the difficult living conditions faced by a substan-
tial proportion of the Jamaican populace, there is no helpful comparison to be
made between conditions in Jamaica’s harshest prisons and life in the rest of
the country. In practice, prison conditions and conditions in remand centres
seem largely determined by social attitudes that encourage complete disregard
for the dignity of prisoners and detainees,”* and by the willingness of the State
to assume that these social attitudes reflect majority sentiments.

i (d) Impact of the Time Limit in the Pratt and Morgan Case

Another issue concerning the standard of inhuman and degrading treat-
_ ment may be considered in the present context. Arising from the decision of

213 Ibid, p. 343.

214 The principle of less eligibility suggests that inmates should be granted no living conditions or
benefits that are superior to those offered, or available to. the most disadvantaged class of
citizens in the society: Carlie and Minor (eds.), Prisons Around the World: Studies in Interna-
tional Penology (1992), p. 261.

212

See Fuller (Doris) v. Attorney-General of Jamaica. 56 WIR 337.

215 See also Daly. for the comment that many people in Jamaican society believe that prisoners
: are simply “getting what they deserve™ loc. cit., note 109, p. 151.
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the Privy Council in Earl Pratt and Ivan Morgan v..Attz?:rfe){-Gen:vrc;IS ;r:_i
the Superintendent of Prison, St. Catherine, Jamaica,*® it Is no o
lished that, in capital cases, if the time elap§ed between the sente;ncc:) ol' x
and execution exceeds five years, “ther.e will be strong grOI.mds or he 1er\l't 0%
that the delay was such as to constitute |phum§ne or 'degradl‘ng punis r'rtfble i
other treatment.”?'” And, in such cases, |.t is hl.ghly likely — if not m:v(; bl
that persons on death row will have tl.lell' capital sentences comn:ni) een o
imprisonment. Although the decision in Pratt and Morgan has noff ehumane
out its critics,'® it has helped to highlight the need for the Smte to offer hur "
standards of treatment even to persons whf) ‘have committed sengus crim of.‘
Somewhat paradoxically, however, the decnsnpn has also generatf a sz:es
State responses that may undermine human rights protection 1.n amaica.
Specifically, the Government of Jamaica has argued that in the five-year

period contemplated by Pratt and Morgan for capit.al cases, the Stz.lte hls
hard-pressed to complete, in good time, the process of judicial appeals in the
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effect on human rights generally in Jamaica because withdrawal from the
First Optional Protocol has also meant that appeals in non-capital cases are
now blocked from the purview of the United Nations Human Rights Committee.

Clearly, withdrawal from the First Optional Protocol has tainted Jamaica’s
general record with respect to civil and political rights, and has foreclosed an
important avenue for the development of human rights jurisprudence for the
country.”**Given that the withdrawal was prompted essentially by the need to
satisfy the time constraint under Prart and Morgan. one question is whether
Jamaica could have withdrawn from the First Optional Protocol only with
respect to death penalty matters, thus leaving the procedures under the Pro-
tocol available for persons with civil and political rights complaints in other
areas. Faced with a Pratt and Morgan dilemma similar to that of Jamaica,
Trinidad and Tobago withdrew from the First Optional Protocol, and then sought
to re-accede to that treaty for all purposes but those pertaining to the death
penalty.*' However, this approach has been challenged by a majority in the
United Nations Human Rights Committee; it has also been formally opposed

domestic system as well as procedures for appeals to thé FJmted I;].i,t:::::
Human Rights Committee and the Inter—AmerncarT Commlssmq onf uman
Rights. Consequently, in 1997, the Govgmr.ne.nt wnthdr‘ew Jamaica ! (;oeduoe
First Optional Protocol to the ICCPR, mamtalpmgthatthls move w0|]11 lr1 fuce
the time taken for capital appeals wi?hout s.erlously c?glpromlslngt € lrxs ron
rights of persons making appeals in capital cases. By denying p; sone
convicted of capital offences access to the Uqlted Natlons Human lge&t
Committee, the Government has, in fact, madf. it easier for the S(;ate to n:'v }.
the five-year rule. But, on the other hand, this approach has had a negati

by a number of Western European States primarily on the ground that issues
concerning the right to life constitute part of the fundamental object and purpose
of the ICCPR scheme, and that, therefore, reservations pertaining to the right
to life under the First Optional Protocol to the ICCPR are impermissible > In

220 See also Belle Antoine, loc. cir. note 79. pp. 160-1. Arts, loc. cit.. note 54, p. 77

221 Ministry of Foreign Affairs, Republic of Trinidad and Tobago. Notice to Denounce the
Optional Protocol to the International Covenant on Civil and Political Rights, 27 March
2000; see also Ministry of Foreign Affairs, Republic of Trinidad and Tobago. Notice to
Denounce the Optional Protocol to the International Covenant on Civil and Political Rights,
26 May 1998, and Instrument of Re-accession to the Optional Protocol to the International
Covenant on Civil and Political Rights with a reservation excluding the Competence of the
Human Rights Committee to Receive and Consider Communications relating to the Imposi-
tion of the Death Penalty, 26 May 1998, reprinted in Human Rights Law Journal, Vol. 20,
No. 4-6. pp. 280-281.

216 (1993) 30 JLR 473,

217 Ibid.. at p. 490. '
4 ing Punishment: A Re-Reading of Pratt and
.. MclIntosh, “Cruel, Inhuman and Degrading : eading att
2 i;;r’- ngt"' Caribbean Law Review, Vol. 8, No. 1 (1998), p. 1. Simmons, JudIlClé] Lxg:tstl;tlol
for tie C‘ommonwealth Caribbean: The Death Penalty, Delay and the Judicia [ olr\nmirn ol
the Privy Council”, Caribbean Law Bulletin, Vol. 3,:0;. 1 anddzﬁ(l99ti)c, f997 dr:ﬂ o¥“
i ; isi Iso be discerned from
criticism of the Pratt and Morgan decision may al med from A
ivi i i . for, bearing in mind that mos
f Civil Society for the Caribbean Comn.tumty, for, ; bes
gg:nn:\:xﬁity lConstitutti):ms incorporate a provision agam;t cruel and_ inhuman treatment, it i§
noteworthy that the draft Charter omits reference to this human right.
ini i i ign Trade, Jamaica, Ministry Paper No. 34
Ily, Ministry of Foreign Affairs and Foreign 3 : 34
20 g;e JB:'"“:':::S Withd“rZwal from the Optional Protocol to the International I(zjov]c()nga;n ;)2 :n;:
d i i ; dated November 12, , fr

Political Rights, October 28, 1997 News Release, ‘

:)n:ﬁceo ;f the Pfimc Minister (“Prime Minister Patterson Responds to Caribbean Hums

Rights Network™).

The approach taken by the majority in the Human Rights Committee against the reservation
made by Trinidad and Tobago is set out in Kennedy v. Trinidad and Tobago, Communication
No. 845/1999, UN Doc. CCPR/C/67/D/845/1999, 31 December 1999, especially at para-
graphs 6.1-6.8. In the view of the majority, the reservation is invalid because it singles out one
particular group of persons, namely, prisoners under sentence of death, to lesser procedural
protection than that which is enjoyed by the rest of the population; for the majority, this kind
of discrimination is contrary to basic principles enshrined in the First Optional Protocol, and
therefore incompatible with the object and purpose of the First Optional Protocol. paragraph
6.7. The minority view in Kennedy v. Trinidad and Tobago makes the point that the form of
discrimination in the reservation of Trinidad and Tobago results from constitutional consid-
- crations in Trinidad and Tobago, and may actually be justified in the circumstances. see
Individual. dissenting opinion of Committee members Ando. Bhagwati, Klein and Kretzmer.
paragraphs 6-12. Western European States opposing Trinidad and Tobago's approach include
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the circumstances, the J amaican Government will be understandably reluctant
to attempt re-accession to the First Optional Protocol with respect to non-
death penalty matters only.

At the time of the country’s withdrawal from the First Optional Protocol,
the Government also suggested that this would not lead to a substantial diminu-
tion in human rights protection because Jamaicans would still have accessto
the Inter-American Commission on Human Rights.?* This perspective is open
to debate. The United Nations Human Rights Committee and the Inter-
American Commission may have different perspectives on particular human
rights problems, and in any event, the former institution is part of a more
internationalised system of rights protection than the Inter-American system.
Moreover, now that the precedent of withdrawal from a treaty-based system
for human rights protection has been set, the Government may also be inclined
to withdraw Jamaica from the Inter-American Commission if that body does
not comply with the Government’s perspectives on certain human rights
questions. Indeed, the Government has argued that the Inter-American Com-
mission is insufficiently sensitive to the need for the Jamaican appellate pro-.

cess for capital cases t
o be completed in fiv
: e years, and has ad i
measures to i ’ . oo
measur mea;:;);r;tﬁ; ‘;:ercetnt/)ed delay in the operations of the Conil)mis:ii):z'i;’l:
€ not been accepted by th iSsi i
e me : p y the Commission, the possibili
oo ia may w1t'hdraw from the Inter-American system for hu'F:]aS:‘tf”l}']t)’
protect tsk\not particularly remote.? Withdrawal here would mea thrlg .
rec )
Fatts oo ;ens:lt (t)f the .P{'att and Morgan decision, persons with h:rtl;; X
not pertaining to capital murder may be without recou tn
rse to

either the United Nati
) ions Human Ri i
Commission. ights Committee or the Inter-American

(e) The Approach of ;
the United Nati :
to Prolonged Delay ed Nations Human Rights Committee

Bearing in mi i :

Council’s fp:r:;:;\d i:)ePdlfﬁCUhleS that have arisen as a result of the Privy
Nations Human Rights Cratt qnd Morgan, it is noteworthy that the Unite;i
period, in itself. amount tOmm_lttee- does not believe that detention for a long
treatment in Ar,ticle 7 ofst}? alél()]atlon Ofthe. prohibition on cruel and inhuman
made to the Human Rj he CPR. So, for instance, in respect of the petition
the Committee found tha%alttshcommmee in Pratt and Morgan v. Jamaica,*
of the death penalty oughten y cars had elapsed between the imPOSiti‘

p y and the adoption of views of the Committee, the claim (:)?

cruel and inh .

the Netherlands, Germany, Sweden, Ireland, Spain, France and ltaly: Multilateral Treat : uman treatment on the basis Ofprolonged delay was not sub
Deposited with the Secretary-General, loc. cit., note 33, pp. 19-20. Guyana’s approach, whi substan-
is similar to that of Trinidad and Tobago, has also been met with objections from vari
European States: ibid, p. 19. From a human rights perspective, the Western European approd
may, paradoxically, be open to criticism. Given that the Caribbean States in question beli
themselves compelled to withdraw from the First Optional Protocol because of the workin
of the five-year rule, the choice in the perception of Caribbean States is between having
human rights matters heard pursuant to the First Optional Protocol and having non-d
penalty matters remaining subject to the regime of the First Optional Protocol. The Iat
option is implicitly barred by the Western European approach, so that, in sum, fewer Caribbe
human rights issues will be taken to the Human Rights Committee. Some of the count
opposing the approach taken by Trinidad and Tobago have been consistent in the view U
reservations concerning the right to life are incompatible with the ICCPR, and this may
influenced their perspective on the question of reservations to the First Optional Protocs
See. e.g.. responses to the United States reservation on Article 6, ICCPR, discussed briefly;
Schmidt, “Reservations to United Nations Human Rights Treaties — The Case of the
Covenants”, in Gardner (ed.), Human Rights as General Norms and a State’s Right to Opt
Reservations and Objections fo Human Rights Conventions (1997), p. 20 at p. 25. Fot
position of the United States, and comment. see, €.g., International Covenant on Civil "
Political Rights, Text of U.S. Reservations, Understandings and Declarations, Human R
Law Journal. Vol. 14, No_ 3-4 (1993), p. 123; Lawyers Committee for Human Rights,
York, Statements on Ratification of the CCPR. ibid, p. 125 at p. 126; Stewart. “U.S. Ratific
of the Covenant on Civil and Political Rights: The Significance of the Reservat
Understandings and Declarations™, ibid. p. 77

Ibid., pp. 3-4. Gen
, Pp- . erally, see also St
" o 4. G atement by the Honourable A i
iyt alCca to thc Permanent Council of the OAS on Death P.J ty Coner B
A n Commission on Human Rights, December 11, 1998 enelty Cases Before the
) :):d t::?nip;:mt, fs;c especially Jamaica, Statement to th ’ .
er o . . )
1999 (1t s sta?;egina?fgalm and Forclgp Trade, the Honourable Seymour Mulli
misson] e st irs should continue [viz., delay on the part of the | tenp me’ -
’ (:Comommmon | e it 1 a;ieg::)s (;til:‘er gl'fncc but to contemplate withdrawal frofn :}:Zf-[imef{ca"
' o eee but dr: erican
delays which chat oo perations lead to undermining our legal system and

v dl for due enforcement ™) i
J by on. P.J. Patterson, Q.C., M.P., Prime Minister, on 1(‘):;:(;: T g0y, etament

and Tobago has tak i : Jul ini
and Tobago, Nmi:::‘o lhlsnz?ll:‘rcsz &f action: Ministry of Foreign Arﬁ.’rs" )ll{elsl;bllzzqu ?‘H!:ag
" : De e American C i . nida
- reprinted in Hum, i onvention on Human R
Sbago's Withdan Rllght: Law Journal, Vol. 20, No. 4-6, p. 281 for n _lghts, 26 ng 1998,
rawal, see, e.g., Amnesty International n grucism of Trinidad and

Conventi L “Trini i
vention on Human Rights”, Al Index: AMR 49/04/99 2Tlnls4|:yadl 9’;;pudlates American

{1989) Human Rights Commi
' mittee Report, Unit
44th Session, Supp. No. 40 (1989), p. 222.nl

¢ House by the Deputy Prime Minister

ed Nations Ge )
223 Jamaica, Ministry Paper No. 34/97, loc. cit. note 219. p. 4 neral Assembly, Official Records,
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tiated.??” In Pratt and Morgan v. Jamaica, the Human Rights Committee
acknowledged that in some cases prolonged delay could be “a source of men-
tal strain for the convicted prisoners,” but it was equally mindful that “the
situation could be otherwise in cases involving capital punishment.” And, with
these countervailing considerations in mind, the Human Rights Committee sug-
gested that where there is prolonged delay, “an assessment of the circum-
stances of each case would be necessary.”**

The approach taken by the Human Rights Committee in Pratt and
Morgan v. Jamaica has been reinforced by the jurisprudence of the Human
Rights Committee, especially in Barrett and Sutcliffe v. Jamaica®™ and
Johnson v. Jamaica.** In the former, where over thirteen years elapsed
between the conviction of Barrett and Sutcliffe and their proposed execution,
the Human Rights Committee reiterated its own Pratt and Morgan perspective

in the following terms:
“In States whose judicial system provides for a review of criminal
convictions and sentences, an element of delay between the lawful
imposition of a sentence of death and the exhaustion of available reme-
dies is inherent in the review of the sentence; thus, even prolonged
periods of detention under a severe custodial regime on death row
cannot generally be considered to constitute cruel, inhuman or de-
grading treatment if the convicted person is merely availing himself of

appellate remedies.™"

227 Ibid.. p. 230, paragraph 13.6. Other cases i
this approach include, for instance, Stephens v. Jamaica (1995
40 (1995). p. 1.
10.3; Chaplin v. Jamaica (1995), ibid.,
(1996). ibid., p. 214 at p. 217, paragraph 8.1.
221, paragraph 7.1 The situation concerning pro
execution is to be distinguished, however, from circu
undue delfay, in which case the Human Rights Committee ma
14(3)(c) of the ICCPR and recommen:
sentence: see, ¢.g., Wright and Harvey v.
(almost six years between end of original trial with a h
prompting a recommendation in favour of the complainants).

228 Ibid. 44th Session, Supp. No. 40 (1989). p. 230, paragraph 13.6.
229 (1992). ibid., 47th Session, Supp. No. 40 (1992). p. 246 at p. 250, paragraph 8.4.

230 (1996), ibid.. S6th Session. p. 174 at pp. 180-1. The Human Rights Committee has r
renterated, without elaboration, its position on prolonged delay, in Michael Robinson
Jamaica (2000) Human Rights Committee Report. General Assembly, Official Records, §
Session, Supp. No. 40 (2000), Vol. II, p. 116 at p. 127, paragraph 9.3.

231 Barrett and Sutcliffe v. Jamaica. loc. cit.. note 229 p. 250, paragraph 8.4.

n which the Human Rights Committee has takes
), ibid.. Slst Session, Supp. Ne.
Graham and Morrison v. Jamaica (1996), ibid.. p. 43 at p. 48, paragraph’
p. 197 at p. 207, paragraph 8.1; Sterling v. Jamaica
Spence v. Jamaica (1996), ibid. p. 219 at g
longed delay between sentence of death and’
mstances in which the trial is subject
y find a violation of Article
d release of the convicted or commutation of the dests.
Jamaica (1995) ibid. p. 35 at p. 41, paragraph 103
ung jury and retrial was one of the factofs’
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Thus, for the Human Rights Committee, delay is inherent in the appellate

process, and it is not necessarily objecti i
: jectionable, because it ili
interests of the appellant. me factltate the

.In .{ohnso‘n.v‘ Jamaica, the Human Rights Committee sought further to
clar.lij"y |t§ pps:tlon on prolonged delay, setting out additional reasons for it
Posmon in a case which was considered after the decision of the Privy Counc'Sl
in Praft and Morgan. For the Human Rights Committee, where prolon eii
delay is exacerbated by “some further compelling circum;tance ” this cog Id
result in a violation of Article 7, and Article 10(1), of the ICCP’R 22 0n ;Jh
other hand, prolonged delay per se does not amount to cruel and inhumas

treatment. To support this positi i 1 ini
o pp position, the Human Rights Committee noted initially

) % ’ . .
(a) “as detention on death row is a necessary consequence of imposing the

deat'l pellalty, no matter lIOW Cr uel deglad"lg a"d l”hu"la“ 1t may appeal
to be, it cannot ()1 ltSC“ be Iegalded asa HOI tio
1) . ation Ofal'tlcle ; a"d () 0

(b) the Committee believes that “reducing recourse to the death penalty may
be seen as one of the objects and purposes of the Covenant,”* and

(c) “an interpretation of a provision in the Covenant that may encourage a

State party that retains the death
penalty to make use of th /
should, where possible, be avoided.”* of that penaly

' I(‘)n t.hlS foundati‘on, the Human Rights Committee then considered two
implications of holdm.g that prolonged delay on death row could, per se, be
regarded as cruel and inhuman treatment. The Committee noted that: ‘

“The first, and most serious, implication is that if a State party ex-
ecutes a condemned prisoner after he has spent a certain period of
time on death row, it will not be in violation of its obligations under the
Covenant, whgreas if it refrains from doing so, it will violate the
Covenant. An interpretation of the Covenant leading to this result can-
not be consistent with the Covenant’s object and purpose.”2*

232 Johnson v. Jamaica, loc. cit., note 230, p. 178, paragraph 8.1
3. 1bid., p. 179, paragraph 8.2.

336 Ibid,, at p. 179, paragraph 8.3.
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The reasoning of the Human Rights Committee on this part.icular point 15 dlfﬁ-
cult to sustain. In point (b) above, the Com.mlttee establishes that re l(ljc;;g
recourse to the death penalty is one of the Obj(?CtS and purposes of the IC | d .
It then indicates that one implication of regardmg prglonged delay as cru;l: and
inhuman would be that if a person is executed this will be acceptable, w. ereas
if it refrains from executing him this will be unacc?ptable. And, finally, it con;
cludes that this approach would be inconsistent with the object and purpose o

the ICCPR. '
Three problems with this line of argumentatign may be mentloned:t!n tl:rel
first place, the Committee’s reasoning is based ultlmat.ely on the pro;:)(?SI t1o:nd
point (b), that reducing recourse to thc? death penalty is one of the ° Je.ztc ] "
purposes of ICCPR. This proposition is open to debatg: in support;ggCIPst“re.;
tion, the Human Rights Committee indi(.:ated that Article 6 of the e
fers generally to abolition in terms which §trongly suggest that a }?.1 lqzw-t
desirable.” and noted that the Second Optional ?rotocol reﬂects t |I,S (\;1 ‘
point.?*7In truth, however, Article 6 actua!ly says !1ttle or nothing En the es(l:
ability of abolition, and there is no basis in PrlnCIple to transfer t Izép;)pl{m;»?
inherent in the Second Optional Protocol into the terms of the _ s be-,
cause the two treaties are distinct instruments. Thus, the _underly.mg prem:w
of the Committee’s argument is doubtful. Secondly, even |freducnl1{g r;FO:m
to the death penalty is one of the objects and purposes of the ICCP . th is )
not necessarily mean that, in all circumsta_nce.s, when faceq with a ct oice
executing the death penalty and not executing it, the Committee mus S'l:
the latter course of action. The Committee’s apprqach, quotf:d abpvg, urhcn o
accepts that any decision leading to a reduction in CXCCulIOI:lS lnh e(;i .peb"
cases will naturally be correct. This is tantz?mount to clo.nﬂatmg t de tehs:ranal )
of reducing recourse to the death penalty with the abolltlpn qf t}!e ‘de.a | p:ses !
for, the Committee’s approach, which does not. examine indivi ;:a C "
delay on their merits, seems based on thg notion that the deat .pelnr ty
always to be avoided, irrespective of the C|.rcunjstances of 'the partll::u ano .
Thir&ly, and on a related point, the Committee’s perspective atr:ac es -
nificance to the problems inherent in prolonged dela)-'. 1.“ruei t jre adrc‘:: e
ences in the jurisprudence to the agony and mental strain involve ,h an e
remarks about the length of time that some convicted persons have

~ await final decision;?* but the underlying perception of the Human Rights
Committee is captured in point (a) above, namely, that because detention is a
“necessary consequence” of the death penalty, it cannot violate the prohibition
against cruel and inhuman treatment, no matter how cruel, degrading and inhu-
man it may appear. This implies a certain insensitivity to the suffering that may
be occasioned by prolonged delay, and it appears to foreclose the issue at
hand; point (a) suggests that, from the outset, the Committee has determined

that prolonged delay is not cruel and inhuman, and its reasoning is designed to
- reinforce this a priori assumption.

In Johnson v. Jamaica, the Human Rights Committee advanced, as a
second reason for its position, the idea that time limits may prompt death penalty
 States to carry out each sentence “as expeditiously as possible after it was

‘imposed.”?° For the Human Rights Committee, this possibility is not to be
-encouraged:

“Life on death row, harsh as it may be, is preferable to death. Further-
more, experience shows that delays in carrying out the death penalty
can be the necessary consequence of several factors, many of which
may be attributable to the State party. Sometimes a moratorium is
placed on executions while the whole question of the death penalty is
under review. At other times the executive branch of government
. delays executions even though it is not feasible politically to abolish
the death penalty. The Committee would wish to avoid adopting a line
of jurisprudence which weakens the influence of factors that may
very well lessen the number of prisoners actually executed.”2#

position taken by the Committee on this point is logical inasmuch as some
es may well be disinclined to introduce moratoria and so on if they face a
ecified time limit. It is also prudent, because, in some States, the desire to
atatime limit could also mean that the need for expedition is given as much
ority as meticulous care in the completion of death penalty cases.

At the same time, however, it is again questionable whether the implica-
Mis raised by the Human Rights Committee necessarily justify a blanket

Thid.. at p 179, paragraph 8 4.

This approach has been criticised on the ground that it is “a subjective analysis in that the
ommittee is anticipating a supposed reaction by the State™ Johnson v, Jamaica, Individual
inion of Committee member Christine Chanet, idid. p. 183 at pp. 1834: Individual opinion
Committee member Francisco Jose Aguilar Urbina, ibid., p. 187 at p. 189.

bid. p. 174, at p. 179, paragraph 8.4.

237 Ibid.. at p. 179, paragraph 8.2
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relevant from case to case.?* So, for instance, if delay is in fact occasion a t);
a moratorium, and moratoria are to be encour_aged, then the Humz(ljn Bng s
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Attorney-General of Jamaica (1993) 30 JLR 475 at p. 476. .
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P" v. Jamaica; see Individual opinion of Committee member Christing

. ts Committee Report, United Nations General Assgmbly, Offi

183 at p. 184; Individual opinion of Committee membel

agica, Individual opinion of Committee. member Chns!me
‘ mittee member Francisco

243 This case-by-case ap|
Committee in Johnso _
Chanet. (1996) Human Righ
Records, 56th Session, p. » ' 4 :
Prafullachandra Natwarlal Bhagwati, Marco Tuhol Bruni C(;)l:,
Vallejo. ibid., p. 186; Individual opinion of Committee member
ibid.. p. 187. See also, for instance.,
Aguilar Urbina in Spence v. Jamaica, _
O;iciai Records, Slst Session, Supp. No. 40 (1995), p. 223, and i

p. 230.

Human Rights Committee Report, General Ass
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tation as a sanction against the State.?* Admittedly, this approach would not
have the certainty of the blanket prohibition now carried in the Committee's
jurisprudence. It would, however, show sensitivity to the divergent
circumstances in which prolonged delay may arise, and, more importantly. it
would lend force to the view that arbitrary delay in death penalty cases is not
acceptable from a humanitarian point of view.>*

(D The Death Penalty and Cruel and Inhuman Treatment:
Abolition of Capital Punishment by Judicial Means?

The public discourse on strategic responses that would enable the State to
meet the five-year restriction in Pratr and Morgan has tended to concentrate
on the significance of external human rights agencies in extending the time
period between sentencing and possible execution. As part of this discussion,
there has been the suggestion that the Privy Council, the United Nations Hu-
man Rights Committee and the Inter-American Human Rights Commission
have approachéd Jamaican death penalty cases with a negative predisposition
towards capital punishment in all circumstances.>* This, of course. is difficult
to prove; but, those presenting this perspective are in a position to argue that,
owing largely to the decision of the Privy Council in Pratt and Morgan and
related developments, there have been no hangings in Jamaica since 1988,
though the Government has repeatedly reiterated its intention to proceed with
this form of punishment. In addition, the perception that the Privy Council is
inclined to use devices such as the constitutional prohibition on cruel and inhuman’

244 In Barrett and Sutcliffe v. Jamaica, the Human Rights Committee. having reiterated its broad
rule concerning prolonged delay. noted that the delay in petitioning the Privy Council in this
case was largely attributable to the appellants. In a scheme which is sensitive fo case-by-case
analysis, delay on the part of appellants could arguably be one of the factors to be considered
in determining the reasonableness of the overall delay in the circumstances. It is. however. a
matter of controversy whether the human inclination to delay the imminence of death can
ever fairly be held against an appellant: see, Individual opinion of Committee member Christine
Chanet in Barrett and Sutcliffe v. Jamaica. loc. cit., note 229, at p. 252.

In Pratt and Morgan v. Attorney-General of Jamaica. the Privy Council showed concern for
such factors in assessing whether time limits should be used: see especially Joc. cir.. note 216.
pp. 485-9.

With respect to the Privy Council, this perception pre-dated the Neville Lewis decision. and
has been called into evidence in some instances to support the replacement of appeals (o the
Privy Council with appeals to the proposed Caribbean Court of Justice: for comment. see. ¢ g
Jamaican Bar Association, Report of the Special Committee of the Jamaican Bar Association
Appointed to Consider the Proposed Caribbean Supreme Court. especially at pp. 12-13.
Vasciannie, “The Caribbean Court of Justice: Further Reflections on the Debate™. Wesr fydian
Law Journal, Vol. 23, Nos. 1 & 2. May & October 1998. p. 37, at pp. 54-7 :
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“Where any person has been sentenced
the law of Jamaica, the Governor-
of the case from the trial Jjudge, t
derived from the record of the
General may require, to be forw.
so that the (Jamaica) Privy Co
with the provisions of section 9

to death for an offence against
General shall cause a written report
ogether with such other information

case or elsewhere as the Governor-
arded to the (Jamaican) Privy Council
uncil may advise him in accordance
0 of this Constitution.”

Thus, a written report from the trial Jjudge and other information that the
Governor-General may require are to be considered by the Jamaican Privy
Council. But, in the Neville Lewis decision, the Privy Council concluded, not-
withstanding the apparently clear wording in Section 91 (1), that in death pen-
alty cases there are compelling reasons why the Jamaican Privy Council should

be required to give notice to each condemned man as to the date when his
case will be considered and that it should receive representations from the
condemned man concerning his plea for mercy. The condemned man should
- also have the opportunity to see the material presented to the Jamaican Privy

Council, and to comment thereon. The Privy Council supported its position
mainly by reference to developments in principles of fairness and natural jus-
tice, and by noting that this approach was consistent with h
set out in treaties to which Jamaica is a party,
norms are independently enforceable in Jamaic

uman rights norms
irrespective of whether those
an law.

Two main criticisms of the majority’s reasoning on this point are readily

rst is already implicit in the language of Section 91(1) of the

icial legislation when it insists upon reading these
e basis of faimess and natural Justice. Secondly,
stice and procedural fairness in the Neville Le
st impression. In reaching its conclusions con
n seeking mercy,
isions of the Pri
‘Public Safety an
decision in Re

safeguards into the law on
the issues concerning natural
wis Case were not matters of
cerning rights of condemned
the majority judgement expressly overruled two earlier
vy Council in de Freitas v. Benny and Reckley v. Minister
d Immigration (No. 2).2% Especially bearing in mind that
ckley (No. 2) was made as recently as 1996, the Neville

Freitas v. Benny (1976) AC 239; Reckley v. Minister of Public Safety and Immigration (No.
2} (1996) AC 527. Cf. the dissenting judgement of Lord Hoffman, which notes that the
‘majority approach departed from recent cases not only with respect to petitioner’s rights
before the local Privy Council, but aiso on points concerning the Inter-American Commission
and prisoner’s rights: (2000) 3 WLR 1785 at pp. 1814-5.
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authorities had introduced a six-month limit for responses from the Inter-Ameri-
can Commission and the United Nations Human Rights Committee in death
penalty cases. In practice, however, this limit is insufficient for either external
human rights body; consequently, in the Neville Lewis Case, the validity of the
six-monthtime period was called into question. But, on what basis could the
Jamaican authorities be required, by law, to await recommendations from ex-
ternal human rights bodies when the terms of the treaties establishing access
for petitioners to those bodies have not been incorporated into Jamaican law?
The controversial response offered by the Neville Lewis majority in the Privy
Council is that the guarantee of “protection of law” provided for in Section 13

of the Jamaican Constitution connotes that condemned men are entitled to
have access to the external human rights processes (even though the result of
such processes is merely recommendatory).?* As part of its reasoning, the

Privy Council also found that the six-month time limit implemented by the

Jamaican authorities for the hearing of cases by external rights bodies was

contrary to rules of natural justice and unlawful. Again, the result reached by
the majority is open to criticism: in particular, it is difficult to identify the line of
authority, or the compelling logic, which requires the recognition of rules from
unincorporated treaties as part of Jamaican law.

Generally, therefore, the majority judgement in the Neville Lewis Case is

:_susceptible to a number of criticisms, and, the final decision to commute the
death sentences of the six appellants is not impeccably reasoned. This has
prompted the question whether the judgement was not in some senses influenced
by the view that the imposition of the death penalty, though formally permitted
by Jamaican law, is now anachronistic.?s To support this view, it may also be
noted that, when taken together, the new approach to petitions for mercy?*¢
- and the need to await responses from the Inter-American Commission, could
“place pressure considerable strain on the ability of the Jamaican State to conduct

54 In reaching this conclusion the majority in the Judicial Committee appear to have disregarded
two recent precedents in Higgs v. Minister of National Security and Others ((2000) 2 WLR

1368), and Thomas v. Baptiste ((1993) 3 WLR 249). For criticism, see, e.g., Leys, loc. cit.,
note 249.

55 But ¢f Chuck, who correctly notes that on the issue of petitions to local mercy committees,
the majority judgement in Neville Lewis showed no small degree of reliance on positions taken
by judges in lower courts in the Caribbean, including the Jamaican Court of Appeal. This tends
to suggest that if the Privy Council is influenced by anti-death penalty sentiments, the
inherent bias is not confined to members of Jamaica’s final court: Chuck, Joc. cit.. note 252.

6 There may now be the need, for instance, to allow appeals to the Privy Council on the natyral
justice aspects of petitions for mercy.
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ithi 257
all necessary appellate procedures in death penalty cases within five years.

Such considerations, together with the relatively slow pace evinced by extethr-
nal human rights bodies in addressing death penalty petitions, syggest that i
time factor may undermine the application of the death penalty in a number o

Jamaican cases. .
But, in addition, the view that the Privy Counc.il may be predisposed to
undermine the death penalty by the use of constitutional sz'lfeguards extrane‘;
ous to the right to life has received some force from ob'tter dzfta by Lor
Hoffman in the Neville Lewis Case itself.**® Specifically, in the introductory

paragraph of his stinging dissent in this case, Lord Hoffman wrote as follows:

“The Board sits as a supreme court of appeal to enforce (Caribbean)
laws and constitutions. It is of course obvious to the members of the
Board that they must discharge that duty without regard to whetgllgr
they personally favour the death penalty or not. But the wider public
may need to be reminded.”*

Naturally, one important question which arises.from the fore.going comfn:!lt
concerns why Lord Hoffman found himselfhobllged to make it. At no poin tlz
the majority judgment in the Neville Lewis Case was there a reference

personal views on the death penalty, al

avoided giving any personal vie
believe that the “wider public” has to

opinion of the judges?

At least two plausible responses may be proferrec‘l. The first is_ that Lord
Hoffman himself believed that the Privy Council has, in fact, been influenced

penalty: he was therefore sending a subt

al revulsion to the death :
A e effect that the Privy Council may actual

message to the “wider public” to th

be against the death penalty in princip ‘ ould be
by I%ord Hoffman’s sarcastic remark concerning the majority judgment’

nd, indeed, even Lord Hoffman himself
ws on the subject. Why then did Lord Hoffman
be reminded that the Privy Council was -
applying Jamaican law (which allows the death penalty), and not the personal :

le. This interpretation could be supported
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law” in reaching its decision concerning the applicability of recommendations
of human rights bodies in domestic law. For Lord Hoffman, the concept of due
process of law in this context is “a philosopher’s stone, undetected by genera-
tions of judges, which can convert the base metal of executive action into the
gold of legislative power”’; he maintained that the majority simply did not ex-
plain “how this trick is done.” In short, therefore, Lord Hoffman could well be
implying that the majority judgment in the Neville Lewis Case has created
new law as a means of preventing the application of the death penalty in
particular instances.

The second interpretation of Lord Hoffman’s introductory comment is
less severe on the majority perspective. On this interpretation, Lord Hoffman
was not convinced that the majority judgment had reached the correct deci-
sion; but, independently of this, he also recognized the distinct possibility that
some persons in the Caribbean would regard the majority judgment as being
influenced by personal views. So, to emphasize the invalidity of this public
perception, he went out of his way to point out that “it is of course obvious” to
the Privy Council members that their decisions must not be influenced by
personal views on the death penalty. On the second interpretation, Lord

Hoffman’s pronouncement was not an accusation of judicial bias. It was, rather,
an attempt to dismiss precisely that accusation from the debate among the
“wider public.” In support of this reading, one could note the obvious: if Lord
Hoffman wished to accuse the majority of being influenced by personal predi-
lection, he could have addressed the issue in more direct terms. So, Lord

Hoffman’s comment on the matter is indecisive, and it remains open to con-
'_ ecture whether the Privy Council, in particular, is prepared wilfully to disregard

amaican law on the death penalty by reliance on concepts such as cruel and
human treatment.

But, even assuming arguendo that the Privy Council and external human
ights agencies are opposed in principle to the death penalty, they would still

need to act on the pretext of cruel and inhuman treatment or by reference to
other devices. And, in this regard, the Privy Council, in particular, could easily
point to inordinate delays in the justice system as the basis for denying capital
punishment in specific instances. Given that the Pratt and Morgan ruling
represents the law in Jamaica, the Executive (which wishes to have hanging
introduced) should further expedite the process of appeals in death penalty
eases within the local system. The Wolfe Report, in its review of aspects of
criminal justice system noted five primary causes of delay in the local
system, namely: (1) the degree to which courts were overburdened, (2)
availability of witnesses, (3) unavailability of counsel to represent persons

”» 3 (2% .
reliance on the term “due process of law,” and its analogue “protection

257 See also comments by the then Jamaican Solicitor-General, Dr Kenn‘c‘tthag;ay, r: :
“Privy Council Ruling Effectively Abolishes Death Penalty — Rattray”, ]t ec pRe‘:,:: ,ho
2. 2000. Jamaica's withdrawal from the First O.ptlonaI_Protocol to thg C as, o
réduocd the waiting time for procedures before mtcmatfonal humanlng!?ts agenclcost,e o
plaints may no longer be brought before the Human Rights Committee: supra, n X

268 (2000) 3 WLR 1785, at pp. 1814-5.
259 Ibid. p. 1814
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under the Poor Prisoners™ Defence Act. (4) lack of support §erv1<;es. ar;(:s(ZSa))
the difficulty of obtaining transcripts Of'ehv'ldf}?cigz::gr::;:ngfecﬁ?je- a,nd
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in appellate proceedings as a pretext for abolishing the de_at ;;enla tyi v m;m
fact. the same Executive has the power further to expedite the local seg

of those proceedings.™'

) Consequences of Violating the Cruel and Inhuman Treatment

Standard

There is also room for conjecture on.the practical consgquencets otl ta
finding that a person has been subject to mhumap or degradhmg tre::sn::w;
contrary to the Jamaican Constitugon. In non-capital cases, the co:t s have
power to prohibit the offending punishment or trea'ltmgnt, orto pre\? !t con
tinuation.>*> However, for capital cases, the question is whe_ther a 1.nhmg tor
a convicted murderer has been subject to inhuman or dfagradmg punis mtenl‘fe
treatment should prompt commutation of that con\{lc't s .dea'th sentﬁpce (:1 l: ‘
imprisonment. Already, the Pratt and Morgan decision mdlcates:j lls re.sn o
the inhuman or degrading punishment takes the form.of undue lelay i e
execution of the death sentence. But if treatment in prison and prison con

(g

tions are inhuman and degrading, should this make it inappropriate to execute

; : ; : 263
convicted murderers? This question was raised in the Neville Lewis Case,

when the six appellants argued, inter alia, that their death sentences should- |
be commuted to life imprisonment because of inhuman and de.gradm.g treat-:
ment in prison. In the instant case, the Privy Council expressed disappointment:

260 Report of the National Task Force on Crime. loc. cit.. note 202, pp. 77-8.

2! Death Row Phenomenon™. The Sunday Gleaner. August 22. 1999. In Thomas v. Baptiste,
majority judgment of the Privy
period for access to external human r
been unduly optimistic. loc. cit., note A
i to expe

t undermine the need for local authorities . ¢ do '
E:na‘l‘ty cases if capital punishment is to be resumed in practice in Jamaica.

ights agencies assumed in Pratt and Morgan may have:
254, at p. 264. This seems beyond argument, but it dod
dite the domestic component of desth

262 See, e.g.. Section 25 of the Jamaican Constitution.

263 Loc. cit., note 247.
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that the prisoners’ claims were decided on affidavit evidence only, and found
that it was not necessary to reach a conclusion on the treatment actually meted
out to each prisoner. However, the Privy Council also pointed out that:

“Had it been necessary to do so ... they would have required these
allegations to be investigated to see whether (a) they were made out
and (b) whether they were such as to aggravate the punishment of the
death sentence so as to amount to inhuman and degrading treatment
in the light of the Board’s judgment in Higgs v. Minister of National
Security and Thomas v. Baptiste.”**

This approach suggests that, in principle, the Privy Council is not averse to
holding that prison conditions could aggravate a death sentence to the point
where that sentence will have to be commuted to life imprisonment. The mat-
ter has not been definitively settled, but, if anything, prison authorities have
been put on guard that failure to apply the standard of humane treatment to
death penalty inmates may have important consequences in practice.

It would be appropriate to have death sentences commuted to life impris-
onment in cases where prison conditions are so egregious that they amount
cruelty and inhuman treatment. This result would not be designed as a piece of
good fortune for death penalty inmates; on the contrary. it would be based on
the need to respect both the rule of law and human di gnity in the administration
of justice, and to give practical effect to sanctions for breach of the Jamaican

Constitution in this area.”S At the same time, however. a decision to this effect
would need to overcome certain dicta in the majority judgment of Lord Millet
inthe Privy Council decision in Thomas v. Baptiste. and specifically, the idea
that “even if the prison conditions in themselves amount to cruel and inhuman
treatment and so constituted an independent breach of the applicants’
constitutional rights, commutation of the sentence would not be the appropriate
remedy.”** Even this majority judgment, however, accepts in principle that
some episodes of cruel and inhuman punishment may be so shocking that the
-appropriate remedy for constitutional breach in this area is commutation:

For a different view. see especially Jamaican Attorney-General A.J. Nicholson, Q.C.. The .

Council suggested that, with hindsight. the 18-month tim‘

Ibid.. p. 1813.

185 See, e.g., dicta by Lord Steyn in Higgs v. Minister of National Security (2000) 2 WLR 1368. at

pp. 1385-92. and in Thomas v. Baptiste (1999) 3 W.L.R. 249 at pp. 272-5.

66 Thomas v. Baptiste. loc. cit., note 254, at p. 265. See also Lord Hoffman. Neville Lewis Case.
loc. cit.. note 250, at pp. 1815.
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specifically, the majority in Thomas v. Baptiste would consnde:j comn;u;::i
death sentences to life imprisonment in extreme cases where con en;nf267 e
are “placed in solitary confinement, or shackled or flogged or torturel . e
possibilities raised by the majority judgment may npt co.nstltute.a close i
however; for, in practice, it may be difficult to distinguish, fo.r mstan:l:e, -
tween cases of torture deliberately inflicted by State representatw;:s, anrt czltshe
where prison conditions are so horrendous (owm-g to neglectontl te parto
State) that they fall well below all standards of civilized treatment.

CHAPTER 3

PARTICULAR HUMAN RIGHTS IN JAMAICA:

THE RIGHTS TO HEALTH, EDUCATION AND WORK

I. General

Chapter III of the Jamaican Constitution, on fundamental rights and free-
doms, is modeled ultimately on the Universal Declaration of Human Rights,
but, more specificaily on the civil and political rights incorporated in that United
Nations General Assembly resolution.2¢* Accordingly, it is not surprising that
the rights to health, education and work — economic and social rights — have
not been included among the fundamental rights and freedoms contemplated
by the Jamaican Constitution. This position is also broadly in line with the

- economic realities faced by Jamaica, for constitutional recognition of individual
rights to health, education or work would imply that the State has the means
fully to provide such rights, or at least, that the courts would have the power to

- guarantee such rights. The silence of the Constitution on these putative

 rights is not, therefore, a matter for negative comment in Jamaica’s present

. economic circumstances.

This approach is also consistent with practice under most liberal constitu-
_ tions: States are frequently inclined to refer to the indivisibility of human rights,
_and are not averse to accepting the programmatic approach in the ICESCR;
- but, at the same time, the pronounced trend is to omit the enforcement of
- economic and social rights from the realm of constitutional protection.?® In

68 Supra, note 98.

69 Darrow and Alston, “Bills of Rights in Comparative Perspective”, in Alston (ed.), Promoting
Human Rights Through Bills of Rights: Comparative Perspectives (1999), p. 465 at pp. 502-
3. One of the exceptions to this approach noted by Darrow and Alston is that of the South

267 Thomas v. Baptiste loc. cit.. note 254, p. 265

African Constitution, which incorporates rights with respect to health care, education and
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discussions concerning possible amendments to the Jamaican Constitution un-
der the auspices of the Constitutional Commission, some sensitivity was shown
to the possibility of incorporating economic and social rights in a future listing
of fundamental rights and freedoms. Eventually, the Commission appears to
have adopted a compromise position, noting that “there should be a reference
in the Constitution to certain social and economic aspirations, but not as en-
forceable rights.””°In that form, the reference to social and economic “aspi-
rations” will have no legal import in terms of rights and duties, and therefore,
one wonders whether there is any real point having it included in a constitution
which is generally positivist in orientation. It could possibly serve the symbolic
purpose of emphasizing the importance which the State attaches to social and
economic advancement, but if, as is now the case, the Constitution is per-
ceived as a document creating legal rights and duties, the reference to economic

and social aspirations would be mere verbiage. The Report of the

Constitutional Commission offers no explanation for this proposal. At one

stage, however, it notes

expressly to include economic, social and cultural rights in the Constitution
along the lines of the ICESCR.?"

labour relations, inter alia: ibid., p. 503. For reference to the inclusion of social and economic
s in Commonwealth Caribbean constitutions, see Demerieux. loc. cit., note 175,
SCR does not specify the form in which its obligations should be
legal systems, General Comment No. 9 of the Committec ot
ghts indicates that the form taken should be similar to that

entitlement:
pp. 48-52. Although the ICE
incorporated into domestic
Economic, Social and Cultural Ri
taken with respect to other human rights, u
approach. General Comment No. 9 also recommen
bility of social, economic an:
incorporation of the ICESCR pro
mittee on Economic, Social and
Sessions. loc. cit.. note S8, p. 117 at pp. 118-9.

visions into domestic law: General Comment No. 9, Com-

270 Report of the Co

House of Representatives. September 1993, p. 20, paragraph 12.1(2).

271 fhid.. p. 20. paragraph 12.1(1).

272 A draft form Bill of Rights prepared by Dr. LI
Committee of the Jamaican Constitutional Commission avoided express reference to th
“economic and social aspirations™ of the people; from among economic and social rights,
Barnett draft included the view that no person shoul
jbid., p. 89 at p. 94. Bamett’s perspective has also found favour with the Joint Select Co

he Houses of Parliament on Constitutional and Electoral Reform; see infra, p. 104

n. The 1997 draft of the Charter of Civil Society

lates a right to quality primary education, as well

d post-secondary education (draft Arti

tee of t
the proposed right to primary educatiol
the Caribbean Community also contemp
other legal provisions for access to secondary an

XV)

that the Commission had received a request to bring
«fundamental rights and freedoms in line with the United Nations,”*"" a request -
which prompts conjecture on whether the Commission was being encouraged -

nless compelling reasons prompt a different
ds an approach that would ensure Jjusticia-
d cultural in the domestic legal system, and encourages the direct g

Cuitural Rights, Report of the Eighteenth and Nineteenth

nstitutional Commission, Jamaica. submitted to the Speaker of the Jamaicaf

loyd Barnett, Chairman of the Legal Subs

d be denied the right to primary education!
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. Al.though the Jamaican Constitution does not guarantee economic and social
rlgh’fs in the area of health, education and work, it does contain one safeguard
of dl.rec't re.levance to the exercise of these rights, namely protectiongfrom
dfscrfmfnatmn as set out in Section 24.>” Under this provisi(;n, no law shall be
dls.crm.nn.atory (with specified exceptions),”’*and no person shall be treated in
adlscn.mmat'ory manner by any person acting under law or in the performance
of pu'bll(.: duties (again, with specified exceptions).?”” For the present purposes
the significance of Section 24, then, is that persons seeking to gain access tc;
healt'h care facilities or educational services offered by the State, or persons
seeking employment in the public sector shall not be subject to dis;riml?nato /
treatment on the grounds of race, place of origin, political opinions, colour (r)yr
creed.”™ At the level of rule-making, the constitutional safeguard in éection 24
broadly reflects the approach recommended in Article 2(2) of the ICESCR, b
v.lrtue of which each State Party guarantees that economic, cultural and so::ia);
;‘lghts will bﬁ exercised without distinction of any kind as t(’) “race, colour, sex
an ud . o, o . . . . " > ?
birtgh o%e(; trﬁelrgls(t)ar:t, ::lzt;::al and other opinion, national or social origin, property,

P-ar.ticularly with reference to questions concerning political opinion héw-
ever, itis sometimes difficult to safeguard in practice the approach to dis;rimi-
natlon' recommended by both the Jamaican Constitution and the ICESCR.. For
one thmg, persons who allege discrimination on partisan political grounds.ma
have serious problems proving their allegations in litigation: the alleged pe e)-l
trator of discrimination, aware of the constitutional prohibition on this ginrtpi
hardly likely to publicise the notion that his or her actions are discrimfnato, ;
And, in practice, the Jamaican courts have not been prepared to presume trl;};

273 For the view that even it non-discrimination was not enforceable in a court of law before its
:nt.renchmem. it was protected to some extent by “the force of public opinion™, see Parnell
. in Banton and Others v. Alcoa Minerals (1971), 17 WIR 275, at p. 304 ,

274 Jamaican Constitution, Section 24(1).
275 Section 24(2).
276 Section 24(3).

m ::) contr?t to ri'ght§ that may be achieved progressively pursuant to the [ICESCR, the prohibi-

cff:c(:nun::::lm??tcl%nséeé om;t in Article 2(2) is a State obligation that applies with immediate
‘ . for comment, see Committee on Economic, Soci

Rights, General Comment No. 3. The Natu F s o 3 e

s, . 3. re of States Parties Obligations (Ant. 2 )

the Covenant). in Economic and Social Council. Official Records. l9‘g9! Su : No épff; o

E/1991/23, p. 83, paragraph | ' l e o oo
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existence of discrimination when alternative factors may explain the plaintiff’s
exclusion from access to employment, for example.*

Similarly, certain features of the prevailing political culture ir.l Jamaica con-
tradict the spirit of non-discrimination. In the Repqrt of the Na{tonal Ct.)m;mé-
tee on Political Tribalism, the manifestations (?f tnbahs:m.are listed as inclu ;
ing the allocation of housing on the basis of partisan afﬁll?tlon, ﬂ-l(’j allogatllon 0
State resources with reference to known pOllthE-ll !oyaltles, poh'tl.cal violence,
and “area branding.”?*None of these character.lstlc.:s can prevail in communi-
ties unless there is a prior decision to apply (.11‘scr|mmrfltory pra(-:tlces on thef
basis of “political or other opinion.” But, in addition, the.hsted mam.festatlons'oI
tribalism also have consequences with respect to cgrtam economic al?d socia
rights relevant to this essay. So, for exa'mple, the rlgh? to educatlo.n'ls SZTe-
times significantly fettered by political VIOICHCC' in specific commumtles. s0,
to the extent that life chances in such communities are a functlon ofthe~part|-
san allocation of resources, parents and guardians of chl‘ldren at the primary
and secondary levels especially may ﬁnq that the .ﬁ'nanc:al means to su.ppcl)rt
the acquisition of education vary accordlng to poll-tlcal fortunes in partnctf ar
communities.?® In like manner, opportunities to gain employment are not im-

278 In Byfield v. Allen (1970) 12 JLR 9. for instance. the appeliant submitted tl;lat he was bz:::
. i h Town Senior School because he was an a

from becoming headmaster of the Trenc -ca ° v n actve
! i hat the respondent Minister of Education

ber of the People’s National Party, and (, t . . :

$(e):lvated by political considerations against him. The Jama:cgn Court of Appcal dcudct:i 2‘

1. that on the evidence presented the real reason for the decision not to appoint the appel a:e

t(; the post of headmaster was: (a) “a reasonable belief” that the appg!lanl was seeking to "

appointed headmaster of the school solely to further his political ambition of being the elect

representative of the constituency in which the school was Iocgted (pgr Wad(:‘ingdton, t,lc:xt:; ;
i td “improperly” use his position as hea mas ;

and (b) the view that the appeliant wou ‘ :

funh(er)his political aspirations in the constituency (p.er Luck_hoo. J.A.). On the ev;denc:; :

Graham-Perkins, J A, reached the opposite conclusion. noting that the reasons for not-.

, | - . i o N

) - . . ifficulty
" holly” to his political opinions. One difficu
nting the appellant were “attributable wi v
?:ci(;l by %he ap:ellant in this case concerned the methods by which he could demonstrate

recisely what motivated the Minister’s decision not to appoint him. The majority posttl:; :
Svhich placed emphasis on what the respondent Minister expected the appellant to do n

future. seems to have required an unreasonable degree of prophesying on the part of the judges
and the respondent Minister. )
Report of the National Committee on Political Tribalism. loc. cit.. note 160, pp. 11-15. See
also Levy et al. loc. cit.. note 60, pp. 13-14. E
On the basis of a survey of constituency oﬂjcg§ throughout Jamaica, :lhe Stolr:)e ﬁ:::m;t::
O e v soverment poject bencie, and 32% wanicd hlp withscbod
e he,‘p “ g'el o Report ¥ ittee A ointed to Advise the Jamaicox
Zixo‘:leel:rensw::ro‘;h;Lirc;é(/k;er'fnf:tcz,f ;hcea;s::ln:bligt"z:l Resp‘:)!:vsibllmes of Elected Parliamen-

tartans (1991). pp. 10-12 and 59

e~
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mune from the effects of tribalism. One feature of area branding, as identified
by the National Committee on Tribalism is “political and economic victimiza-
tion” in areas whose political representatives do not form part of the Govern-
ment: projects providing employment may be closed down for political rea-
sons, and with consequential effects on the employment prospects of denizens
of such communities.*®' Against this background, the provisions in Section 24
of the Jamaican Constitution and in Section 2(2) of the ICESCR may provide
a yardstick for assessing when the State has deviated from the principles of
fairness in areas such as employment allocation and the provision of educa-
tional services; in practice, however, they do not guarantee the consistent
application of non-discrimination principles with respect to substantial groups
of Jamaicans.

Notably, too, the Jamaican Constitution does not prohibit employment dis-
crimination on grounds of sex. This situation needs to be rectified both be-
cause such discrimination is morally unjustifiable in contemporary Jamaica,
and because it seems contrary to the spirit of obligations accepted by Jamaica
pursuant to the Convention on the Elimination of all Forms of Discrimination
against Women. Admittedly, domestic legislation, and especially the Employ-
ment (Equal Pay for Men and Women) Act, now serves to prohibit specific
forms of gender discrimination in practice;®?but a constitutional safeguard
would ensure a wider degree of protection, and emphasize the importance of
the principle of non-discrimination in this area. The approach taken by
Jamaica on this subject may not conflict with the letter of the Convention on
Elimination of all Forms of Discrimination against Women: this treaty requires
States Parties “to embody the principle of equality of men and women in their

281 Loc. cit.. note 160, p. 16.

282 Section 3(1) of the Employment (Equal Pay for Men and Women) Act reads: “From and after
the first day of January 1976, no employer shall, by failing to pay equal pay for equal work,
discriminate between male and female employees employed by him in the same establishment
in Jamaica.” Though this provision serves to protect the interests of female employees to
some extent, it does not provide for “equal pay for work of equal value”, arguably a more
equitable, but less precise, criterion than “equal pay for equal work”™. From as early as 1979, in
the context of the United Kingdom, Davies and Freedland could write confidently that the
limited approach of equalising pay for the same work was generally agreed to be “an insuffi-
ciently rigorous attack upon the problem of discrimination in pay™ Davies and Freedland.
Labour Law. Text and Materials (1979), pp. 298-9 The essential difficulty with the formula-
tion in the Jamaican legislation is that the legal standard applies usefully only in unusual
situations where two jobs can be characterised as “equal work™ with no points of differentia-
tion.
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national constitutions or other appropriate legislation, ”?** with the reference to
“appropriate legislation” arguably being broad enough to allow the Employ-
ment (Equal Pay for Men and Women) Act to pass muster. In 1993, the
Jamaican Constitutional Commission “ynanimously and unhesitatingly”
recommended that the word “sex” should be expressly included in the non-
discrimination in Section 24 of the Constitution, but this is yet to be done.*®

Still at the general level, given that Jamaican law has not traditionally treated
access to education, health and employment as justiciable rights, there are few
judicial decisions that lend illumination in this area. However, by means of
broad statistical analysis, certain conclusions may be reached about the extent
to which the Jamaican Government is ensuring that its commitments under the
ICESCR with respect to education, health and employment are being fulfilled
in practice.”® These statistical indicators may serve as guidelines for future
action, but, as they largely reflect activities at the national level, they are of

limited value as an index of the situation concerning economic and social rights
at the level of the individual.

II. Evidence Concerning the Right to Health

(a) Legislative and Statistical Indicators

As to the provision of health services in particular, in the post-indepen-

dence period the Jamaican authorities have consistently sought to increase
public access to health care facilities, and to improve the general indices of -
health among the populace. There is, of course, no shortage of legislation'in .

this area, with discrete Acts of Parliament covering matters such as registra-
tion and conduct of medical doctors,”* treatment of mental health patients,®

the functioning of specific hospitals,”* and preservation of public health,® E

283 Article 2(a).

284 Report of the Constitutional Commission, Jamaica, loc. cit., note 270, p. 26. This position is
also supported by the Joint Select Committee of Parliam®ht which presented its report to
Parliament in December 2001: see Report of the Joint Select Committee of Parliament on the
Charter of Rights (Constitutional Amendment) Bill, pp. 28-9

285 For a discussion concerning the use of indicators and benchmarks with respect to ICESCR
commitments, see Alston, “International ‘Governance in the Normative Areas”. in United
Nations Devetopment Programme, Background Papers: Human Development Report (1999),
pp. 15-18, partially reproduced in Steiner and Alston (eds.), loc. cit.. note 7, pp. 317-8.

286 See especially the Medical Act.

287 The Mental Health Act.

288 See. ¢.g.. the University Hospital of the West Indies Act
289 The Public Health Act.
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mOr:tghzther thlx)ngs. Hoyve\fey;, as legislative provisions are sometimes little
n symbols of aspiration, reliance should also be placed on statistical
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Table 7

Survival Rates

Life expectancy

" Infant

at birth mortality rate

(years) (per 1,000 live births)
Jamaica 196790;)75 199754-2000 1970 1998

. 8
LACs®! 61.1 69.9 ;7 2
All Developing?? 55.6 64.4 1 lg o
High Human Dev.>? 71.2 - .
. . 76.9 25
7
Under-five People not

Mortality Rate

ex
(per 1,000 live births) pected to

survive to age 60

Source: UNDP, Human Development Report 2000. pp. 186-9

290 For a dated, but nonetheless useful, review see Cum

‘91 LACs"” denotes Latin American and Caribbean countries taken as a group
: ?92 All Developing” denotes all developing countries taken as a group

3 “Hi " i k
gh Human Dev.” denotes countries ranked from first to forty-sixth in the Human Devel

94 This f . . S
is figure is obtained by multiplying the probability at birth of not living to age 60 by 100

Jamaica (1972, 1987 reprint), pp. 101-106. per. Survey: of Social Legislation in

opment Index of the UNDP, as set out in UNDP, Human Development Report 2000
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These figures denote that in some respects, notably including life expect-
Table 8 . ancy, mortality rates and survival prospects to age 60, Jamaica compares
Health Profiles: Selected Indices favourably with Latin American and Caribbean countries as a group, and gen-

One-year-olds One-year-olds Tubce;::slosis erfilly much more fa.vourably than developing-coqntries taken t'ogether; ind_eed,

fully immunized fully immunized with respect to survnva.l rate§ ger}erally, Jamaica is not faf be.hmd expectations

against against for the group of countries with high human development indices (see Table 7).

tuberculosis "‘ef/s)'es (per 100,000) ~ Immunization rates with respect to tubercolosis and measles for the period

(%) 19(950.98 1997 1995 to 1998 are also broadly comparable with rates for the Latin American

1995-98 and Caribbean region, and significantly higher than the figures for developing

] %0 88 4‘;'; countries as a group (Table 8). In addition, Table 9 suggests certain grounds
JLa/'\"é':a 92 33 68.6 for optimism in health care matters, for the indices concerning access to safe
All Developing 82 90 18.4 water (80% of the population), immunization coverage (87%) and infant mor-
High Human Dev. n.a. tality rate (24.5 per 1,000 live births) are not far removed from the target rates
People living Doctors Nurses for individual countries set out by the World Health Organization, the Pan-

with American Health Organization and related institutions. Generally, therefore, in

HIV/AIDS r 100,000) (per 100,000 terms of current results, Jamaica has demonstrated meaningful commitment

(% age 15-49) _(p_e__'_ e tothe goals concerning infant mortality and survival rates implicit in Article 12

Y 57 69 of the ICESCR.
Jamaica 099 132 100 L - .

LACs 0.61 78 98 On the other hand, some of the indices pertaining to the health sector still
All Developing (')';i 246 na give cause for concern. To begin with, the crude death rate for Jamaica®>

High Human Dev.

showed a significant increase from 5.9 to 7.1 between 1997 and 1998, and

-193
Source: UNDP. Human Development Report 2000, pp. 190-19

Table 9

Comparison of Selected National Health Indicators 02)1()999)
With Regional/International Targets for Year 2

declined only slightly to 6.7 between 1998 and 1999.7 Naturally, the figures
for the crude death rate are no more than a broad indicator of what may, or
ay not, become a trend: as the crude death rate encompasses a multifaceted
armay of considerations, including lifestyle factors, and SOCio-economic vari-

ables of both short- and long-term importance, caution should be exercised in
E. reaching definitive conclusions from this figure. At the same time, however,
certain health-related statistics of the more specific type also prompt concern.

Health Indicators Jamaica (Current Status)

Regional/International

Forexample, as indicated in Table 8 above, the ratio of doctors and nurses per

2.8

Fertility Rate 5o

Access to Safe Water(%) 99.0

Access to Toilet Facilities (%) 87.0

Immunization Coverage (%) 72.0
x Life Expectancy ( Years) .
£ Maternal Mortality . .

: {per 100,000 live births)
Infant Mortality Rate 2ts

(per 1,000 live births)

Target 100,000 people (57 and 69, respectively, for 1992-1995) is relatively low as
29 compared with both Latin American and Caribbean countries as a group (132
85.0 and 100, respectively) and all developing countries as a group (78 and 98,
80.0 fespectively). As at 1999, as well, it is possible to identify particular deficien-
100.0
72.0
65
18

That is. the total deaths for a given year as a fraction of the mean population for that year,

Source:

j 99
Planning Institute of Jamaica. Economic and Social Survey (1999)

tonverted to a result per 1,000 population.
PIO). Economic and Social Survey (1999), Table 19.1. at p. 19.1.
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cies in health care delivery based on vacancies in the public health sector:
hence, a 61.8% vacancy rate in the posts for mental health officers, and va-
cancy rates of 48.2%, 46.2% and 42.2%. in posts for pharmacists, enrolled

assistant nurses and midwives, respectively,”” suggest that in some areas
ready access to health care facilities — if not the quality of care — is being

compromised.
In some respects too, the positive outlook to be derived from the statistics
in Tables 7 to 9 may flatter to deceive. This possibility arises in at least two
ways. The first is that comparative figures with other countries or with institu-
tional targets, even while complimentary in a relative sense, do not fully cap-
ture the reality faced by numerous individuals in the quest for health care or
for social conditions conducive to good health. Thus, for instance, an infant
mortality rate reported as 10 per 1,000 live births for 1998 may be comforting 1
when compared to the figure of 32 per 1,000 live births for Latin Americaand ]
the Caribbean for the same period, but it tells us little about the conditions of -
birth with respect to either category (see Table 7). Similarly, although 80% of
the Jamaican population is reported to have access to safe water, this figure
may not fully capture the fact that some persons within the 80% need to travel
for some distance to obtain water, or that in some cases entire communities
receive water on a sporadic basis only. Secondly, some of the statistics of-
fered here may be deficient because they are estimates: in Table 7, the infant
mortality rate for Jamaica for 1998 is quoted as 10 per 1,000 live births, relying
on UNDP statistics, but the infant mortality rate for 1999 is quoted in Table$
as 24.5 per 1,000 live births, relying on the Planning Institute of Jamaica.
discrepancy here cannot be explained as a difference between 1998 and 199
for the Planning Institute of Jamaica also notes that the infant mortality ra
“has officially remained at 24.5” since 1993.%

The quality of health care available to Jamaicans, as partly reflected inf
foregoing statistics, is in large part a function of State expenditure on health
the budgetary process. As indicated in Figure IV, for the decade of the 19%
expenditure in most years, as a percentage of the national budget, hovered

Percemt
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Figure IV: Expenditure on Health
as a Percentage of Total Government E i
1990/91-1998/99 " Expenditure.

r 1
v

ty90/91 1991/91
1992/93 1993/94 1994/9% 1995/9¢ I”6-197 I';7I’l
1998/99

Year

the range of 4.5% to 7.5%, with a significant difference noted for 1997/98.2%

1997/98, expenditure rose outside this range to 10.22% of the national bud-

et, but, in the following year, it declined t. ithi
but, x 0 5.56%, within the usual range. Th
ltfmvely low percentage allocated to health in 1998/99 was reduced byglé 1°/j
mthe 1998/99 ﬁgure) to $7.4 billion in 1999/2000 .3 Generally, one impl.ica-
of these statistics is that a substantial proportion of persons seéking specific

alth care services place reliance on the private sector.’' This, together with
fact that th§re have been increases in user fees for patients a,t ugblic h l1 h

fac:lme;, indicates that, particularly for those least able to affr‘:)rd it heal:h
e access Is still decidedly limited. In such circumstances, the Sta’te <afnay

297 Jbid., Table 22.3, at p. 22.5.

298 Jbid, p. 22.4. The figures on this point appear even more difficult to reconcile when it is n8
that, according to Jamaica's report to the United Nations Human Rights Committee in 1%
“(ijnfant mortality (per 1000)” for 1993 was 15.0: United Nations, International H
Rights Instruments, Core Document Forming Part of the Reports of States Parties: Ja
UN Doc HRI/CORE/1/Add .82, 23 June 1997, p. 4.

.
The source for the hgmcs used here, and for the glﬂph in 1gure IV, is the la“""lg Institute of
g : °
JmllllCﬂ, Jamaica: Human Developmenl REPOI" 2000, Table 1 6, at p 9

Planning Institute of Jamaica, loc. cit., note 296, p. 22.1

“Accordi i Vi
cording to the Jamaica Survey of Living Conditions 1999, 12.3% of the population wag

covered by health insurance in 1999: noted loc. cir. note 296 atp. 22.3
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designed to ensure access to the means of survival for every indi-
vidual within its country. If, after its best efforts, in good faith, a gov-
ernment is unable to meet the survival requirements of its own people,
then a residual duty vests upon the international community to assist
through appropriate forms of international co-operation.”’

aspire to provide full access to health care facilities with the passage of time,
but no immediate right to health care can be guaranteed.’

(b) Health and Right to Life Issues
But although no right to health is safeguarded either in Jamaican Iav.v or
practice, the relationship between health issues and the more established right
to life should be noted. According to the First General Comment on Article 6
issued by the United Nations Human Rights Committee,* the right to life has
been interpreted too restrictively in State practice, and it should, in fact, be
taken to embrace positive measures to assist in the preservation of life*
Thus, the First General Comment recommends that, in giving effect to the
right to life, “it would be desirable for States parties to take all possiblle mea-
sures to reduce infant mortality and to increase life expectancy, especially in.
adopting measures to eliminate malnutrition and epidemics.”* At ﬁrst'sight,‘
this could give rise to the view that, as a part of the legally enforceable rightto
life. States are under a duty to reduce infant mortality and increase life expect
ancy.’® And. as both infant mortality reduction and increased life expectanc
are ysigniﬁcant aspects of the putative right to health, the approach advanced
in the First General Comment on Article 6 would suggest that some elemen!
of the right to health may now have legal force in domestic jurisdictions
Ramcharan supports this perspective, when he argues that:
“(Dn its modern sense, the right to life encompasses not merely pro-
tection against intentional or arbitrary deprivation of Iife., l?ut alsq places
a duty on the part of each government to pursue policies which are

This line of analysis is unconvincing mainly because it conflates the lex
ferenda and the lex lata: the First General Comment on Article 6 mentions
that “it would be desirable™ for certain health measures to be taken and thus
indicates that this is the direction the law could take in the future; but, on the
other hand, it does not posit that these measures must now be implemented, as
a part of the positive law, in order to satisfy the right to life. Furthermore, it
would be counterproductive to interpret the First General Comment on Article
6 in a manner that does not conform with economic realities facing Jamaica
and other developing countries. As the figures in Table 7 indicate, Jamaica
views reduced infant mortality and increased life expectancy as important
-goals of health policy. In practice, however, budgetary constraints limit the
extent to which these objectives may be satisfied in any given year. Against
this background, it is important to acknowledge the desirability of further im-
provement in health matters, but this is not equivalent to the suggestion that
~individuals have an enforceable right to health.

Ramcharan’s perspective, which seeks to build on the First General Com-
ment, accepts that in some cases developing countries may not be able to
enforce the survival of all its nationals, and for these cases, he would apply “a
‘residual duty” to the” international community. Surely, as a matter of morality,
this perspective upholds the strongest traditions of humanitarianism in interna-
ional relations, but it seems to be a rather unusual legal concept. The interna-
tional lawyer is obliged to ask wherein lies the legal source of this residual
ty,"* and to point out that, even within Ramcharan’s analysis, the require-
ment that the Government of the country in need should demonstrate its “best
efforts” and act “in good faith” introduces vagaries that would undermine the

302 The 1997 draft of the Charter of Civil Society for the Caribbean Community'is sensitive &
some of the economic realities that undermine the validity of references to a “right to heal!h‘,
Accordingly. the draft Charter does not use the term in its draft provision on health: msM
it stipulates that States shall use their best endeavours to provide a comp.rehcnswe, wells
administered, adequately equipped and accessible health care system (drafl Article XX). On
notion that there is no legal right to receive treatment under either English or Scottish law, se¢

Feldman. loc. cit.. note 190, p 903 ;

303 Loc cit. note 116

307 Ramcharan, “The Concept and Dimensions of the Right to Life”, in Ramcharan (ed.), loc. cit..
note 111, p. 1 atp. 6.

304 Paragraph §

305 /bid.
306 Joseph notes that, pursuant to this general approach, some mcmbers of the .United Nati
Human Rights Committee have made inquiries concerning public health, envu_'onmental
ters, nutritional policies. efforts to combat epidemics and so on, undgr t.h; headm_g of the ri
to life pursuant to Article 6 of the ICCPR: Joseph. “The Right to Life", mHarrls and Ji
(eds ). The International Covenant on Civil and Political Rights and United Kingdom

(1993). p. 155 at pp 156 and 174-7.

8 Ramcharan starts from the philosophical position that the international human rights lawyer
should be in the forefront of intemational law, charting new courses, and leading the march in
the development of the law: ibid.. p. |. Presumably, advocacy of a legal right of survival on the
basis of the right to life is part of this overall position. One problem. however. is that this
position does not adhere to a common legal standard for the identification of duties, and so. it
is really a subjective moral system.
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(c) further education, which includes full-time education other than secondary

i this is not an argumen
an’s recommendation. To be sure, ) - ; i ; : -
value of Ramchar edu;‘:atlon, part-time education, and organized leisure time occupation.’'*

concerning the significance of international fiid for impoverished cou(;ltrles
Rather, the point is that if we extend the meaning of the r.lght to l.lfe toa egnle;
that is unrecognizable from what States actually accept in practice, this cou

work to undermine the right to life, in its generally accepted, but more

restricted, sense.

Thisktructure is recognized in practice, and it therefore provides a frame-
work for the provision of education at different levels. Within the current scheme,
also, the Minister of Education is empowered to promote the education of the
Jamaican people and the “progressive development” of institutions for that
_purpose.’’*as well as to ensure that efficient education “shall be available to
meet the needs of the Island.”*' The Minister, however, is placed under no
legislative responsibility to ensure that the right to education, even at the pri-
‘mary level, is guaranteed to all. In fairness, the Minister is authorized to de-
clare any area within a radius of three miles from a specified school “a com-
Ppulsory education area” and require attendance of all students in a particular
e range.”” In such instances, parents or guardians are placed under a duty
ensure attendance under penalty of law.*'* Notice, then. that it is legally
possible for the Minister to place a duty of school attendance on parents and
. guardians, but parents do not have the corollary legal right to have their chil-
dren educated in the public school system. In practice, the policy of successive
governments since independence has been to broaden access at all levels
ithin the constraints of limited economic resources, but this is not synony-
L mous with the recognition of a right to education,*'°

II1. Evidence Concerning the Right to Education

(a) Legislative Aspects B

Historically, the Jamaican educational system has evolved from an glltlsf
foundation, through the opening of avenues for mfddle class oggortumtles, tQ
an era of mass participation, at least at the primary level.* The current’
arrangements for education depend on a'combmatlon of Statfa, c.hurclh' ant
private initiatives, in which both denominational and non- denommatlong ins
tutions exist within an integrated scheme. This overall s.chen‘1e has legislative
underpinnings in the Education Act of 1965 and regulations mtrqduced the;"enf
under. The Act makes provision for matters such as Fhe estat.)hshment o};
Teachers Services Commission,*'® management of pgbhc” "and lndepen.den_t :
institutions, registration and discipline of teachers,""* and general organization
of the educational system.

The Education Act expressly indicates that public education shall be
ganized on a tripartite basis, with the following components:

(a) primary education, which is full-time education appropriate for juni
pupils; . .
(b) secondary education, which is full-time education appropriate for seniof.
pupils under the age of 19; and

14 Section 7.
ii$ Section 3(a).
18 Section 3(e).

Sections 20 and 21. The current perspective of the Government of Jamaica is that “school
attendance at the primary level is to be made compulsory™ Ministry of Education. Education:
The Way Upward. Ministry Paper No. 6/01. February 16. 2001. p. 8. No date is offered as the
~ starting-point for the implementation of this approach.

#8 There is some evidence. with respect to the parish of Clarendon, that compulsory education
. does not necessarily lead to an improvement in attendance patterns at primary level:
Coomarsingh. “A study of four schools in Southern Clarendon just prior to, and immediately
after the implementation of Compulsory Education™, unpublished (1984), reported by Hamilton.
“A Review of Educational Research in Jamaica™. in Barrow and Reddock (eds.), Caribpean
Sociology: Introductory Readings (2001). p. 685 at p. 691. Hamilton also notes unpublished
studies by Jones (1985) and Roberts (1985), that suggest a similar result with respect to
Trelawny and St. Thomas, respectively: Hamilton, ibid.

309 For historical overview, see. ¢.g., Figueroa, Society. Schools and\ Progresx n t‘he WE;” d
(1971). pp. 1-29, 68-73. Turner, “The Socialisation lntenjt in Colonial Jaltnzm:a]n987 uci
1867-1911". in King (ed.). Education in the Caribbean: Historical Perspectives ( s h)‘ rn
King, “The Jamaica Schools Commission and the Devglopmenl of Secon(‘i)a;)‘;“ﬁ Qz)_i 8
ibid.. p. 88 Miller, “Church. State and Secondary Education in Jamaica, 1912- s 10I
109: Lowenthal, West Indian Societies (1972), pp. 118-122. 9 Occasionally. there are indications that the State is prepared to accept the existence of a right

fo education, but pronouncements to this effect are usually made in a manner that suggests that

the word “right” is not being used with legal implications in mind. For instance, Ministry Paper

No. 6/01. loc. cit.. note 317, indicates that the State, with the support of the family and the

community, has a responsibility to ensure that every Jamaican child has “a right to education

to the level and extent possible within the resources of the family. the community and the

310 Section 5.
311 Part 1L
312 Part 1V
313 Part V.
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this new approach would raise important questions concerning the implemen-
tation of the right to primary education. For instance, would the right to a
primary education be applicable only to schools within the vicinity of the resi-
dence of a particular beneficiary? In an environment where some primary
schools are clearly more reputable than others, would an individual have the
right to be educated at a specific primary school? And, at a time when stu-
dents in secondary school (from age 11) are called upon to make school pay-
ments as part of a cost-sharing scheme, is it discriminatory to stipulate. as a
constitutional matter, that free primary tuition will be available up to age 157
These questions arise largely because the proposed constitutional provision
expressly safeguards only “free tuition” at primary school, whereas the right
to primary education could be perceived as broad enough to raise issues con-
cerning the effectiveness of the education provided, among other things **

Significantly, however, this position may be subject. to cqnstitutiqnal modi-
fication in the near future. For, as a result of deliberations in the Joint Select
Committee of the Houses of Parliament on Constitutional and Electoral Re-
form,* the current draft of the Charter of Rights in Jamaica contemplates
that a new provision on the right to education should be added to Chapter [11 of
the Jamaican Constitution on the right to education.”®' In relevant part, the ‘
proposal reads as follows:

“(2) Save only for laws that are required for the governance of_the

State in periods of public emergency, or as may be demonstrably jus-

tified in a free and democratic society, Parliament shall pass no law

and no public authority or any essential entity shall take any action
which abrogates, abridges or infringes —

(m) the right of every child —

(i) who is a citizen between the ages of six and fifteen years to
free tuition in a public educational institution, at the primary level:

322

{b) Statistical Indicators

Some of the statistical evidence concerning Jamaican education is
complimentary when compared with countries for the Latin American and the
Caribbean as a group, and with developing countries as a group. Table 10 sets
out elements of the country’s education profile.

This proposal, if accepted as a constitutional amendment, would incprpo-
rate the right to education into Jamaican law in a manner broadly consllstem
with expectations set out in the ICESCR concerning primary educz.mon. It
would also break the general disinclination of the Jamaican State to give con-

stitutional support to economic and social rights. At the same time, however, In respect of both adult and youth literacy rates (86.0% and 93.5%.

tespectively), Jamaica’s position is roughly similar to that of Latin American
and Caribbean countries as a group, while it is markedly superior to the category
of developing countries as a group. Likewise, Jamaica’s enrolment ratios for

imary and secondary education (95.6% and 69.8%, respectively) also show
fough equality with Latin American and Caribbean counterparts taken together,
and a considerable margin of superiority over developing countries on the whole.
Having regard to the expectations contemplated in Article 13(2)(a) of the

CESCR — compulsory primary education available free for all — Jamaica’s
95.6% enrolment at the primary level is also a positive feature of the educa-

state™: p. 10. The simultaneous emphasis on the family, the community and the State lwwll!
make it difficult to identify the bearer of the legal duty that would correspond 1o the rrgh( W
education, while the implied reference to resource constraints woulq also weaken the possn!st&;
ity of enforcing the right contemplated. For the View, expres;ed with reference to the United
Kingdom, that the right of a child to education can be denvcfi from the .slalu‘lorybduty
parents to cause that child to receive full-time, efficient education approprlalvc t(.” his or
level and needs. see Clayton and Tomlinson. loc. cit.. note 190_.p, 1348. §ect|on 8 of ¢
Education Act in the United Kingdom places an obligaljon on public authorities to ensure t
adequate primary and secondary schools are available? in pgmcular areas. an approgch Whm*
helps to give effect to the right to education. For discussion on access to education u
English law, see, e g., Feldman. loc. cir.. note 190, pp. 889-98.

320 Final Report of the Joint Select Committee of the Houses of Parliament on Constitutional
Electoral Reform, loc. cit. note 98, pp. 9 and 16. ‘

321 A Bill entitled An Act to Amend the Constitution of Jamaica to provide for a Charter of Ri
and for connected matters, supra, note 158.

322 Draft Section 13(2)(m)(ii). The Joint Select Committee of the Jamaican Parliament ex
ing the Charter of Rights (Constitutional Amendment) BI!I has recommgnded thgl lhe”
posed Section 13(2)(m)(ii) should be extended to cover the nghl of every Chl!d who is a CIt‘
to free tuition in a public educational institution at the pre-primary leyel, with the rlghF be
given essentially to children between 3 and 6 years: Report of the .Igmt Select Committee
Parliament on the Charter of Rights (Constitutional Amendment) Bill, pp. 37-43.

3 In R (Holub and another) v. Secretary of State for the Home Department (2001) 1 WLR 1359,
the English Court of Appeal referred, with approval, to a definition of the right to education
set out in Lester & Pannick, Human Rights Law and Practice (1999). Among the components
of the general right to education included in this definition are: () a right of access to existing
educational institutions, (b) a right to an effective education, and (c) a right to official
recognition of academic qualifications.

4 Ministry Paper No. 6/01, which is current as of February 2001. indicates that the figure for
enrolment of students in the 6-11 age group is 99 percent: loc. cit., note 317, p 23
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Table 10 Moreover. the statistics as to adult literacy and enrolment, though useful in

themselves, fail to provide a fair index as to the quality of the education being

i fil . . . .
Elements of an Education Profile made available to those exposed to formal schooling. Save in exceptional cases,

exposure to formal schooling is a necessary condition for educational attain-
ment in Jamatca; but, clearly, such exposure is sometimes not sufficient. Quite
apart from anecdotal evidence, this point is borne out, for instance, by the

Age group enrolment
ratios (adjusted)

Primary Secondary results of the first sitting of the Grade Four Literacy Test of the National

"’:edr‘;':y “‘:::::y ag(e,/%r:f“p ag(eo/go?: P - Assessment Programme administered by the Ministry of Education. This test,

rate rate relevant relevant ' designed in keeping with the Government’s policy declaration of 1998 that no

(% age 15 (% age age age = child should be promoted beyond Grade Four without proficiency in reading

and above 15-24) group) group) ~ and comprehension, placed student performance in one of three categories,

1998 1998 1997 1997 - namely, “Questionable Status,” “At Risk,” and “Enrichment” (not at risk).

Jamaica 86.0 935 95.6 69.8 Overall, 41,128 students from 793 primary schools took the test and, on an
L ACS 87.7 93.7 93.3 653 - analysis of the data from 84% of the schools. it was found that 18.5 % of the
All Developing 727 84.1 857 60.4 - students were in the category “Questionable Status,” 30.8% “At Risk,” and
993 943 : 50.7% in the “Enrichment” category.’ In effect, 49.3 % of the Grade Four

High Human Dev. n.a. na.

students who took the test did not fully satisfy the examiners as to their facility
with the rudiments of literacy. This emphasizes that enrolment is not synony-
mous with attainment, and removes some of the lustre from the high enrolment
1gures at the primary level.

Source: UNDP. Human Development Report 2000, pp. 194-197.

Some of the difficulties as to quality assurance inherent in the results for
the Grade Four Literacy Test are arguably not surmounted at the secondary
level. True, since 1998, the Government’s Grade Four policy has required
iteracy skills for promotion to secondary school; but, some students currently
the system were promoted to secondary school prior to the entry into effect
fthe 1998 policy at secondary level.**and it is not yet entirely clear that the
Grade Four Literacy Test has solved the problem of students being promoted
without proper literacy skills. In any event, quality assurance at the secondary
el is also placed under severe strain owing to infrastructural and other
roblems at this level. As demonstrated in Table 11, for instance, in the period
from 1997 to 1999, enrolment in a number of different types of secondary
hools was notably higher than the capacity of such schools.

tional system.’* The figure is also impressive when one considers that i’
developing countries as a group approximately 130 million children of school
age have recently been reported as being without access to primary educ:
tion "> But, the apparent success in enrolment at the primary level is in mark
contrast to the 69.8% enrolment for secondary school. Specifically, for sec-
ondary schools, it cannot reasonably be said that the mandate in Atticle 13(2)b}
of the ICESCR — of general availability, accessibility, and progressive move
towards free education’ — is close to fulfilment at this time. Ministry Pape
Number 6/01 of the Ministry of Education tends to support at least one aspe
of this conclusion, when it indicates that 81 % of the high school age populatio
(19% short of the ideal) has access to five years of high schooling.*”’

325 General Comment No. 11, Plans of Action for Primary Education (Article 14 of th
Covenant) (1999). in Committee on Economic, Social and Cultural Rights, Report o
Twentieth and Twenty-first Sessions, Economic and Social Council, Official Records, 200
Supp. No. 2, p. 99. ;

326 The terms “availability”, “accessibility” and the “progressive introduction of free educa j
as used in Article 13 of the ICESCR have been the subject of elaboration at the United N
see General Comment No. 13 (1999), Report on the Twentieth and Twenty-first Sessi
Economic and Social Council. Official Records, 2000, Supp. No. 2, E/2000/22, p. 111

Planning Institute of Jamaica. loc. cit.. note 296, p. 21.6.

9 In 1999, following the Grade Six Achievement Test. for the assessment of students in the
transition from primary to secondary school “all 40,000 students were placed at the secondary
tier of the system™: ibid., p. 21.1.

327 Ministry Paper No. 6/01. loc. cit., note 317, p. 24.
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Figure V: Expenditure on Education as a Percentage of Total Government ¢
. Expenditure, 1990/91-1998/99
ity i Institutions :j
Enrolment and Capacity in Secondary i"
By School and Types, 1997/98-1998/99
16 |
1997/8 Ratio of L ‘j
atio : \
Enrolment to “ \\‘
No. Capacity Enrolment Capacity
o ' 1
i i 30 15.024 9.178 0.6! o
Primary & Junior High {7-9y* 54 R
J m::ri\{igh 1 300 528 1.76 1 /\\
unior |
New Secondary 18 19.745 13,930 (l);;) ‘
Secondary High 56 40.525 75.071 .
: ' 9 1.60 ~—
Comprehensive High 52 42.250 67.253 o ‘
Technical High 14 9.330 l(;,.zz(7 0.92 -
Agricultural/Vocational 5 1.350 R
1998/99 .
Ratio of
Enrolment §
e Capacity Enrolment Capac'ty: : 1991192 1;1—/'91 1993794 mu:s 199546 1996797 1907 /9% 1998794
Year
1.65
i i i - 90 15.025 24728
Pr@ar{f}jumor - ] 0 37 172 [—#—Health ~—Education]
Junior Higl 1 y
0 0 : . o . N
N . 40.525 75.568 183 & the national statistics noted above point to general weaknesses within the
i 59 525 5.1 43 :
Secondary High .
Comprehensive High 75 42.250 86.098 2.04 o | | |
il h 14 9.330 16.657 1.78 To some extent, this situation may be explained by resource constraints
Technical Higl ) 3 1,350 677 0.50 by the Jamaican State. As noted in Chapter 1, one problem with the
Agricultural/V ocational N

les concerning the human right to education is that although they set out
irable objectives, they do not, in their terms, demonstrate sufficient sensi-
to the budgetary trade-offs that each State may have to make in safe-
ding quality education. For the case of Jamaica, the expenditure on
tion as a percentage of total government expenditure is illustrated in
re V: throughout the decade of the 1990s, the lowest percentage is noted
1994/95 at 9.19%, while in 1997/98, the highest percentage was achieved

Source: Planning Institute of Jamaica, Economic and Social Survey (1999), Tablc 21.6.

For 1997/98 and 1998/99, therefore. Secondary High. Compre_henswe ;
and Technical High Schools. all had ratios of enrplment to capamltly gv:r :
and in the case of Comprehensive High Schools in 19?8/99, enrolled s.udi
exceeded school capacity by a factor of 2. In these cucumstar.\ces, itis
cult to expect that basic skills of literacy and numeracy are be|_|l1lg tr;nsi:l
efficiently in Jamaica's educational system. Other fa_ctors wi ':et'a
relevant in assessing the educational quality at particular institutions,

For instance. one issue not fully highlighted by Table 11 concerns the presence of university
graduates at particular schools. In 1999/2000, 41.9% of the teachers in secondary high schools
were university graduates, as against 20% at the comprehensive high schools: Ministry Paper
No. 6/01, loc. cit., note 317, p. 24. Thus, the schools with the least satisfactory teacher/
student ratios also tend to have a lower percentage of university graduates on staff.

e

< ore caleubates . ssent Wr“er
330 One school continues o Grade 11 Ranos were calculated by the prese
AR N
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at 14.90% of the national budget.*” This means that, following debt servicing,
expenditure on education exceeds expenditure in all, or most, other sectors, a
point which may be broadly consistent with the spirit of Jamaica’s obligations
under the ICESCR.** Nevertheless, even if the percentage of national expen-
diture is relatively high compared to other sectors, it is not particularly highby 3
regional standards.’** And. more importantly, the problems of capacity noted
above, together with claims that teachers’ salaries are generally insufficient,
infrastructural difficulties, and problems in ensuring quality control, all pointto
the need for increased support for the educational sector. Significantly, how-
ever, when this recommendation is made in the abstract, it does not pay due
regard to competing claims on the country’s resources.

Table 12

Pr?portion of Households with Difficulty
N Meetlng Educational Expenses in Relation to
umber of Children in Household and Poverty Level, 1999

Although the foregoing statistics capture, in summary form, the State’s
contribution to the educational process, they do not indicate the extent to which .
parents or guardians also help to ensure academic attainment. At the primary
level, the public school system encompassed 95.0% of total enrolment in 1999,
and at these schools, there are generally no costs for tuition within the formal .

Percefntage which Report Difficulty in Meeting
Educational Expenses (Households with Children

Number of under 17 years)

Children

; under 17 All Households Households H
system. At the secondary level, however, the cost-sharing scheme now place below the Poverty Line abo "?us;ho'ds
4 . . oge H ‘ - ‘
direct financial responsibility on parents/guardians for some school expenses; : 12 e Poverty Line
so that in 1999, for instance, approximately $295 million was collected from 66 . 34 ;2? 324 39.1
5 or more 78.4 g(l)g :23

Source: Planning Institute of Jamaica/St

332 Ministry Paper No. 6/01 indicates that the Government of Jamaica is committed to maintais
Conditions 1999. Table 10. at p. 92.

the annual aliocation to education at between 15 % and 20% of the national budget: ibid., not

317, p. 6.
333 Bearing in mind, however. the rather vague character of obligations under the ICESCR, evest

this mild conclusion is open to challenge. As already noted, Resolution 1994/11 of the Unitek
. Nations Commission on Human Rights indicates that the international debt problem should
g not be atlowed to undermine the protection of basic economic and social rights. If one accep
this line of reasoning, then arguably Jamaica is in breach of its ICESCR obligations where, as: i :
the present situation, it gives priority to debt servicing over education. The reasoning imp
in Resolution 1994/11 is also consistent with arguments presented by Trubek, loc. cit.,
59, at p. 214-215. In particular, Trubek argues that the obligation, in Article 2(1) of
ICESCR, for the State to take steps “to the maximum of its available resources” to 4
economic. social and cultural rights progressively means that each State must give priority.
such rights. Though Trubek does not fully identify the order of priority to be followed,
could argue that educational needs, as a matter of social welfare, should be met before &
repayments. It may be enough to point out that this line of reasoning does not genes
conform with international practice, and that if debt repayments are overriden by exper
on education, this could affect the economic potential of developing countries in the long ¢

334 For the period 1995-97, jamaica’s expenditure on education is noted as 12.9% of 8
government expenditure by the UNDP. The comparative percentages for Barbados,
and Mexico are listed as 19.0%, 19.5% and 23.0%, respectively: UNDP, Human Develg
Report 2000, pp. 194-195. Some of the countries from the Latin American and Cari
region with lower percentages allocated to education as part of national expenditure inchude;
Kitts-Nevis (8.8%), Grenada (10.6%) and Cuba (12.6%): ibid.

335 Planning Institute of Jamaica, loc. cit., note 296, p. 21.6.

atistical Institute of Jamaica, Jamaica Surver of Living
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primary, secondary and tertiary sectors).*' and between the education sector
and other areas of the national economy. And. in making decisions concerning
such trade-offs, it is distinctly possible that in some years tertiary level stu-
dents may be required to assume financial responsibility for fees, even though
earlier governmental policy had sought to assure free higher education. In this
context, it seems unrealistic to suggest that the right to education at the tertiary
level has been violated simply because the State, in allocating budgetary

resources, does not always facilitate the progressive development of free
education at the tertiary level.

(c) The ICESCR and Fees for Tertiary Education N
i i tion arises concerning the signifi-
the tertiary level, a particular question .

[:tof j\nicler{3(2)(c) of the [CESCR in cxrcumstance§ whzre, ZS lfr; ::1:
ca“: of Jamaica, university fees for students have. been re-mtrobuce :nide
casiod in which they were not required. As noted in Chapter la .ove:L o
F1)§z2)(c) places a responsibility on the State to make higher gducatlonnse:nd y
accessible to all, on the basis of capacity, b)f: :verydap;;rt(i)g:igi ?ﬁ: ql;estion |

ive i i educ . X

i by the progressive introduction o ree . he qu
pal'nc'lllarheilher :rtifle 13(2Xc) prohibits the relntroduct!on of u.nwerSIty gt_ef
s, Wriod of free higher education.™* Two considgratlons point tol :n Ia (;;
aﬁet:irvzli:sponse to this question. First, the reintroduction of fees would alm
ma

e . ity,
rtainly reduce the prospect of equal accessibility on the basis of capacity,
ce

i ents will have difficulties paying
s reason to believe that some stud es payi

. This conclusion raises the question whether the State can, in some cir-
cumstances, raise a defence of economic necessity if it apparently fails to
- meet the ICESCR’s expectation of inexorable progress towards free educa-
tion at the tertiary level. 2 And, if that question may reasonably be proferred
- for tertiary education, there is no conceptual reason why it should not also be
considered with respect to secondary education, which is required to be
generally available. accessible to all, and progressively introduced as a free
service.’ These questions demonstrate arother practical difficulty with the
idea of the right to education as set out in the ICESCR. On the one hand. if the
_tight is to be understood in a legal sense, then States parties to the Covenant
will have accepted that the ICESCR has imposed significant constraints on the
udgetary process, an approach which most States have not expressly ac-
pted. On the other, if States may virtually ignore the language of the ICESCR,

for there 1 ome . o
fees even where a loan system assists in covering some finan

ive introduction of free
in Article 13(2)(c) to the progressive intro n of f
e oo to i ;/)\ly Itchat States should proceed towards that situation;

education seems to im be a move in the opposite

the reintroduction of a fee-paying scheme would

direction. N ‘ !
On this interpretation, the Jamaican authorities were presumably in breach

he ICESCR when fees were re-introduced fqr tertiary level studen;s in t:h&
fecad he 1980s. But, though this interpretation appears to follow the s i
A " le 13(-2)(0)’ the virtue of this result is open to.debate. The man-
kmer' y Al:nlc 13(2)(c) i,s unduly whiggish in orientation: it proceeds, 50
e over-or teimistically. on the assumption that as time passes, government
e OY_CT‘OP.” always have an increasing resource base to fund the prog
aflthom‘es o of free higher education to greater numb.ers of §tudents.'
o CXte“S‘:n wever. this will not necessarily conform with rc‘:allty; an_d. ;
:iom: Za\llseis’w:ere the’country’s growth rate leads to a regul;r |ncreass«:j :;, ;

i al authorities may decide to use
natlonal'resou;:eot:}?::’tﬁzzet?;n ;l:ingther education sector. I‘n any given
:l:e:e:\z:; gtraea series of trade-offs both within the education sector (am

e

ignificance of the Covenant,

) The Question of Discrimination in Tertiary Education

A further aspect of the right to cducation at the tertiary level should be
briefly considered. It has been suggested that, in recent years, girls have
generally outperformed boys in academic matters within the Jamaican school

stem, and that the difference in performance manifests itself at the tertiary

341 For example. in 1996/97 in Jamaica, the percentage allocation to the primary, secondary and
tertiary educational sectors was 34.3%, 31.3% and 20.2%. respectively. By 2000/2001. this

had changed 10 36.9%, 32.9% and 18.3% for the respective categories Ministry Paper No. 6/
01. Joc cit.. note 317. p. 20

339 Supra. p. 23.

o . ome
340 This issue has been given s c
Social and Cultural Rights: see “Towards a

consideration by the United Nations Commmec' onlE 0
n Optional Protocol to the lntcrnatlocm:n mi

Social and Cultural Rights™ (Analytical Eapcr adopted ll:y t:lggz)o iy 4
b Econ’omlc’ ial and Cultural Rights at its seventh session. 11 Dec_em er Ecosbc p
ECO'_‘OI“‘C- 'SO(S:I(:ci:lnand Cultural Rights. Report on the Seventh Session. in .
(I)?:cii?d:()'l“‘;} Supp. No 2. UN Doc. E/1993/22. p. 87 at pp. 91-3

Loc cir. note 340 at p. 92
343 ICESCR. Article 13(2)(h).
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level where women matriculate in significantly greater numbers into various
institutions of higher learning.** Evidence of this is to be found, for instance, in
the fact that between 1995 and 1999, the percentage of enrolled males at the
University of the West Indies, Mona, declined from 35% to 28.8% of the total
campus population.**Naturally, if this trend continues, it could have an impor-
tant impact on socio-economic relations in Jamaica. For the present purposes,
however, the question is whether the different levels of matriculation in ter-
tiary institutions provide evidence that men are less entitled, in practice, t08
university education, or that. in other words, that the right to education at the -
tertiary level is being applied in a discriminatory manner. If this is so, Jamaica
would prima facie be in breach not only of standards conerning non-
discrimination in international law: ¢ possibly, it would also be acting contrary
to the terms of Article 13(1) of the ICESCR. which ensures the right of every
one to education, and to the requirement of accessibility for all persons t
higher education in Article 13(2)(c) of the same convention.

Perhaps, however, the question of discrimination against males with re-
spect to tertiary education may be raised to be dismissed. Access to educatiof
at the primary and secondary levels is open to both sexes and, in the main;
access to tertiary education is determined in accordance with academic eri
teria. There is clearly no stated policy of discrimination against males in
spect of entry into any of the country’s three universities, and no evidence ha
emerged to call into question the stated admissions policies. The differenc
that exists between the sexes at this level seems best explained by sociologi i
and economic considerations. There is, for instance, reason to believe that
socialization process at home, as well as gender-related assumptions madet

some i
ofbm;‘ezc;l;esrs a([j sc.hloofl, tend to contribute ultimately to the attitudes and goals
and girls from an early stage, and i
. X that this helps to determi
: rm
::gree of imbalance at the tertiary level.™*” Also inasmuf:)h as some .ll?ie th'e
n v, . . A i
ano:hicrc:pt traditional perceptions as to different roles for men and wor::rll
anoter :lftor that helps t'o explain the gender discrepancy in higher educatiox;
. rocin tlc:arzotlon that higher education does not necessarily lead to positions
generate quick money-earnin biliti i
i soct ‘ : g capabilities. The point, though, i
e range of possible explanations does not reasonably include egithéls'

: dehbelate l"telve"tlon by the State n 1a\/0ul mailes, or dlSCl "“l“a‘()ly
“egIeCt Oi "lales on the palt 01 the State

But, e i itti
o to\fﬁ:'nellfl'l::;eIStatedhas not wittingly created the circumstances which
alanced result at the tertiary level. is it i i
Bver | . ry level. is it in breach of interna-
- Relaw for allonmg the gender imbalance to exist? Under the Convention
commendation on Discrimination in Education, ]960_* States are re

lIlled to lake measures to el"l“nate and pl event dISC .
remination Wlllch t'le
Con\relltl()ll a"d RCC()IIIIlIelldatl()n de““e as:

oznycsilstmclztlonl. exclusion, limitation or preference, which being based
... seX... has the purpose or effect of nullifyi impairi

: . ullifying or impairin ity
of treatment in education and in particular: (a) Ofdepiivingg;g;a::r)

son or gl()llp ()f pelSOII 1 cess t e(l icat ' ly
S OT ac
N S o ucation o any pe or any

|:l:hr:feregce Fo this definition, the’ Jamaican State could plausibly maintair
becag::e :;r lmpalance at th'e tertiary level does not amount to discriminaj
o ba;:‘rje(;i nso cle;arly |de|.1tiﬁable distinction, exclusion, limitation or
o based An_e:« t;at deprives males of tertiary education. Similarly
et > Article 3(1) of the ICESCR, the State could argue that it;

o not distinguish between the sexes, and that it is already in compli-

e with Article ]3(2)(C beca H . ik
+ basis of capacify.” ) use higher education is “accessible to all. on

344 Recent studies include Evans, Gender and Achievement in Secondary Education in Ja
(Planning Institute of Jamaica. Policy Development Unit, Working Paper No. 2, M
1999): Evans. Inside Jamaican Schools (2001), pp. 136-42. For earlier work on the issue,
gender in Jamaican schools. see. e.g.. Miller, Marginalization of the Black Male (19
Hamilton and Leo-Rhynie, “Sex Roles and Secondary Education in Jamaica”, World Yea
of Education. 1984: Women and Education (1984), p. 123, Leo-Rhynie, “Educationsl
portunities for Jamaican Female Students: A Contemporary Perspective”, paper prepared
First interdisciplinary Seminar on Women and Development Studies, June 1987, briefly
in Hamilton. loc cit.. note 318, at p. 691.

145 Planning Institute of Jamaica, loc. cit., note 296, p. 21.20. The gender imbalance is ¢
larly pronounced in certain academic areas; for instance. at the University of the West
Mona, in 1999, males amounted to 17% of the enroliment in the Faculty of Law, versus
in the Facuity of Pure and Applied Sciences: ibid.

ty and Discrimination under International Law (#

¥ Sec. e.g.. Evans, Gender and Achievement in Secondar

iy o sres. e y Education. loc. cir. note 344, espe-

For the text of t X i t t
Treaty Sonrs vo:le4;;)n;cgl3|or_\rhag:nsl Discrimination in Education. see United Nati

2 . . p. 93. The Recommendation Discriminati in i the
a5 i Peo on Discrimeination in Educati ses the
e 12 Jgz:::a‘ge as the Convention. and is intended as a guide for State practic ‘d"“‘“(‘" oy
‘ aica, that havg not ratified the Convention. For text of lh~‘ R L
www.unesco.org/human rights/hree. htm v e

Article 3.
Article 2.

among countries.
mmendation. sce

3146 For discussion, see also McKean. Equali
1985 reprint), pp. 128-135.
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against the possible application of the American model to the Jamaican

. . nal
i e in breach of any internationa
Therefore, Jamaica does not appear to b against

R . ver.
bligations in respect of sexual discrimination in higher edulcatlor(\j. Ho;)v: <
o f females and male :
i the performance o :
e general discrepancy between : ar s s -
:;oripted official attention. So, for instance, Ministry Paper Number 6/01 :

under the heading of “Key Considerations, that: . )
“The issue of gender imbalance in the education system is a sc;)t;rr;ige

isadvantaged. To regain some bal

ern as boys appear to be disadv
:Osgzcial effort will be made in curriculum developme’r’\‘tsfind delivery
to engage both boys and girls in the learning process.

. < ulum
The Ministry Paper does not elaborate on the specific n(';lture of c}l:rrl~(|:|upl:e

| t roach will pre-

d, but the thrust of the proposed app .
development to be pursued, : Do D bty 00
t the primary and secondary levels. y
sumably be undertaken a . _ ticeably, 14
ini : s an affirmative action prog

Ministry Paper does not canvas ion . e

:l;iiary Ievreyl along the lines contemplated and pursged within the Umte(ﬂ S;ﬁon
f America.™ The American model, which essentially allows the applic ’
Of different'ial standards of entry to universities for the benefit ofrlzlsg)ncaenyj
O - . . . nv E
disadvantaged groups, is not easily reconciled with the terms oftI Ie (I) e
tion against Discrimination in Education because.. at E?f Inleldl.JéL. e\jer,naic&
pears to impair equality of treatment in education.” Also, WIItI mh'.atorica ;
fundamentally ahis
i i rt boys and men would be ‘

affirmative action to suppo e

i / itionally been placed at a disa 2 !

irls and women have traditiona ‘ ! . |
o ngtext of Jamaican education;**this factor, in particular, would work strongly
conte:

IV. Evidence Concerning the Right to Work

It has already been suggested that the provisions on the right to work in
Article 6 of the ICESCR cannot realistically guarantee an individual in a coun-
try with market-based decision-making processes a right to employment at all
times.’* In addition, it should be recalled that in countries with high rates of
unemployment, the concept of a right to work — if the word “right” is to be
~understood in its juristic sense ~ is misleading, for there is no significant possi-
bility that an unemployed individual may bring a claim to the courts to obtain
employment, assuming there are no special issues of discrimination or unfair
dismissal.™* Also, if one posits the existence of a right to work, in the sense of
“the right to obtain employment, this raises questions about the worker’s per-
ception of what is appropriate employment as against the prospective employer’s
-assessment of the worker’s level of qualification and expertise for the job in
question. And, if the worker does not accept a particular job offered, would

E the right to work still represent a claim held by that worker at the location
where the job has been offered?*’

Against this background, it is difficult to assess the extent to which the
fight to work as, as a legal right, is being fulfilled in Jamaica at this time. In
view of the conceptual difficulties in this area, the Jamaican Constitutional

ommission has emphasized that the right to work should not be given
gonstitutional recognition. ™ But, at the same time, the promotion of increased
fevels of employment remains an important objective of the State even in the
sontext of a liberalised, free market economy, an approach consistent with the
i grammatic orientation of the ICESCR on the rightto work. Even so, however,
isobjective is not readily met by the Jamaican authorities. Thus, the level of
employment in the country remains substantial, and when compared with

¢, note 317, pp. 8-9 | o
o ssue, see. e.g.. Regents of the Umverxr(y o_{/(al:forn‘
() v ‘Slule of Texas. 78 F.3d 932 (5th Circuit): 'B(I)[\vcn ’

j ¢ “onse nces of Considering Race in College d

the River: Long-Term (onsequences o rin ‘ oy

B’Ok o -Sf:pesso}am (1998). Rosenfeld. Affirmative Action and Justice. A I’hllompl;lgg‘z
X "’verfl?lz;nu'lr"lnqul;‘y' (1991). Cox, The Court and (he ('on.vmuu:n (1987). pp.

g?l:in flThe “Diversity” Defense”. Commentary (April 2001). p. 24.

i the United Nations Sub-(,‘ommission. ont
P vt nmesl;hmrilrl;itr:‘;igiczgz (t);e‘hl’eroltzzgf)n of Minorities apceptcd th.at prolccm:‘n :
Cemntat m'r o ures designed to help “backward groups” achieve equality of oppo
cqmpensator,\ "‘f:sdiscrimination. The Sub-Commission. however, opposed quot.z? syst::m‘
’(jh|d ;:;::RZT\:MS would ignore the principle of equal treatment: McKean, loc. cit.. no
€

P ]30-'3‘ . . o, 0/137%\

) he University of the West Indies. for instance. women Lonsnmte(:;soilﬁ‘)”l‘;68/69 ;

3 ::7["/‘0 f)f the ove;all enrolment for the decades b:gmzljng I,?::/,ig;he ('g,;lm;;nmvealfh o
. . v, d Higher Educa

1978/79. respectively: Hamilton, Women ;’:r u'of'ne"" Centre for Gender and Develop

JWI- A Progressive Institution ] . . . ing P
(hbean lLJu'vcrsi!v ofgthe West [ndies, Working Paper Series ((.aVC‘Hl“?. W(f)rtkl::chas‘tm
;m: b r}n 11999, p. 7. Women began outnumbering men a the University o
. February .p

in 1982/83: ibid.

352 From the extensive sources on this
' Bakke. 438 US 265 (1978). Hopwoo:

Supra, p. 21.

 See also Francis. “International Law and Human Rights: A Caribbean Context™, in Griffith and
Sedoc-Dahlberg, Democracy and Human Rights in the Caribbean (1997), p. 15 at p. 17.

For similar concerns, see, €.g2.. Summers (as revised by Grodin), “The International Covenant
. on Economic. Social and Cultural Rights, Article 6 - Right to Work™, in Hannun and Fischer,
doc. cir.. note 172, p. 172 at p. 173

eport of the Constitutional Commission, loc. cit., note 270, p. 31
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. . "
the labour force generally, it represents a serious dralr? on t;le tchounertri); :
ources. Table 13 incorporates certain labour market statistics for }?p riod
269592 to 1‘999 while Figure VI indicates the employment rate for the s
period, both according to sexes and in the aggregate.

Table 13
Main Labour Force Indicators, 1990-1999
('000)
1992 1993 1994 1995
.0
Labour Force 1.074.0 1.083.0 lggg? I;Zg :
_abo i . .
Employed Labour Force 90‘5).'27 ?22 ; o o
Unemployed Labour Force I(l3547 |6-3 o e
Unemployment Rate (%) (,.1 7:1 - o
Job-Seeking Rate (%) .
UncT:/:(c)z;“(e"Z‘) e 9.5 10.9 9.6 10.8
e t Rate |
Unu?&:((;ﬁ::;("/o? 22.8 22.4 21.8 22.5
1996 1997 1998 1999
Labour Force 1.142.7 1.133.8 l;ggg l(l)‘lg;
.abou . .
Employed Labour Force 9593 ?ggg e s
Unemployed Labour Force 183.0 16.5 g 2
Unemployment Rate (%) 12.7 7AI > >
Job-Seeking Rate (%) . .
l(,l[\‘:"r‘ll;’l(?’iTem e 10.0 10.5 10.0 10.0
3
Unemployment Rate - 1s i 4

{Women) (%)

Source: Planning Institute of Jamaica, Economic and Social Survey (1993-1999).

i Jamaican unemployment rate has

the period from 1992 to 1999, the |

ran Iend we}tgin the narrow band of 15.4% to 16.5% of.the labour. force.g'thh:
fair%y constant, and high, level of unemployment is an important index of the-

underdevelopment of human potential in Jamaica; for, wi;h r(;ughly (;ne :‘(:uk
. oy

i i d with an observable degree of underemp '

in every six unemployed, an . roc o rerployme
i lace has failed to develop the req i

a substantial part of the popu | iste attiudes

i i nd fulfillment in a competitive
and aptitudes for economic success al nviro
ment pThe intractable character of the unemployment problem also impli
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Figure V1: Unemployment Rate, 1992-1999
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that the policies of successive governments have, unhappily, not overcome
the historically-rooted structural difficulties that lie at the foundation of the
Jamaican economy. As also evident in Figure VI, the fairly constant level of
unemployment applies across the sexes, but with the unemployment rate for
women being at least twice that for men, in each year from 1992 to 1999

[f one assumes - however unrealistically — that the State owes individuals
aright to work. then surely the Jamaican State has failed to satisfy its obliga-
tions in this area. But, international human rights instruments, and in particular,
‘the ICESCR, also mention other rights for workers: Article 6(2) of the ICESCR
indicates, for instance, that, as a means of realizing the right to work States
should introduce, inter alia, “technical and vocational guidance and training
‘programmes, policies and techniques to achieve steady economic, social and
cultural development.” This formulation is too abstract to encourage definitive
#ssessment: if a State is wilfully violating the civil and political rights of its
rkers, or if it has deliberately refrained from introducing technical and vo-
ional training programme, it will be in breach of Article 6(2). But, what if, as
the case of Jamaica, there is an effort towards implementing such
ogrammes, but the achievement of steady economic, social and cultural de-
welopment proves elusive? Article 6(2) provides no clear index for measuring

3
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success. and appears to presuppose. without justification, that the introduction
of technical and vocational guidance and training programmes, and related
efforts. will necessarily result in development.

With respect to employment matters, Jamaica is a party to six of the core
conventions of the International Labour Organization that help to promote
human development through the protection of workers’ rights. These treaties
are:

The Freedom of Association and Protection of the Right to Organize
Convention (1948) (Convention 87);

The Right to Organize and Collective Bargaining Convention (1949)
(Convention 98);

«  The Forced Labour Convention (1930) (Convention 29);

The Abolition of Forced Labour Convention (1957) (Convention 105);
The Equal Remuneration Convention (1951) (Convention 100); and

The Discrimination (Employment and Occupation) Convention (1958)

(Convention 111).%

Generally, the obligations arising from these treaties, and especially those
owed by the State, have the force of law in Jamaica — either through constitu-
tional safeguards on matters such as freedom of association,’ and protection
from discrimination.’' or through domestic legislation, such as the Labour -
Relations and Industrial Disputes Act. Within the Jamaican context, the do- ;
mestic legal provisions are a strong reflection of the role played by the trade
union movement in the years preceding independence, and of the link between
some trade unions and political parties that still features prominently in the
socio-economic environment. The result is that Jamaica is largely compliant o
its obligations concerning union rights arising under the various International
Labour Organization Conventions, but this position is arguably as much a resut
of local trade union influence and strategy, as it is the result of a desire to
satisfy international treaty obligations.

In Jamaica, there are also certain statutory provisions which modify or
clarify aspects of the common law applicable to industrial relations. Amon
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tltlfe statutes in this area are the Minimum Wage Act, the Employment (Termin-

;{;otx;rir.ltc; iedumi:mcz;zpayments) Act, the Holidays with Pay Act, and the
ity Leave Act.** Each of these specifies i e *

' - particular rules for the rela-
tll(l):rs(:mij bereen en}ployers and employees, and. in effect, sets minimum safe-
4 " s designed primarily for the benefit of the latter. In the context of the
ir;gtht ttot;]work;:ontemplated in Article 6 of the ICESCR. one point for emphasis

at these domestic provisions do not necessari i i A
: . . ssarily reinforce th
Article 6 in Jamaica. Rath i { e
. er, the relevant legislation in
aica. her, each case presupposes
thl:t thetbeneﬁmary identified already has employment, and seeks to gi\rf):sub
nce to certain rights and duties concerni isti :
. . ing the pre-existing empl
relationship. To reinforce this point, i ome instances, the
. point, it may be noted that in some i
terms of the domestic legislati e el
gislation could actually work to red
! . uce employment,
and thus undermine the notion of a right to work. So. for instance. in the event

g:;:lel:tr:mntr;lum wage level is bureaucr?tically established at a rate which is
e diSanl edmarket can bear, there is the possibility that some workers
'rhereforeﬁ haeco:) ! :ti Zril:r:ot}::r: r211]dcli(r)ess the prospect of increased labour costs.
ee~ - 10 T N

not necessar.ily enhance the consep}t/ ofg tsheet Sil;|1ltntid\':']jr'ltaIl]nkgrlqsl?'tf(*m —
ever, Fhe legislation safeguards workers™ rights. amd in thai scnr:. Cﬂlc‘t. 1S 1

question tend to reinforce the provisions ot‘j\nicle 7 of the f(‘l" SL( R]L 'A'ds i
concerned mainly with the need to ensure appropriate ren wion. werkins

how-

nuneration. working

condition iti i imi

o }S;' olf)portunmes for promotion and limitations on working hours
whic caking, | 1 1 ce

: ! » generally speaking, ;.\ ¢ benefitted from trade union vigil

in Jamaica. e

359 UNDP. loc. cit.. note 334, pp. 52-55.
360 Jamaican Constitution. Section 23

361 Section 24

362 For review, see Kirkca Y. industria eiations Law an ractice in Jamaica rPp

205-231.




