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EDUN, J.A.:

Appeal No. 30 of 1972 is against the judgment of Chambers J.;
in which on a preliminary point of law he decided that the question of
ownership of the land in dispute (referred to as '"the land") was already
determined by a court of competent jurisdictiony that is, the
adjudication on Informetion No. 4479/%2 before the magistrate of the
Parish of Clarendon under the Recovery of Small Tenements Law, Chapter
206, s. 54. Appeal Ho. 21 of 1974 is against the judgment of
Vanderpump J.(ag.) who struck out the statement of Claim in suit No.

P 005 of 1974 as being frivolous and vexatious.

At the hearinz of these appeals, lir. Chin See attorney for to:z
respondents submitted that this court is entitlea to look at the factis
and reasons for judgment on Information To. 4479/62, not to decide ir
the findings were correct but to see if tney establish the same izsues
as in suit C.L. 371/1972 asainst which there is the appeal No. 36 of

1972, Mr. Parkinson, atiorney for the appellants, in the course of hiz
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submissions was discussing the evidence led in the iuformation proceedinss
and was urging that the magistrate's conclusions were wrong when objecti. -
to such arguments was taken by Mr. Chin Sec. A majority of us held that
Mr. Chin See was correct but Mr. Parkinson was allowed to continue such
submissions because of the difference of opinion between us.
From the various submissions in these two appeals, a very simple questic:
arose as to what is the effect of‘the decision of +the magistrate in
Information No. 4479/62 when he granted a warrant of possession of the
land against Benjamin Patrick (conveniently referred to as ”appellants“r(
Let me begin by referring first to Z. v. Bolton (1835-42)
A.E.R. Rep. p.T71. Tn aduition to the proceedings in that case;, the
parties on each side brought before three judscs of the Court of Queen':
Bench, affidavits disclosing evidence affecting the merits not adduced
before the justices. In that case, an order was made by the justices
for possession of a parish house occupied by the defendant as a pauper.
The defendant stated on affidavit that he had not occupied the house as
a pauper but had paid parish rates, done repcirs and that he had not beas
chargeable to the parish during the time of his occupation. Those fact;,
if true, would disentitle the justices to make the order for possession-
A rule nisi was made for a writ of certiorari to remove the order and 2l.
things touching the same, into the Court of ueen's Bench. Two pointe
were made in support of the orders: (1) that the proceedings all belng
regular on the face of them and disclosing a case within the jurisdictics
of the magistrates, the Court could not look at the affidavits for the
purpose of impeaching the magistrates' decision; and (2) even if the
affidavits were looked at, the case would be found to be one of
conflicting evidence in which there was much to support the conclusion
to which the magistrates had come. The Court decided thut the enquir -
must be limited as to whether the magistrates had jurisdiction to engu ..
and determine, supposing the facts alleged in the information be true
for it was not conteanded that there was any irregularity on the face o7
the proceedings. The Court discharged the rule because the justices
had jurisdiction and the proceedings were regular on the face of them.
Lord Denman C.J., in delivering the judgment of the Court,

said at p.73s-



_3.'..

‘"..... Where the charge laid before the magistrate as
stated in the information does not amount in law to
the offence over which the statute gives him jurisaiction,
his finding that the party guilty by his conviction in
the very terms of the statute would not avail to give him
jurisdiction. The conviction would be bad on the fuce of
the proceedings, all being returned before us. Or if,
the charge bein, really jinsufficient, he hiad misstated it
in drawing up the proceedings so thet they would appesar
to be regular, it would be clearly competent to the
defendant to show to us by affidavits what the real charge
was, and, that appearing to be insufficient, we should
quash the conviction. In both these cases a charge has
been presented to the magistrate over which he had no
jurisdiction; he had no right to entertain the question,
or commence an inquiry into the meritsj and his proceeding
to a conclusion will not give him jurisdiction. But, as
in this latter case we cannot get at the want of jurisdic-
tion but by affidavits, of necessity we must receive them.
T4 will be observed, however, that here we receive them
not to show that the magistrate has come to a wrong con-
clusion, but that he never ouzht to have begun the enquiry.
In this sense, therefore; and for +tuis purpose, it is trus
that the affiduvits are receivable.

Where, however, a charge hes been well laid before a
magistrate, on its face bringing itself within his
jurisdiction, he is bound to comménoe the enquirye seees
The question of jurisdiction does not depend on the truth
or falsehood of the charge, but on its nature; 1t 1s
determinable on its commencement, not at the conclusion,
of the enguirys; and affidavits, to be receivable, must be
directed to what eppears at the former stage and not to ths

facts disclosed in the progress of the enquiry."
R. v. Belton (supra) has been considered and referred 1o in

many later cases, the most recent of which is in Anisminic v Foreie2

Compensation (1969) 1 AE2 208, where the order of Browne J. declaring

that the provisional determination of the Foreign Compensation (Egypt;
Commission was made without, or in excess of jurisdiction and was 2
nullity, was restored by the House of Lords.

In the case of The Colconial Bank oF Australasia v Rebert

Wilan (1874) L.R.5 P.C. 417, it was held that objections on the grounc

of defect of jurisdiction may be founded on the charucter and
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constitution of the inferior Court, the nature of the subjeot-matter of
the enquiry, or the abscence of some preliminary proceeding which was
necessary to give jurisdiction to the inferior Court. R. v Bolton
(supra) was recognised and followed. In the judgment of the Privy

Council, Sir James W. Colville, had this to say at pp. 444-445:-

"There is a third class of cases, in which the judge

of the inferior Court, having lesitimately commenced
the enquiry, is met by scome fact which, if established,
would oust his jurisdiction and place the subject—~
matter of the enquiry beyond it. To this category
belong such cases as Thomson v Inghem Zﬁﬁ Q.B.71Q7,
which was much relied upon in the argument;

Posse v Clayton /3 B & S 620/ ana R v Stimpson
/3 B & S 301/. 1In all these ceses the inferior Court,

™

being incompetent to tr sip-ucstion of title, was bound

to hold its hand when & @gﬁ% fide dispute as to title

arose before it. And the generzl rule in such a case

is that statcd in the passage from the judgment of the
Exchequer Chamber in Bunbury v Fuller Z§ Ex IIL7
which is cited by lMr. Justice Blackburn in Pease V

Clayton. 'It is a general rulc that no Court of

limited jurisdicticn can give itgelf jurisdiction by

a wrong decision on a point collatueral to the merits

of the case upon which the limit of its jurisdiction

depends; and however its decision may be final on all

particulurs, makimng up together that subject-matter

which, if true, is within its jurisdiction, and however

necessary in many cases it may be for it to make such

. . - nt er
a preliminary einquiry, whether some coilateraiy%e or be

not within the limits, yet upon this preliminary question

its decision must alwuys be open 10 enquiry in the

superior courts.' And, accordingly, the cases shew that
) Y

the decision of the inferior Court on such a point is
examinable either on formal proceedings in prchibition,

as in Thomson v Ingham, or in an action of trespass,

as in Pease V Clayton, or on certiorari, as in

Reg. v Stimpson. Whether the Court, in the latter case,
would have exercised its summary jurisdiction by quashing
the order if thore had been evidence on which the
magistrates mignt have reasonably concluded that the
question of title was not raised bona fide, may be

doubtful." (underlining mine ).
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In the instant case:-

1, the application before the magistrate, was for
the issue of a warrant of possession under Se3 .
Law 18 of 1912 (Recovery of Small Tenements)

© same as section 54 of the Landlord and Tenant Law,
Ch. 206.
2. The magistrate had jurisdiction to issue the
warrant of possession, if
(a) there was proof of personal service of
the summons,

(b) the holding over of the premises at the
determination of the tenancy,

(¢c) where the title of the landlord accrued
since the letting of the premises, proof
of the right by which he claimed possession,
and

(d) neglect or refusal of the defendant to quit

and deliver up the premises.

On such an application for a warrant of possession it is in-
competent for the magistrate to try a guestion of title, He was hbound
to hold his hand when o bona fide dispute of title arose before it
"The general rule of law applicable to justices exercising symmary
jurisdiction is, that they are not to convict where a real quegtion as
to the right to property is raised between the parties:s (then their
jurisdiction ceases, and the question of right must be settled by &
higher tribunalj for the justices by convicting would be settling a
question of propertys conclusively and without remedy, if their decision
happened to be wrong."  Blackburn J. in R. v Stimpson (1863) 4 B & S

p. 301 at p. 309. "I agreoe that there are many cases in which the

justices may properly decide upon the evidence before them that a c¢laim

of title is not bona fide set up; but in all cases it is for this court

to say whether they werc justified in their decision e.ssesj . The

prosecutor gave proof of enjoyment under a paper titles but the defend:-:
asserted that he could prove a case 1o the contrary, angd supporied his
assertion by some evidence. .That shewed that there was a question of
title to be tried; and the justices, in convicting the defendant, took
upon themselves to try it, which the legislature intended thay they sh.. -
not do. I think tnat there was no reasonable evidence vn whigh the

justices could say thot there was not a bona fide claim or disputes
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on the contrary, the circumstunces stated in the affidavits shew that
there was such a claim:" (underlining mine) Crompton J. in the same
case at pp. 308 & 309.

In my view therc is ample authority for saying that in the
instant case a supserior Court must examine the decision of the magistras:
to ascertain whether he has given himself jurisdiction by a wrong
decision on a point collateral toqthe merits of the application for the
warrant of possession. The collateral‘issue before the magistréte,
was whether there was a bona fide claim of title set up by the defendant,
if there was not then he would proceed to hear and determine the merits
of the application, that is, whether the landlord should be given
possession in accordance with section 54 of the Landlord and Tenan% Law,
Ch. 206. If there was cvidence raising a bona fide dispute of ti£le,
he should have stayed his hands. By proceedlng wrongly to hold that
he regarded the evidence of the defendant as a mere fictitious pretence
of title, he was giving himself jurisdiction by such wrong conclusion
on a collateral matter. I+ is most important therefore to examine the
evidence before the magistrate, to ascertain whether or not there was
a bona fide dispute of title raised.’

It is not correct to hold as Mr. Chin See submitted that this
Court is entitled to look at the facts and reasons for judgment in
Information prouceedings Ho. 4479/629 net to decide if the findings werc
correct but to see if they establish the same issues as in CL 371 of
1972. In my view that approach would result in any superior Cour®
holding the magistrate's deeision as coaclusive even if he was wrong
in giving himself jurisdiction. I, thercfore; pruceed now to examine

the evidence led before the magistrate.

Fvidence led on Informaticn No. 4479/62 proccedings.

Frederica Jalkcer (nee Lyons) nicce of Fredericka Goode,
daughter of Rebecca Lycns and complainant in the reccovery of tenement
pruteedings claimed that the defendant had bcen paying her rent in
respect of the disputed land at £6 per yeaT. She said he paid her
rént in 1952, 1955. She said she gave him receipts and in evidence
produced three counterfoils frum a receipt book of hers. Since April

1960 the defendant paid her no more monics. Under cross—examination
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she said: "My mother leased .ands to Defendant in 1944. T don't know
that Defendant paid my mother £125 as part payment for lands in July 194«.
T don't know of payment of £100 to my mother by Defendant in 1945,
July +.... Defendant crccted a house on that land. The 1951 hurricane
blew away that house.” She gave evidence that her mother died in 1946.
She denied receiving £25 in 1946. he land was registered land.

Her solicitor save evidence that in 1960 he made application
on behalf of Mrs. Goode to the Resident Magistrate for Clarendon for a
vesting Order of the lands in question in Mrs. Geudes | The defendant
at an appearance was represcnted by Counsel. But there was ncthing on
the record that when the vesting order was made the defendant personally
attended court. The solicitor said that the defendant was tenant of
Mrs. Guude of the land from 1944 for a period of 5 years and then the
defendant held over as tcnant from year to year since expiration of the
lease. The defendant was served with 2 notice tu quit the 1$nd.

The defendant zave evidence tnat he leased the lands from
Rebecca Lyvns from August 1942 and paid rent of £6 in that yeaT;
he produced receipt, Bx.0. He paid £6 in 1943 but only £3 in 1944 for
half-year bescause he paid lirs. Lyons £125 on June 8, 1944 on account of
the purchase price of £250 fcr the lands. He got a receipt.

In August 1945, he again paid Rebecca Lyons £100, he also gut o receipt.
He paid the complainant the balance of £25 and also got a receipt.

After the payment of £3 in 1944, he never paid any rent nor did he pay
the complainant any monics as rent as she claimed. He was in

possession of the 12nd since 1944 and he cultivated 1t. In 1960, he
received a notice to guit. He did not produce any of the receipts

for the purchase of the lond because of his house, cluthes and everythi..g
being blown away by the 1951 hurricanc.

Ivan Lawrence, his witness said on cath that in July 1944 he
went with the defendant to Mrs. Lyons' home and defendant paid lrs.
Lyovns £125 and she Jave him a receipt. In July 1945, he again went
with the defendant and he paid her £100 and he got a receipt. The
defendant, he said was paylng monsy for the land in dispute. Counsecl
for Benjamin Patrick did submit tc the magistrate thaet so long as thero

were conflicting rights as regards the land, the jurisdiction of justicer



was ousted.

After reserying his decision, the Magistrate on February 10,
1963 said he accepted the evidence of Complainant and witnesses as
truthful and regarded that of the Defendant as being a mere fictitious
pretence of title.
| In examining the evidence, attorney for the appellants
submitted; thats-

1 the three counterfoils purporting to be receipts
for rent paid by the appellants were self-serving
ovidence z2nd the weight of it - worthless.

2. If that were true, the appellants were in possession
of thoe land from 1944 until 1962 when they were
seeking to cject him. So too, it would go to show
that he must heve bought the land if he remained in
possession for over 18 years without payment of rent.

3. Though it can be said that the appellants produced
receipt Ex.8 which was received in 1942, yet no
receipts were produced for the purchase price of the
land. That may well be so, but it cannot be denied
as the Complainant did support the evidence that the
house and belcngings were bliwn away in 1951.

4. The vesting order was a merc transmission of title
without a conveyance of the land and it has not been
denied that Rebecca Lyons was rightfully pussessed
of a registered title to the l.nd.

5. Ivan Lawrence testified thot he was present when the
appellants paid lMrs. Rebecca Lyons in all £225 for
the purchase of the land. It is true he claimed that
the monics were paid in months of July 1944 and 1945
whereas the appellcnts claimed that those monies werc
paid in the months of June and August respectively.
However th.t may be, thuat was cvidence which supported
the appellants' assertion.

6. No matter how the facts were viewed, 1% cannot be disput.
that the complainant has not proved that for the years
1945 to 1952, that is for 7 yecars, the appellants paid
any rente. Though Rebecca Lyons died in 1946, it was
not until 1954, that the first counter-foil in the
receipt book disclosed that the appellants paid complaine 1t
£12 for 2 ycars' rent. The complainant's evidence as
to the payment of rent by the appellants was obviously

"trumped-up".
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7. The circumstances of the casc were such that by the
device of a summary and less expensive procedure though
a real question as to right of property has been raised
between the parties yet the magistrate by granting the
warrant of possession has Dby his wrong decision on a
collateral point given himself jurisdiction and denied

justice to the appellants.

Attorney for respondent, as I have stated, by « majority ruling
of this court, did not discuss those criticisms of the evidence.
Nevertheless, the question which remains to be decided was whether on a
reasonable view of the entire proceedings, the evidence raised a bona fius
dispute of title.

Bona fide dispute of title.

In the local case of Perris 3ailey v Ivan Brown R.M.C.A.

No. 25 of 1973, the defendant was alleging in a civil case of recovery

of possession, sale tc him of part of the land in dispute. The questiva
was gone into as to whether his allegaticns gave rise to a dispute as to
title so as to oust the jurisdiction of the magistrate. Several cases
were discusseds

The warrior (1828) 2 Dods 288.

Mlountenoy v Collier (1853) 1 E & B 630.
Re Marsh v Dewes (1853) 17 Jur. P.I. 558.
Sewell v Jones (1850) L.J. Q.B. 372.
Howorth v Suteliffe (1895) 2 Q.B. 358.

In this appeal, the last two cases were referred tc, and discussed by tho
attorneys. In my view, the principles involved in a matter like this,
have been succinctly stated by Sir William Scott in The Warrior (supra)
at p.289:

"It cannot be laid down that the Court is to decline its
jurisdiction ... on the mere averment of one of the parties
that therc is a conflicting claim of title. If the mere
averment of title, without any examination as to its
foundation, would be sufficient to arrest the progress of
a cause, the jurisdiction of the c.urt would be ousted
altogether. T+ would be idle to say that the court retained
its jurisdiction if the moment a warrant was extracted by onc
party, the other was at liberty to put an end to the suit by
asserting a title, resting, perhaps, on no foundation whatever.
The nature of the title must be shown before it can be

permitted to have the effect uf arresting the cause. It mua't
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be made to appcar that it is not a mere cobweb title

that is set up, but that it 1is such tc raise a real

and substantial doubt to whom the property belongs;

and, in that casc, the Court weuld certainly decline

to interfere as tc the possession until the title should

have been determined upon by the courts in which such-

questions have been more usually agitated in the modern

practice of the law." (underlining mine).

In the instant casey

1 the defendant has not on a merc averment stated
that 2 conflicting claim of a title arvse. He
has led in ovidence the supporting witness of
Ivan Lawrcnce.

2. On the complainant's own case, tiere was no evidence
of the payment of rent by the defendant for about
7 years.

3. The defendant's title rested on the foundation that
he had purchased the land for £250 and although he
was unablc to produce receipts for same, he gave a
reasonable account for the abscnce of same and for
what it is worth, he produced a witness to verify
the foundation of his claim.

4. If his side of the story were believed, he had been
in possession cf the land in dispute from 1944 without

the payment of rent for over 18 years.

In those circumstances, it is my view that the Magistrate
should have stayed his hands. He was wrong tc proceed to regard the
evidence of the complainant and his witness as truthful and to regard
the evidence of the defendant as a mere fictitious pretence of title.
By adjudicating as he did where it appeared on a reasonable assessment
of the evidence that there was a bona fide dispute as to title, the
magistrate on a collateral issue was giving himgelf jurisdiction.
Tven if it appeared to hin doubtful whether or not there was a bona
fide dispute as to title - and it is not withuut significance that he
took time to consider his decision - he should have stayed his hands,
that is, dismissed the informution for want of jurisdiction.

Litigation after the Magistrate's decision.

The question must now arise, if my view is correct that the
magistrate was wrong, whether after all these yeurs, from February 10,

1963 to this date, over 10 years, the defendant can now succeed 1in
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having his zightful claims litigated - in other words, be successful in

tnese GPpPoiics

Y. By Bouity Suit No. 11 of 1963, the appellants filed a clainm

on Januar/ 2%, 1963 for a declaration that they were entitled tc the lanc

and th-o+ T-c lerica Walker had no right, title, estate or interest in the

said land. They alsc claimed an injunction restraining her from taking
possessict of the said land, and asking for an order setting aside the
magistrate’s order for possession. - On February 11, 1963, Frederica
Walker %ccoi out a summons praying that in the inherent jurisdiction of

the Corrt, - will stay all proceedings of Suit B 11 of 1963 on the groun:
that i% vo.» rrivolous or vexatious or an abuse of its process. After
heaving o surnents, the trial judge held that the relevant issues were
investigonied and adjudicated upon in the magistrate's Court - a court of
competsny jucigdiction. He said that the first action (procesdings
tefor~ the magistrate) the question of ownership of lond was the essenti.l
issue an. 1 secmed elementary that the plea of res judicata would apply
in a cecors action which sought to canvass the same question on
substantially the same cvidence as that in the first action. He entere.
sudemont v Toederica Walker with Costs.

funh argument was directed to the fact that there was no appeal
from “he magistrate's decision and suit B 11 of 1963 could not then
challons s 1.e Tindings of the ma.istrate. Sectivn 54 of the Landlord
and Tenzut Law Chap. 206 has this provisvi—

i provided also, that nothing herein contained shall be
Geemed. to protect any person on whose application and
-0 whom any such warrant shall be granted from any action
which may be brought against him by any such tenant or
occupier, for or in respect of such entry and taking
nossession where such person had not at the time of
cranting the same lawful right to the possession of

;he premises, "

=7 oguit No. B 11 of 1963, the appellants were claiming that a.
the tims woon the warrant of possession was authofised by the magistrato
+0 be i. . .el, Frederica Walker had no right to possession of the said
land. 7o 1y view, they were entitled by that suit to ask a supericr
Cour—- 15 :ramine the evidcnce in the inferior Court as to whether or no®

it hod v sdiction to adjudicate upon a bona fide dispute of title.
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The Landlord and Tenant Law Ch. 206 was enacted in 1838. The Justices
of the Peace (Appeals) Law Ch. 187 was enacted in 1857 . So that, the
right of action conceded by the proviso to secticn 54 of Chap. 206 until
1857 was the exclusive means cf challenging proceedings before the
justices on a grant of a warrent for possession. After 1857, it is my
view that there is even now concurrent jurisdicticn in an action in the
Superior Court to challenge such proceedings and such an action or suit
cannct be vexatious or an abuse of its process.

In Sivyer v Amies (1940) 3 AER 287 a landlord brought

ejectment proceedings under the Small Tenements Recovery Act 1838 but
because the evidence of an aged man could not be taken on commnission,
justice could not be had before the justices. It was held that it was
only right where the landlord refused to bring proceedings in the Counts
Court, the tenant should be allowed tu brinz pr.ceedings in the High
Court claiming a declaration th.t the premises in dispute were held on

a yearly tenancy and nct on a weekly tenancy as claimed by the landloru.
The landlord asked for an order that the action might be dismissed as
vexatious and an abuse of the process of the Court. I+t was held that in
the circumstances, the action was properly brought, and was ncither
vexatious nor an abuse of the process of the Court.

The circumstances of the instant czase are that (1) the tenant
was asserting by crelible evidence that there was a bona fide dispute of
title and that the landlord was not entitled to a warrant of possessicu;
(2) that at the time of the granting of the warrant of possessicn, the
tenant had a lawful and/br equitable right to remain in possession of
the land. Having decided that there was a bona fide dispute of titlc
to the land, I am ol the view that the appellants had a lawful right
to bring suit No. E 11 of 1963 for a declaration that they were entitloas
to the fee simple of the lend and thut their suit was neither frivolous
nor vexatious nor an abusc of the process of the c.urt.

An appeal No. 33 of 1963 was filed against the decision of ©.o
judge in E 11 of 1953 but it was dismissed with cosits to Frederica
Walkers it is stated thc ground for dismissal was that the appeal was
interlocutcry and filed before leave was srented by the Court of Appe 1.

However that muy be, the fact remained that the decision to strike owu'l
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suit E 19 of 1663 was wrong.

2. lection C.L. 371 of 1972

Beverley Gardens Development Co. Ltd. (referred 1o os the
"company") who had by the year 1972 become the registered cwner of the
land filed the above-numbered suit on March 23, 1972 claiming possession
of the lund frcm the asppellants and an injuncticn restraining {he
appellants from erecting any further buildines of any type whatsoever.
The appellants filed defence stating that they were in possession since
1944 and that the righ% to recover possession was barred by sectiuns 2
and 30 of the Limitation Law, Chapter 222. Alsc, that the company's
predecessors in title wrongfully obtained an order against the appellant.
for posszassion. The appellants counterclaimed a rectification of the
Certificate of title and, in the alternative, compensation in the sum
of $26,700 for improvement of the said land.

By summons of the same date, the company asked that the
appellants be restrained from erecting any further buildings and that
they derolish buildings already on the land. On April 26, 1972
Parnell J., made an order uader section 236 of the Civil Procedure Code
Ch. 177, as amznded by section 72 of the Civil Procedure C@de
(Amenament) Rules 1960 thot as 2 point of law arose on the pleadings,
the question of ownerspip of the land as between the company's
predecessors in title and 5he appellants be set down for hearing and
in the neantime the hearins of the summons on the merits be stayed.

The appellants sought leave to appeal from that order.

It woulc appear that an apolication for leave ty wppeal in the Court of
Appeal 'ras pending whepn Chambers Ja, heard arguments and determined the
point o7 law. Chambers J., adjudged that the question of ownership of
the land, the subject-matter of the suit wes already determined by a
court of competent jurisdictivn. He entered judgment for the company
for possessior, granted an injunction and ordered the appellants to pul.
down, dismantle and demolish any buildings crected on the land within
two weeis from the date of hig order. The "court of competent

jurisdiction" referred to =n his judgment, are obviously:—
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1, +the Magistrate's court which heard
Information 4479 of 19623 and
2, Supreme Court of Juuicature hearing suit

No. B 11 of 1963.
The appelilants have appealed against the order of Chambers J.
and that is one of the two appeals No. 36 of 1972, now before us.

3. Action C.L. P 005 of 1974

The appellants appliea for a stay of execution of the order of
Chambeﬁs J., who refused such an application. The appellants then
applied to the Court of Appeal for a stay of execution and whilst that
application ﬁas pending, the company and its agent, Xdol Mignott, on
December, 15, 1972 demolished the appellants' hcuse and out-ﬁuildings,
took and carried away gouds, furnitures and utensils belonging to the
appellahts; On January 24, 1974, the appellants brought the above-
numBered acfion against the company and its agent, claiming damages for
ﬁrohgful éntfy and injury tc their house,; svods, furniture and utensils;
special damages they claimed amount to $5606.00.

On Maféh 24, 1974, the company took cut a summons to strike out
that action. Thé summons was heard by Vanderpump J., and on May 24,
1974 although he stated that the action was a reasovnzble cause of actiun,
i;e;, one khoﬁn tu the law, yet he struck out the Statemeht of Claim aé
being frivolous and vexatious and dismissed the action against fhe
company and its agent with ccsts to Xdol Mignott.

Against that crder is the appeal No. 21 of 1974 which is also
before us and together with appeal No. 36 of 1972 have becn heard;

Consideration and conclusiuns as to appeal Wo. 36 of 1972

In my view, the trial judge in considering the summons to strike
out suit No. E 11 of 1963 should not have misdirected himself that the
issue of ownership of the land was already determined by the magistfate.
He had jurisdiction to oxamine the evidence led befcre the magistrate or
which was sought to be led before him for his consideration and
adjudication. |

Crossman J., in Sivyer v Amies (supra) discussed the

procedure involved in the recuvery of posscssion under the Small

.

Tenements Recovery Act 1838 and the right of a party to obtain a

declaration in the High Court. He said at p. 287, thus:-
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" .... It is a very interesting procedure, because

it apparently contemplates giving the tenant

something in the nature of a right of appeal if the
justices grant the warrant against him, and the appeal
would depend upon whether or not the tenant was in a
position to show that the landlord was not entitled

tc possessicn, which would be a questicn to be
determined herc, because the tenant does not admit

that the lendlord is entitled to posscssion.”

Valdecote L.C.J. in R. v Droxford Justices (1943) 1 A.E.R.

pu 209, Said at p-2103~

"T respeotfully agree with what Crossman J., We are

informed said in Sivyer v Amies at p.287, namely

that section 3 secms to provide something of the
character of an appeal from the decision of the
magistrates; but, whether it is to be described as

an appeal or not, the only thing with which we are
here concerncd is first whether the magistrates did
their duty end sccondly, whether, in the circumstances,
this court should issue an order of mandamus 1o them
to do their duty, if they have not already dons ite"

Humphrys J. and Tuckor J. agreed with him.

The second proviso te section 54 of the Landlord and Tenant Law
Ch. 206 has given the tcnant a right of action in the High Court where
he is alleging that at the time when a warrant of possession was granted,
the landlord was not entitled tu possession. Hence acticn B 11 of 1963
was lawfully instituted and was not vexatious. In my view the judge
in suit No. E 11 of 1963 should huve gone on tu consider whether the
magistrate hearing the proceeuings on Information Ne. 4479 of 1962 had
done his duty having rogard to the evidance led before him. The trial
judge should not have misdirected himself that the appellants were
trying to litigate again a matter already heard by the magistrate.

Chambers J. also misdirécted himself on the issues involved
in the application before him. That is, thot the ownership of the land
had already been adjudicated upon by court or c.ourts of cocmpetent
jurisdiction.

For the reasocns, I have given, I would allow this appeal with

costs to the appellants.
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Consideration and conclusions as 1o appeal No. 21 of 1974

If there was evidence of a bona fide dispute before the
magistrate in Information proceedings No. 4479 of 1962, then there is
no question that this appeal must be allowed without any further
arzguments because the ownership of the land was never decided. But
irrespective of the fact as to whether or not the proceedingé, before
the magistrate, before the judge in suit No. E 11 of 1963, before
Chambers J. in action No. 371 of 1972 and before Vanderpump J., in action
No. P 005 of 1974, were wrongly decided, thrqugﬁout the years and among
all the issues involved, two undisputed faoﬁs emerges—

1. The company on December 15, 1972 demolished
the appellants' house and the appellants alleged
that it had teken away their Zoods, fﬁrniture and
utensils and they have suffered special damages
to the extent of $5606.00.  And,

2, the house and outbuildings and goods were the

property of the appellants.

In an affidavit dated April 9, 1974 the solicité; for the company
in action C.L. P 005 of 1974, stated that the appellants were trespassers
and that in his opinion the pleadings in that action disclose@ no
reagonable cause of action, or alternatively, the action was frivolous and
vexatious, and further amounted to an abuse of the process of the‘Court.
The company never applied to the Registrar for a writ of possessidn and
delivery of the land in question in pursuance of the judgment or order
of Chambers J., and in accordance with section 648 of the Civil Procedure
Code, Chap. 177. If the company had done so, the officers entitled té
execute the writ of possession must in law have seen to it that no more
force than was reasonably necessary to obtain possession for the company
was in fact exercised. The company assumed that appellants were
trespassers despite the fact that at 2ll times the appellants were setting
up a right or title to remain in possession. Xdol Mignott, the second
named defendant in an affidavit dated May 13, 1974 stated that upon the
instructions of the company, he entered the land and proceeded to demolish
the buildings thereon. He claimed he removed all items of furnitures
belonging to the appellants and he was aided in such removal by Mrs.
Patrick Benjamin. Subsequently he effected delivery of those items save

for a sewing machine which was levied by a bailiff for moneys owing by
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the appellants. He concluded that at the time of such delivery all items
of furnitures were in cxactly the same condition as when they were first
removed. The appeliants claimed otherwise. However, that was a triable
issue raised in action C.L. P 005 of 1974.

Apart from any question as to the company being entitled to
possession of the land on the basis of the orders of the magistrate
"the person entitled to possession can enter or re—enter the premises,
but the Statutes of Forcible BEntry beginning with one of A.D. 1381
require him to do so in a peaceful manner, otherwise he commits a crime
punishable by imprisonment. But whatever his criminal liability may be,
he is not ecivilly liablc if he uses no more force than is necessary.
After some conflicting opinions tuis was finally settled by the Court of

Appeal in Hemmings Vv Stoke Poges Golf Club 13920 1 K.B. 7297.

The plaintiff, a tenant of a cuttage owned by the defendants, refuscd tc
quit it after notice had been duly given to him. The defendants
thereupon entered the cottage and removed the plaintiff and his furniture
Wwith no more force than was necessaTly. He sued them for assault,
battery and trespass, and they were held not liables" Winfield on Tort,
8th BEl. p.347. But the judsment in that case recognises this qualifi-
cation, as per Bankes L.J.: ",.. A perscn who makes a forecible entry

)
upon lands and tenemzsnts renders himself liable to punishment, and he
exposes himself as to civil liability to pay demages in the event of more
force being used than was necessary to remuve the cccupant of the
premises, or in the event of any want of proper care in the removal of
his goods."  And Scrutton L.J., puts it thus: "Indeed the fact that
while Newton v Harland was taken as preventing a person entitled to
possession from using force %¢ expel a trespasser Jomes V Foley allowed
such a person to pull the rocf down over the trespasser's head, showed
that the law was in a ridiculous state, from which I hope our decision
may Trelease it. Tt will still remain the law that a person who replies
to a claim for trespass and assault that he ejected a trespasser on his
property with no more force than was necessary may be successfully met
by the reply thit he uscd more force than was necessary, if the Jjury
can be induced to find 1t. The risk of puylng damages and costs on tais

finding, and the danger of becuming liable to a prosecuticn under the
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statutes of forcible entry, may well deter people from exercising this
remedy, except by order of the court. But I see no reason to add to
the existing privileges of trespéssers on property which does not belonyg
to them, by allowing them to recover damages against the true owner
entitled to possession, who uses a reasonable amount of force to turn
them out."

In Jones v Foley (1891) 1 Q.B. 730 referred to in the above
case, application was made to the justices under the Small Tenements
Recovery Act 1838 and a warrant of possession was granted for
possession to be given up within 21 days from the date of the order,

On the same day, the defendant's workmen aciing under instructions
pulled down a cottagze adjoining to the plaintiff's and in doing so took
dome tiles from the plaintiff's roof over a bedroom thus exposing the
room to the sky and damage was done to the plaintiff's furniture by
falling tiies and mortar. The men, however, desisted on being spoken
to by the plaintiff. On the next day, the defendant commenced diggzing
the foundations of new cottages in the plaintiff's garden, and in so
doing pulled up some fruit trees and cabbages. About 17 days later
the plaintiff vacated the cottage but early in the morning of the sanme
day the defendant and his workmen pulled off some tiles from the roof
of the plaintiff's cottage. The cottage was the landlord's property.
The plaintiff brought an action for £504 damages for trespass at a
cottage and garden in the occupation of the plaintiff, and damage to the
plaintiff's furniture, pictures, garden produce and other effects.

Tt was held that the claim failed because the removal of the roof and
the circumstances of the case did not amcunt to forecible entry.

Day J., in the judgment of the court said: "The magistrate's crder did
not extend the tenant's right to remain‘in possession, but merely fized
a time when the landlord might have the assistance of an officer %o
take possession. The tenant had no right tc be in the housej he wus
a trespasser, and the injury to his furniture was the result of his
obstinacy in remaining on the premises. The magistrate's order in nc

way affeoted the common law rights of the defendant.“

\



_‘1y...
However, in the instant casej;-—.

1. The house and outbuildings belonged to the
appellants and were claimed to value.$4,010.00.
The special damages to goods and furniture were
- claimed at $1,356.00.

2. The appellants brought suit No. E 11 of 1963

which in the view of Sivyer v Amies (supfa)

was not vexatious:

3. The appellants entered defence and counterclaim
to suit C.L. 371 of 1972, but these were struck
out without a hearing.

4. The facts and circumstances of the taking of
possession of the land by the company, if true,
amounted to a flagrant and high-handed case of
forcible entry. Especially, having regard to
the fact that an application for a stay of
execution, to the knowledge of the company
was pending in é court of competent jurisdiction.
At least the question of a.forcible entry was a
triable issue far removed from ownership of
the land.

5. The appellants were persistent in the pursuance
of their lawful rights; they were not contumacious,

or obstinate.

But what has the judge in action C.L. P 005 of 1974 done?
Under the misdirection of deciding that the allegaticns in that action
were based upon the same subject-matter as before, he has denied
justice to the appellants on a totally different cause of action even
on the assumption that the appellants were trespassers on the company's
land. He heard no evidence, made no findings. He followed so many
judges so mistakenly.

For the reasons, I have given, I would also allow the appeal

in this matter with costs to the appellants.



