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2 4 t h  & 25th  October ,  1966. 

DUFFUS, Pa  

On t h i s  a p p e a l  coming b e f o r e  t h e  c o u r t  a  preliminary o b j e c t i o n  

was t a k e n  t o  t h e  h e a r i n g  o f  t h e  a p p e a l ,  under t h e  terms of a  w r i t t e n  n o t i c e  

o f  p r e l i m i n a r y  o b j e c t i o n  f i l e d  by t h e  Defendant/Respondent on t h e  1 9 t h  o f  

September l a s t  on t h e  $Found t h a t  " t h e r e  i s  no a-gpeal p r o p e r l y  b e f o r e  t h e  
. . 

Court  of  heal"; and t h e  grounds of o b j e c t i o n  a r e  s e t  o u t  a s  fo l lows :  
\ 

( 1 )  t h a t  t h e  p r o v i s i o n s  of  S e c t i o n  l O ( l ) ( f )  of t h e  J u d i c a t u r e  

( l i p p e l l a t e  ' ~ u r i s d i c t i o n )  Law of 1962 have n o t  been complled \ 

with ,  and 

( 2 )  t h a t  t h e  p r o v i s i o n s  o f  Rule l 3 ( a )  o f  t h e  Court  of  Appeal 

Rules  1962 have n o t  been complied wi th .  
4 

The h i s t o r y  of t he  r ~ i l k b C  + i rr t -awt5ng and perhaps  l e n g t h y ,  

\ms$ far the puyoses  of t h i s  o b j e c t i o n  I t h i n k  t h e  h i s t o r y  caa b# dablt with  

i 
verg amlny- I n  Jaauary 1963 the P l a f n k i f f / ~ ~ ~ e l h s &  --a - aukicrn 
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i n  t h e  Supreme Cour t  f o r  a d e c l a r a t i o n  t h a t  he was e n t i t l e d  t o  c e r t a i n  l a n d s  

and i n c l u d e d  a p r a y e r  f o r  a n  i n j u n c t i o n .  Subsequent  t o  t h e  f i l i n g  of t h e  

w r i t  t h e  P h i n t i f f  f i l e d  a motion f o r  a n  i n t e r l o c u t o r y  i n j u n c t i o n  t o  r e s t r a i n  

t h e  D e f e n d a n t / ~ e s p o n d e n t  from t a k i n g  p o s s e s s i o n  of  t h e  l a n d ,  t h e  s u b j e c t  of 

t h e  l a w  s u i t  and  p roaeeded  e x - p a r t e  on t h s t  i n t e r l o c u t o r y  i n j u n c t i o n .  The 

mot ion  f o r  t h e  i n t e r l o c u t o r y  i n j u n c t i o n  w a s  d i s m i s s e d  by S h e l l e y  J. on t h e  

1st of  F e b r u a r y ,  1963, and on t h e  2nd of  F e b r a a r r  of t h e  same y e a r  t h e  Appel l -  

and f i l e d  a f r e s h  mot ion  a s k i n g  f o r  t h e  s f .  On t h e  1 1 t h  o f  F e b r u a r y  

t h e  D e f e n d a n t / ~ e s y o n d e n t  e n t e r e d  e ,  and  on t h e  f o l l o w i n g  day, t h e  

L2kh of Februa ry ,  t h e  t o o k  o u t  a summons t o  s t r i k e  o u t  t h e  k p p e l l -  
' , ; a  

a n t ' s  ~tft-t O ~ F ~ ~ ! & I I  jp, W o r i g i n a l  a c t i o n .  The A p p e l l a n t ' s  motion f o r  

a n  i n t e r l o c u t o r y  i n j u n c t i o n  and t h e  Responden t ' s  ~ummons -&Q e t r i k e  o u t  t h e  

s t a t e m e n t  o f  c l a i m  came b e f o r e  Fox J. He f i r s t  hea rd  t h e  summons t o  strike 

C) o u t .  He h e a r d  t h e  a rgumen t s  and t h e n  o n t h e  2 9 t h  o f  Oc tobe r ,  1963, made a n  

o r d e r  s t r i k i n g  o u t  t h e  A p p e l l a n t ' s  s t a t e m e n t  o f  c l a im,  

On t h e  5 t h  o f  November, 1963, t h e  A p p e l l a n t  l o d g e d  a  n o t i c e  of  

a p p e a l  w i t h o u t  hav ing  f i r s t  o b t a i n e d  l e a v e  t o  a p p e a l  from Fox J, who had 

h e a r d  t h e  m a t t e r  i n  t h e  supreme C o u r t ,  o r  f ~ o m  -this Ctourt. No th ing  m net* 

h e a r d  of  t h e  m a t t e r  f o r  c l o s e  on t o  t h r e e  y e a r s .  On t h e  15th nf k l y :  & h i s  

C' y e a r  t h e  a n p a l  f i r s t  appea red  on t h e  l i e t s  of t h i s  Court- S h o r t l y  b e f o r e  

t h a t ,  t o  w i t ,  t h e  1st o f  J u l y ,  1966, we a r e  t o l d  t h a t  a n  e x - p a r t e  a p p l i c a t i o n  

C' w a s  made t o  Fox J. f o r  l e a v e  t o  a p p e a l  and a n  o r d e r  p u r p o r t i n g  t o  g r a n t  l e a v e  

t o  a p p e a l  w a s  made by  Fox J. on t h e  l l t h  o f  J u l y  t h i s  y e a r .  

We were t o l d  i n  t h e  c o u r s e  o f  a rgumen t s  t h a t  a n  a p p e a l  o r  pu rpor -  

t e d  a p p e a l  h a s  been  lodged  by t h e  Respondent  a g a i n s t  t h e  order:*of Fox J. b u t  

i t  would s e e n  t h a t  t h i s  a p p e a l  h a s  n o t  y e t  been  p e r f e c t e d ,  and  c e r t a i n l y  i t  

is n o t  b e f o r e  t h i s  Cour t  t oday ,  What i s  b e f o r e  t h i s  b o u r t  i s  t h e  a p p e a l  by 

t h e  P l a i n t i f f / A p p e l l a n t  and t h e  p r e l i m i n a r y  o b j e c t i o n s  t a k e n  by l e a r n e d  coun- 

s e l  f o r  t h e  Respondent .  We have l i s t e n e d  w i t h  i n t e r e s t  t o  t h e  a rgumen t s  b y  
1' 

L l  
l e a r n e d  c o u n s e l  on b o t h  s i d e s  and i t  i s  o u r  view t h a t  t h e  m a t t e r  c a n  b e  r e -  

s o l v e d  t o d a y  v e r y  b r i e f l y .  

The Cour t  o f  Appeal ,  t h a t  i s  t o  s a y ,  t h i s  Cour t  i s  a c r e a t u r e  of  

s t a t u t e .  It h a s  been c r e a t e d  by  t h e  C o n s t i t u t i o n  of J ama ica  and  its j u r i s -  

d i c t i o n  and powers a r e  t o  be found i n  t h e  J u d i c a t u r e  (L ippe l l a t e  ~ u r i s d i c t i o n )  
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" 3 -  

Law of 1962 - Law 15 of 1962, a e c t i o n  9 o f  t h a t  Law g i v e s  t h e  c o u r t  j u r f s -  

d i c t i o n  f o r  h e a r i n g  and d e t e r m i n i n g  a p p e a l s  from any  judgment o r  o r d e r  of 

t h e  Supreme Cour t  i n  a l l  c i v i l  p roceed ings .  S e c t i o n  1 0  o f  t h a t  Law i s  a 

s e c t i o n  which limits t h e  r i g h t  o f  a p p e a l ,  and Q e c t i o n  l b ( l ) ( f )  p r o v i d e s  t h a t 2  

' ~ * - ( l ) " N o  a p p e a l  s h a l l  l i e  - ( f )  w i t h o u t  t h e  l e a v e  of t h e  Judge  o r  of  t h e  

C o u r t  of  Appeal  from any i n t e r l o c u t o r y  judgment o r  any  i n t e r l o c u t o r y  o r d e r  

g i v e n  o r  made by a judge --w w i t h  c e r t a i n  e x c e p t i o n s  w i t h  which we a r e  n o t  

conce rned  today.  

It  i s  speed by b o t h  s i d e s  i n  t h i s  m a t t e r  t h n t  t h e  a p p e a l  b e s o r e  

t h i s  C o u r t  is  from a n  i n t e r l o c u t o r y  o r d e r  made by Fox J. on t h e  2 9 t h  o f  Omto-  

b e r ,  1963. It h a s  n o t  been  s u g g e s t e d  by anyone t h a t  what Fox J. n r d e r e d  was 

a f i n a l  o rde r .  It  i s  a l s o  n o t  d i s p u t e d  t h n t  i t  i s  n e c e s s a r y  f o r  l e a v e  t o  be  

o b t a i n e d  t c  e n a b l e  t h e  a p p e a l  t o  come b e f o r e  t h i s  Cour t .  

It i s  t h e  s u b m i s s i o n  of  c o u n s e l  f o r  the  r e s p o n d e n t  t h a t  t h e  pur-  

p o r t e d  l e a v e  which was g r a n t e d  by  Fok J. n e a r l y  t h r e e  y e a r s  a f t e r  t h e  o r d e r  

was made i s  v o i d  and o f  no e f f e c t .  It i s  t h e  s u b m i s s i o n  of c o u n s e l  f o r  t h e  

a p p e l l a n t  t h . ; t  t h e  o r d e r  g r a n t i n g  l e a v e  i s  n o t  v o i d  b u t  t h a t  i t  w a s  a ~ o q d  

o r d e r  and  t h . l t  t h e  n o t i c e  o f  a p p e a l  was Ifdormant and remained  s l e e p i n g u  u n t i l  

l e a v e  w a s  g r a n t e d ,  and  t h a t  t h e  o r d e r  g r a n t i n g  l e a v e  was a  v a l i d  o r d e r  and  

ha4 t h e  e f f e c t  o f  "awakening" - and h e r e  I am q u o t i n g  l e a r n e d  counsel's words- 

t h e  n o t i c e  o f  a p p e a l  which had been  lodged  w i t h i n  f o u r t e e n  d a y s  o f  t h e  o r d e r  

s t r i k i n g  o u t  t h e  s t a t e m e n t  of  c la im.  

The s e c t i o n  o f  t h e  l a w  which is now under  r e v i e w  .In t h i s  c o u r t  - 
S e c t i o n  l @ ( l ) ( f )  - is c l e a r  and p o s i t i v e .  It s t a t e s  t h a t  "No appeal  s h a l l  

l i e t 1  w i t h o u t  l e ~ v e ,  and i t  is  o u r  view t h a t  t h i s  means e x a c t l y  what t h e  words 

s t a t e  and  t h a t  no a p p e a l  p r o c e e d i n g s  can  be commenced u n t i l  l e a v e  h a s  b e e n  

g r a n t e d ,  and  t h e r e f o r e ,  a n y  n o t i c e  which may have been  f i l e d  wi$bout l e a v e  

b e i n g  f i r s t  o b t a i n e d  is  o f  no e f f e c t .  It i s  c o m p l e t e l y  valueless and w i d ,  

and  t h e  s u b m i s s i o n  cf l e a r n e d  c o r n s e l  t h a t  t h a t  n o t i c e  h a s  been  r e v i v e d  b y  

t h e  s u b s e q u e n t  l e a v e  i s  a submiss ion  t h a t  we a r e  uno- ta aw&Co.  
? 

Fur thermore ,  a n o t h e ~  objeotim t n h m  ia &he n o t i c e  of p r e l i m i n a r y  

o b j e c t i o n ,  namely, t h a t  t h e  p r o v i s i o n s  o f  &k l 3 ( a )  have n o t  been  c3mpl ied  

w i t h ,  i s  i n  o u r  view a l a u d  and soand  ob jec t fon .  Rule  13 p r m i d e s  t h a t : -  
I 

13. Every n o t i c e  of  a p p e a l  sba!f l  be  f i l e d ,  and a copy t h e r e o f  s h a l l  

/ b e  



be  s c r v e d  under  p a r a g r a p h  (4) of r u l e  1 2  h e r e o f  w i t h i n  t h e  
f o l l o w i n g  p e r i o d s  ( c a l c u l a t e d  from t h e  d a t e  on which t h e  
judgment o r  o r d e r  of t h e  Cour t  below was s i g n e d ,  e n t e r e d  

o r  a t h e r w i s e  p e r f e c t e d ) ,  t h a t  i s  t o  say:- 

( a )  i n  t h e  c a s e  of  a n  a p p e a l  from a n  i n t e r l o c u t o r y  
o r d e r ,  f o u r t e e n  days .  

I n  t h i s  c a s e  i t  is q u i t e  c l e a r  t h a t  no l e a v e  h a s  been o b t a i n e d  
,,"' -. 

, I  
from t h i s  Cour t  unde r  Ra le  9 t o  e n a b l e  t h e  a p p e l l a n t  t o  f i l e  a n o t i c e  of 

a p p e a l  a f t e r  t h e  e x p i r a t i o n  o f  f o u r t e e n  days. I n  o u r  view, a s  t h e  p u r p o r t e d  

n o t i c e  o f  a p p e a l  which w a s  f i l e d  i n  November, 1963,  w s s  withcjut f o r c e  and 

danno t  b e  r e v i v e d  by t h e  subsequen t  g r a n t i n g  o f  l e a v e  t h e  n p p e l l a n t  w i l l  be 

l e f t  i n t h e  p o s i t i o n  t h a t  he w i l l  n o t  have o b t a i n e d  l e a v e  t o  lodge  t h e  a p p e q l  

o u t  o f  t i m e  o r  l e s y e  t o  s e r v e  h i s  n o t i c e  o f  a p p e a l  o u t  of t i m e ,  and  i n  t h e s e  

C) c i r c u m s t a n c e s  t h e  a p p e a l  i e  n o t  p r o p e r l y  b e f o r e  t h e  Cour t  of  Appeal. 

F u r t h e r ,  t h e  c o u r t  o r d e r s  t h a t  t h e  p u r p o r t e d  notice o f  a p p e a l  

l o d g e d  on t h e  5 t h  November, 1963, w i t h o u t  l e a v e  hav ing  been  f i r s t  o b t a i n e d ,  

be s t r u c k  o u t .  The re  w i l l  b e  c o s t s  t o  t h e  r e ~ p o h d e n t r  

HENRIQUES, J. I ag ree .  

WADDINGTON, J 6 I a g r e e .  

C; 

(I;, ! 


