)A

-

)

J A M A I C A

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL No. 33/63

BEFORE: The Hon. Mr. Justice Dwffws (President)
The Hon. Mr. Justice Henriques

The Hon. Mr. Justice Waddington

BETWEEN Benjamin Patrick  ~-- Plaintiff/Appellant

A

AND Fredericka Walker --- Defendant/Respondent

Mr. E. C. L. Parkinson, Q.C. for the Plaintiff/AppeMant

Mr. Ramon Alberga, Q.C. and with him Mr. N. W. Hill for the Defendant/
Respondent

24th & 25th October, 1966. R

DUFFUS, P.
On this appeal coming before the eourt a preliminary objeetion
was taken to the hearing of the appeal, under the terms of a written notice
of preliminary objection filed by the Defendant/Respondent on the 19th of
September last on the ground that '"there is no appeal properly before the
Court of Appeal'; and the grounds of objection are set out as follows:
(1) that the pro%isions of Section 10(1)(f) of the Judicature
(4ppellate ﬁurisdiction) Law of 1962 have not been complied \
with, and

(2) that the provisions of Rule 13(a) of the Court of Appeal

Rules 1962 have not been complied with.
\

The history of the matter &a'inta;éating and perhaps lengthy,
“wy for the purposes of this objection I think the history cam bf daslt with
, : | | , o
very mhanriliy 11 January 1963 the Plaintiff/Appellant ecumamesd 2w aedion
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in the Supreme Court for a declaration that he was entitled to certain lands
and included a prayer for an injunction. Subsequent to the filing of the

writ the Plaintiff fiied a motion for an interlocutory injunctionkto restrain
the Defendant/Respondent from taking possession of the land, the subject of
the law suit and proeeeded ex-parte on that interlocutory injunction. The
motion for the interlocutory injunction was dismissed by Shelley J. bn the

1st of February, 1963, and on the 2nd of Febrwary of the same year the Appell-

and filed a fresh motion asking for the same éiief. On the 11th of February

the Defendant/Respondent entered an‘éfpearance, and on the following day, the
32l of February, the Respondent took out a summons to strike out the Appell-
ant's s@gtgmént?§¥'v1aim ip his original action. The Appellant's motion for
an intérlocutory injunction and the Respondent's summors #a strike out the
statement of claim came before Fox J. He first heard the summons to strike
out. He heard the arguments and then onthe 29th of October, 1963, made an
order striking out the Appellant's statement of claim.

On the 5th of November, 1963, the Appellant lodged a notice of
appeal without having first obtained leave to appeal from Fox J. who had

heard the matter in the Supreme Court, or from this Gourt. Nothing mome was

heard of the matter for close on to three years. On the 15th of July this

year the appeal first appeared on the lists of this Coumt. Shortly before
that, to wit, the 1lst of July, 1966, wWe are told that an ex-parte application
was made to Fox J. for leave to appeal and an order purporting to grant leave
to appeal was made by Fox J. on the 1lth of July this year.

We were told in the course of argwments that am appeal or purpor-
ted appeal has been lodged by the Respondent against the orderrof Fox J. but
it would seem that this appeal has not yet been perfected, and certainly it
is not before this Court today. What is before this fourt 1s the appeal by
the Praintiff/ippellant and the preliminary objections taken by learned coun-
sel for the Respondent. We have listened with interest to theméfgtments by
learned counsel on both sides and it is our view that the matter can be re-
solved today very briefly.

The Court of appeal, that is to say, this Court is a creature of
statute. It has been ereated by the Constitution of Jamaica and its juris-
diction and powers are to ge found in the Judicature (hippellate Jurisdiction)
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.Lawﬂofﬂl962'— Law 1S of‘l962;‘,$edtion 9 of ﬁhat Law gives the court juris-

diction for hearing and‘determining appeals from any judgméhf or order of

the Supreme Court in all eivil proceeaings. Section 10 of that Law is a

'section which limits the right of appeai;‘and Sgction 16(1)(f) provides that: '

" 10-(1)"No appeal shall lie -~ (f) without the leave of the Judge or of the

Court of Appeal from any interlocutory judgment or any interlocutory order
given or made by a judge --" with certain exceptions with which we are not. .
concerned todaye.

this Court is from an interlocutory order made by Fox J. on the 29th of Ogcto~"
ber, 1963. It has not been suggested by anyone that what Fox J. ordered was

a final order. It is also not disputed that it is necessary for leave to be
obtained tc enable the appeal to come before this Court.

It is the submission of counsel for the respondent that the pur- .
ported leave which was granted by Fox Ja nearly three years after the order
was made is void and of no effect. It is the submission of counsel for the
appellant that the order granting leave is not void but éhat it was a gond
order and that the notice of appeal was "dormant and remained sleeping'" until
leave was granted, and that the order granting leave was a valid order and
had the effect of "awakening" - and he?e I am quoting learned counsel's words—.
the notice of appeal which had been lodged within fourteen days of the order
striklng out the statement of claim.

The section of the law which is now under review im this court -
Section 18(1)(f) - is clear and positive. It states that "No appeal shall
lie" without leave, and it is our view that this means exaetly what the words‘
state and that no appeal proceedlings can be commenced until leave has been
granted, and therefore, any notice which may have been filed without leave
being first obtained is of no effect. It isrcompletely veluweless and void,
and the submission cf learned cownsel that that notice has been revived by
the subseguent leave is a submission fhat we are unable to aseeds £0.

Furthermope, another obje;tioi takem in the notice of preliminary
objection, namely,‘that the provisions of Rale 13(a) have not been complied
with, is in our view a galid and sownd dbjectlon. Rule 13 prowides that:-

s

13. Every notice of appeal sha¥l be filed, and a copy shereof shall
/ be
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be served under paragraph (4) of rule 12 hereof within the
following periods (calculated from the date on which the
judgment or order of the Court below was signed, entered
or otherwise perfected), that is to say:-

(a) in the case of an appeal from an interlocutory
order, fourteen days.

In this case it is quite clear that no leave has been obtained
from this Court under Rmle 9 to enable the appellant to file a notice of
appeal after the expiration of fourteen days. In our view, as the purported
notice of appeal which was filed in November, 1963, was without force and
cannot be revived by the subsequent granting of leave the appellant will be
left inthe position that helwill not have obtained leave to lodge the appeal
out of time or leave to serve his notice of appeal out of time, and in these
circumstances the appeal is not properly before the Court of Appeal.

Further, the court orders that the purported notice of appeal
lodged on the 5th November, 1963, without leave having been first obtained,

be struck out. There will be costs to the respondent.
HENRIQUES, J. I agreee.
WADDINGTON, J. I agree.
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