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IN THE SUPKEME COURT GF JUDICATURE GF JAMAICA
IN COMMON LAW

SUIT NC. C.L. 1987/P1(3
EETWEEN JACGUELINE PEAKRT PLAINTYIFF
AND JAFBETH (VAN) FCRD DEFENDANT

Claim in Assault/and or Negligence
Miss P. Dyer for the plaintiff

F. Bailey for the defendant

Hearing co March 22, 1990, March 11, 1991 and April 2“:&221

Eeasons for Judgment

Un March 11, on completion of th¢ evidence in this matter and after
hearing submissions I gave an orzl judgment for the defendant and promised at
that time to reduce my reasocans for arriving at this decision into writing.

This is nuw 2 fulfilment of that promise.

This claim arose out of an incident ¢n 12th September 1985 along
Fairfield Road in Saint Catherine.

In the Statement of Claim it was alleped inter alia at paragraph 2

that:~

"Cn or about 1Zth day cf September 1985 at
Fairfield kovad in the Farish of Saint Catherine
the Defendant wrongfully and negligently assaunlted
and beat the Plaiptiff by firing his revclver and
hitting the Plaintiff in the region of the ripht
shoulder.”

The Claim alsc described the particulars cf the injuries, the Medical
treatment which the plzintiff subsequently received, the particulars of
special dzmapes and ended with the consequentizl reliefs claimed.

Although the mere discharge of a firearm per se is not evidence of
negligence it is of some significance that nc particulars cf negligence were

pleaded.



The defendant in the Defence pleaded at paragraph 11, admitted that
he discharged his firearm on the date alleged in the Statement of Claim.

<:,' At paragraphs 3-5, however, the defendant averred thats-

3. "In further answer to paragraph 2 of the
Statement of Claim the Defendant says that he is
and was at all material times the owner and
opexrator of 2 farm at Fairfield Road, St. Catherine
from which farm yrcduce was stolen by praedial
thieves from time to time z2nd that on the date of
the incident which is the subject matter <f this
action the Defendant chased znd held a praedial
thief who had stolen produce from the said farm
and while the Lefendant was taking steps toc get the
praedial thief to the Police Station a hostile mob

- including the Plaintiff advanced towards the

(;“) Defendant. The said mul: was threatening and abusive

- and the Defendent was put in fear and apprehended

immediate denger to himself.

4. In apprehension of the impending threat of
serious bodily injury or death, the Defendant in an
attempt to scare off the mob discharged his firearm
when the Plaintiff was uvnintentionally struck and
injured as the Defendant defended himself.

5. The Lefendant says that in acting as aforesaid
and having regard to the prevailing circumstances and
the dilemma in which he was placed he acted reasounably
in discharging his firearm and was not guilty cf the
negligence zlleged or any cother act of negligence

(:i\ at aill."

In the Eeply the Plaintiff now contends that:-

2. "in respomse tc paragraph 3 of the Defence, the
¥laintiff says that nothing was stolen from the
Tefendant's Farm on the day in question but the mapn who
was held by the Tefendant was alleged to have stolen
three (3) fisb from the Lefendant's Farm about one
year previcusly and further says that there was no
hostile crowd as the msjcrity of the persons whe were
present at the scene when the alleged Xhief -2s held
were the defendant's workers and that no cne was
abusing the Lefendant and that the Defendant had no
reason to fear any impending or immediate cdanger to
n himself. That the Flaintiff was walking from a way-side
<;\] stall where she was assisting her mother tca sell produce
- and was walking towards her home when she was injured by
the Defendant.

3. In respunse to paragraph 4 of the Lefence the
Plaintiff says that there wes no impending or immediate
danger «f injury when the Uefendant discharged his
firearm and say that the Defendant discharged his fire-
arm when the alleged thief ran through 2 roadway leading
to the Plaintiff's home and others.
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4. In response to paragraph € of the said Lefence

the Plaintiff says that she was lawfully using thc

roadway at Fairfield ¥oad with no interest im the

incident created by the Defendant when the Defendant

negligently discharged bis firearm.

5. In response to paragraph 7 of the Iefence the

Plaintiff says that the Defendant pave her mother

Sylvia dMcLaren the sum of $100.00 to assist her with

her expenses, rendered medical atteaticm te the

Plaintiff after her discharge from Hospital and

transported her on cne occasion te the Kingstcon Public

Hospital and that he paid ne further expenses 2nd 1s

still indebted to the Plaintiif.

€. In response to paragraph ¥ of the Defence the

Flaintiff says that no Criminal Proceedings were

instituted at the request of her mother based ¢ an

oral agreement with her rhat he would coumpensate the

tlaintiff for her injuries.”

It may be convendent at this stage to state that there was ne evidence
coming from the plaintiff or her witness that there was any agreement arrived
at between the plaintiff's mother and the defendant. (vide paragraph 6 cof
reply). Morecver what the evidence revealed was that following the incident
the Police visited the scene and carried out Investipaticns and subsequently
visited the plainciff’s home and spoke tc her. There is no evidence of any
subsequent criminal. proceedings belng brought against the defendant or of his
licensed firearm being taken from him or of his permit tc keep and carry it

being revcked by the proper Authority.

The Issues

It is common ground and not in dispute that the injury to the plaiantiff
wasg caused by a bullet from the discharge by the defendant ¢of his licensed
firearw. Un the question of liability the sule remaining issue left for
Ceterminztion on the pleadings was therefore, in what circumstances was the
fircarm discharped by the defendant? 1If the allegaticns as set out at
paragraph Z of the Statement of Claim and further amplified in the Reply were
established then the result would be a finding for the plaintiff on the issue
of 1lability. If on the other hand the allegations as set cut in the defence
at paragraph 3 - € were estabtlished cn the evidence then the defendant's
conduct in this regard would have been justifiable in the circumstances and

uo llability could ensue.
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It is, therefore, necessary to examine the evidence as it emerges in

determining what in fac* ocurred on the date im question.

The Evidence

The Flaiotiff now 20 years of age 2nd who at the time of the incident
was then a school gixl aged 15 ycars of ape atteading Crescent All-age School,
as the evidence unfolded, 21thouph the school year had heguon, she was assisting
her mother selling produce zt a Stall on the Feirficld Road which is situated
about two chains from her home. To get to her home she would have to turn off
Fairfield boad and proceed dowm a lane for about cne chain. #About noon of that
day’her mother came from warket and sent the plaintiff to prepare some lunch icr
her. She then left her mother at the stall and while walking on the Lane she
saw Dr. Foerd {the defendant) znd a boy called "Wrecker." The defendant was
holding, "Wrecker" in his pants waist. "Wrecker" was shouting cut "let me zol"

There were other perscns present. The crowd numbered about 30 persoms. (f these

persons who were in the crowd most of them were strangers. The plaintiff recopnise!

one Donavan Grey (her witness), a dreadlocks named “Jockey" but whose correct
christian name was Kichard and a bey named "Danny". She testified that she never
/heard anyone in

that erowd threatening the Jdefendant. The plaintiff pussed by the pathering and
coentinued on her way home accompanied by her clder sister Dawn. While they were
walking going down into the Lane she was hit by the bullet which pemetrated the
back of her right shoulder. She became unconscious shortly thereafter and later
regained conscicusuess in the Spanish Town Hospitzl where she remained for some

elght days during which period she was treated for the injuries she received.

Fragments uf the bullet were removed from the chest area.

There is no issue that it was the defendant, who is a registered medical
practitioner and who had the plaintiff transported to the hospital, saw to her
treatment there, and tcck a personal interest in her case. The evidence as it
emerged indicate that he displayed a marked degree of concern and compassion o
to the plaintiff’s condition. This was exemplified by conduct on his part aimed
at emsuring that her recovery would be as total and complete as medical skill and

after care cculd make it.
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To return te the narrative of the events, however, givep the plaintiff's
account she was along with her sister Dawm in the Lane leading te her home and in
the role of an ionocent passerby when she was hit frem behind by a bullet
discharged from defendant’s pun. The plaintiff was not, however, given her
account, 2ble te say irn what circumstances, the defendani discharged the firearm.
This gap in the plaintiff’s case was left to be filled by the testimony of
Lonavan Grey. Grey who is the virtual brother-in-law of the plaintiff; he is th:
father 2f twe children born to her sister Ann Marie, who once worked on the
defendent's farm but who was fired bhefore the day of the incident for persistent
fighting.

(o the day in guestion Grey stated that he was at the back of a bush &
few chains from Feirfield Read playing cards, a card game popularly knowm as
"Peter Pat." 4lthough he was a pocd distgnce to the back of the bush engaged in
this game hg was nevertheless able to discern in some detail what was taking
place cn Fairfield koad. His account of the events as they unfolded was so very
graphic and egually descriptive as to warramt repetition. Under examipation by

learned Counsel for the plaintiff the following dialopue emergeds-

"Q. Did you see anythin; happen that day?

Yes Maum.

i
L]

Q. Could you tell us what you saw?

A. I saw Lr. Ford heve a youny man holding him inte his waist.

g. Did you see anything; else?

ve Yes Yom. After Mr Ford held him in the waist here comes some

excitement. Through everybody Ford hold him in his waist.
The pecple them ask him ‘what's wrong?'

Q. When you saw this excitement did you remain inm the bush?

e No I came cut and was looking what going on and the crowd ask
Mr Ford ‘what happen?®’ Mr Ford said, 'he steal fish out his
fish pend®. The people them ask him ‘how much him want fe the
fish?' Mr Ford still had the young man in his waist leanin;
up by the 1light post on the ground. The people them 2 bLeg him

to "pive the juy & chance and they will pay him any cmcunt it
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cest ever a hundred or, twc hundred dollars®. After thac
Mr Ford said *he is nct giving him a chsnce. Him poing
lock hism up.' Ey him said that the youth start to rassle

him trying to yet away. The youth then get away through

Mr ¥ord have the ;un in his hand. After the youth ;ot awsy

he ron down in the Lone and whem he rzp Mr Ford take out

him sun and run around the light post and fire it down the roal.

After him fire it the youth run p¢ round 2 house and little
after ¥r Ford run arcund the house a pirl czll cut 'Mr Ford

you shot a young lady imto the leamne.’

e At the time Mr Ford fired the gun did you see anybody into
the lanpe?
i Yes Bir. I saw twe persons in the lane at that time.

fhey were Jacqueline (Flaintiff) and Apn Marie Peart.’

(underlinee for cmphasis)

This account of the witness Donaven Grey was further persisted in when

under cross examinaticn the witness was asked:-~

&. You are sure that it was Ann marie and Jacqueline who were
down io the Lane?

h. Yes sir.”

It is important at this stage to recall that the plaintiff had testified
to walking home alcong with her sister Dawn. As Znn Marie, another sister. wag
someone with whow the witness wes intimately connected, there could be nc
possibility of him mistaking ber for Lown who the witness under cross examination
later admitted knowinmp to Lo ancther <f the plaintiff's sisters.

The wituess Grey was in the back of the bush playing cards while ai& the
same time he scought to describe the iacident as it was unfolding cut untc the
rond. Given his descripticn of the circumstances leading up to the discharye of
the firearm, when his acccunt is compared and contrasted with that of the plaintiff’:
apart from it Leing common ground that the defendant was holding "Wrecker™ in his
waist while the boy shouted to be released, there was a uwaterisl conflict hetwizen
the plaintiff’s account and that of the witness Grey.

I found the plaintiff’s acccunt to be further remarkable for the abisence

of any mention by ber of the participation by the members «f the cxowd im thr
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incident as she passed by with her sister Dawn on her way home.

Given the fact alluded to by the plaintiff that Grey was amonp the thruo
persons she saw and recognised in the crowd, the witness and herself could nct
have been describing the same incident. Certainly Grey from che back of the
bush could not hawve seen 211 that he said he saw. Moreover, had he been ¢n the
scene and witnesscd the circumstances of the discharse of the firearm as his
evidencs: suggested; his credibility has been shaken teyond recall by his fallure
in not recognising Lown as being in the company of the plaintiff and not his
swectheart and baby wmother Anm Marie,

Given the doubtful veracity of Grey’s sccount, therefore, one would wow
have tc turn to the acccunts of the defendant and his witmess toc determine
whether 2nything emerged therefrom which assisted the plaintiffis case. When
one examined this evidence what resulted was the testimony of a defendant whouse
demeancur stamped him zs beiny = frank, scoft spoken sincere person and a Doctor
whe from the evidence exhibited a deep concerm not conly for the plaintiff®s well
being following the incident, but appeared to bave operated his farm in the
Fairfleld area mainly for the benefit of the persons who imbabited the area; as
scme thirty five persoes were able to sustain their families from their earnings.
His demancur in Court was not cunly consistent with a manner suggesting a good
relaticnship with his workers but was equally incomsistent with scmecne wheo as
Eonavan'Grey would have me helieve, had acted on the day in question by discharging
hisz firearm at an unbiarmed young wan who was running away, in what amcunted co
a reckless and indiscriminate manper. The unchallenged evidence established
that the defendant who, nce doubt must have invested a tidy sum of momey in
establishing his farm. 2nd like many other faruwers was the victim of the
praedial thief. ™urecker®™ was cne of these culprits. The defendant who did nre
live on the farm but whe from the evidence visited it from time to time, on the
day in question came alonp and caught "Wrecker" with fishes. Althcugh there was
no positive evidence as to how meny fishes "Wrecker" was held with, the response
of the crowd bears out that this was the reason for hiw being bheld. The defendant
frem his conduct was no doubt determined to make an example of “"Wrecker" and to
hand him over to the ¥olice. His conduct resuited in a hostile crowd of persous

from the area gathering  They were agressive in their manner and demanded the
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the release of “Wrecker". Persons imn that crowd were armed with various
implements. They were also in an angry mood and were hesard by the defendant
to be utteriny expletives.

There is mo issue as to the fact that among the crowd was a dreadlock
{(ansther nzme for 2 rastamen. The defendant described him as beilng in the
forefront of the hos.iie adavances wmade on him. This man, according to the
defendant had a machete. To guote from the defendant®s aceonunt:

"fhe: fellew that I held was trying to get
awny because of members of the crowd who
rushed me unto a barbed wire and hit me
with o bottle on my shoulder. The fellow
"Wrecker” then twisted from my hand and
the crowd came down. I drew my revolver
which is 2 licensed fircarm which was in
the waist of my pants. About five minutes
had passed when I drew my firearm from
the waist of my pents and had it in my
hand. There was 2 Rastaman in the crowd
with 2 mechete."™

When asked as to how he felt the defendant’s response was that "he
thought they intended to kill him.¥ There were statements such as "You cre a2
black r~—=- cloth® =~ —w= "I am goling to kill this foem—eom cwmm—— man todiy,™
emanating from persons in the crowd. Tt was inm those clrcumstances that the
defendant said bhe discharped the firearm at the Rastaman. The fact that the
plaintiff was hit supports that she was in all probability within the range of
fire when hit. Bis accouut is more consistent with her being a part of the crowd
that had gathered during the incident a2nd not asz she has placed herself dowm the
lane which leads off Fairfield kecad and on her way to her home when she was hit
by the bullet. 4s she scugbt to place herself at one stage as passing the

-

crowd and secing the defendant holding unto "Wrecker, she would in all
vrobability out of curicusity have stopped even for a moment to enquire and
cbserve what was taking place., Had she been more concerned with preparing
lunch for her mother. based on tha unchallenged account of the defendant, she
need not have passed by the section of Fairfield Foad where the incident was
taking place. It is agpainst this back ground that I find the account given Uy

to
Donavan Grey as/the circumstances prevailing when the firearm was discharged
to be not omnly unlikely but highly improbable.

The defendant called one witness beverlevy Tuncan, scmeone who hails
from the Fuairfield zrea and who used to work on the defendant's farm as a

labourer snd who 1 now emploved as 2 domestic helper. She testified to beis

)4
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engaged on the day in question weeding calaloo when the incident occurred.
The result was to cause the work on the farm to be halted as the workers
converged on the scene to observe what was taking place. She supported the
defendant’s account as to the hostile mood of the perscms in the crowd. Her
account however, varied as to least one material particular from that of the
defendant in so far as she placed the rastaman (dreadlock) seated on a bike
while advancing on the defendant with the machete. She was, however, certzin
as tc seeilnp the plaintiff in the crowd and when challenged in cross—examlpaticn
as to her being on the scene she was very emphatic in her respense to being
present and witnessing what tock place. Given the fact that she is no longer
enmployed cu the farm, as it was clesed down from im 1966, and that she is still
living in the area, it must have taken some courage on her part to come forward
to give evidence in support of the defendant's case.

I found her to be a frank witness, although when her demanour is examinec,
piven the fact that the incident took place over five years ago, her recollection
of the event may not be now as vivid as scmecne whe was mo wmore than that of =
mere onlocker as distimet from someone actively involved in the incident such
as the Jefendant. In so far therefore as her acccunt varied from that of the

defendant I would accept the defendant’s account.

Conclusicns and Findings

When the evidence is examined, evaluated nnd assessecd what this matter
resolves itself to is an acticn in which the plaintiff received a bullet wound
which was the result of the discharge by the defendant of his firearm. This fact
although not in issue cammct per se establish the Claiw either in negpligence or
for Assault. The onus of proof in this regard resting on the plaintiff to
establish on a balance of ptobﬂbilitiek?thzxistence of either of these twe heads
of the Claim. ©On the pleintiff’s side, she was unable tc assist the Ccurt as to
the circumstances im which the defendant discharged his firearm and the accougt
of Lonavan Grey when examined; in my view for the reasons which I have stated
stamps him as a witness of Jdoubtful veracity and someone whose testimeony ought
not to be relied upon. 1 was more impressed with the demeanour cof the defendant
and I regarded his account as being more in keepingz with the manner the incident

occured. In so far as his account varied from that of his witness I prefcrred

his accrunt., They are at leaot at one as to the cirgumstrnces prevailing ai
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time when the firearm was discharped.

Un the facts as I have found them to be the situstion in which the

defendant was confronted was:—

1. He was in the act of attempting to apprehend 2 thief.

Z. He was being prevented from carrying cut his lawful duty in
handing over the thief to the police by an hostile mob who
were determined to secure the release of the culprit.

3. Certain persons forming part of this heostile mob had succeeded
in injuring; the defendant and were threatening him with sericus
bodily harm,

4, The conduct of the defendant in discherging the firearm given
the factuzl situzaticn was reascnable and necessary in the
circumstances.

5. The defendont’s discharge of the firearm in so far as it caused
injury to the plaintiff was nelther intentiocnal or negligent, thure
being no lack of reasonable care ¢m his part.

In this regard the dictum of Justice Holmes of the United States Supreme

Ccurt, cited with apprcval in 2 case from the Trinidad Court of Appeal kobley vs
Flecide {1966] 11 W.I.kK. 55 at pg. 62 G~H. that:~

"Letached reflection cannot be demanded in the
presence of an uplifted knife."

and piven the facts of the instant case this principle further

enunciated by Phillips J.4. in this c%fe 18 .pplicable to the circumstances with
an

which the defendant was confreonted fplaced no duty ¢n him to ascertain the exact
whereabouts of the plaintiff in order to ensure that she was nct within the
range of fire at the mcment of the discharge by him of the gun. Once it was
established that the defendaﬁt in discharging the firearm at the hostile mob whe
was at that moment were threatening him with serious bodily harm, then his cticn
in sc doing would be lawful and justifiable and the injury tc the plaintiff.
although unfortunate was cme t¢ which nce liability could ensue being neither
intentional cor negligent.

Despite this the defendant has on the evidence exhibited « deep sensc
of humanity and compassion in attending tc the plaintiff’s conditicn. He beim;
2 medical practitioner cne would have expected nc less. However, hoth on the
facts as I have determined them and on the Law when a2pplied thereto, judgment

must be entered foi the defonlont with costs te e zireed ~r tiaxed.



