IN ComMMON LAW

SUIT No. C.L. p, 053/8s¢

BETWEEN ' PERFORMING RIGHTS SOCIETY PLAINTIFF
AND HARBOUR VIEW CINEMA COMPANY DEFENDANT
Norman Wright for Plaintiff,

Clark Cousins instructed by Ratfray, Patterson ang Rattray for the
Defendant,

Heard: 16th, 22n4, 23/11/89 ¢ 12/1289. LEy L T

Section 1(2) of tpe Copyright. " et 1911 (u.x.), ig as

follows:

A material forp whatsoeveryto perform,
Or in the case of a lecture to deliver,
the work or any substantiajl Part thereosf
in pPublic; if the work is unpublished,
to publish the work or any substantial
pPart thereor; and shali include the gole
right - {ab.oonib).onoécﬁgac. (d) in +the
case of literaryp dramatic work,



-— 2 -

or musical work, to make any
recoxrd, perforated roll,
cinematograph film or other
contrivance by means of which

the work amy be mechanically
performed or deliverad, and to
authorise any such acts as afcre-
said." :

Section 2 {1) of the Act provides:
" Copyright in a work shall alsc
.be deemed te be infringed by any
person who, without the consent of
the owner of the \,opjrlghtp does any-
thing the sole right to do which is
by this Act, conferred on the owner
£ the copyright provided that ...."
Section 2{3) provides:

"Copyright in a work shall alsc be
deemed tc be infringed by any perscn
who for his private profit permits a
theatre or other place of entertainment
to be used for the performance in public
of the work without the consent of the’
owner of the copyright, unless he' was not
aware, and had no reasonable ground for
suspecting that the performance would
be an infringment of copyright.”
Secticn 35(1):-
"Performance’ means any acoustic represen-
tation ¢f a work and any visual representa-
tion of any dramatic action in a work, :
including such a representation made by
means of any mechanical instrument.”
It is the plaintiff's case that from as far back as the
19/4/64, the defendant, who carried on a business cf public enter-
tainment, recognising the plaintiff's rights, had applied for and was
granted a licence by the plaintiff to use the soclety’s repertoire.
Ebrfﬁpwaxds of twenty years the defendant dutifully paid the fee
charged and enjoyed the Societys® repertoire. However, by letter .
dated 25th day of May, 1984, from the defendants Attorneys-at-law,
this long standing agreement was terminated by the defendant with
effect from the 5th of July, 1984.
To aveld any conflict, the plaintiff by letter on the
28/6/84, forbade the defendant from making use of its repertoire
after the 5/7/84. wWotwithstanding this warning, the plaintiff
complains that the defendant has infringed its rights by the publié

performance of the words and music of the said three films and others

without cbtaining any licence and will, unless restrained by the court:
continue to do s0.
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Mr. Donald Scott, the Society“s agent in Jamaica testified
as to having attended the public ehewing of the nemed films at the
defendant’s premises and of having recognizing the soc1ety s repertoire
in these films being plaved throughout the films.

He calculated the loss the plaintiff suffered sihce 1384 on
the basis of a formula fixed by the,Socieﬁy i.e. 3% of one full house
per week, times'price'per seat,etimeS‘SZQ ?or:the period 1984 to
1989 based & $16.00 per seat - his society lost $24,055.00 for each
year and for the. jeae 1989 to 1990 at $15;00_per seat. The socisty
lost $36,082.80. I

At the ené of the plalntlf s case ehe Qefendant, through
his Attorney elected not/call any witnesses and relied on the sub-
missions made on lts behalf |

Mr, Clark Cou51ns for the defendant submitted that of the
three LllmS comglalned of only three mu51cal WOrks were 1dent1f1ed
by the plalntl*r in. tne.L1¢m hllllng Fields'., None on 'Wild
Geese 11°' and only one on the 'Passage to Indie,“

in the deeds.ef assicnﬁeets only tﬁe musical works of four
(4).of .he 31gnatcr1es were 1dent1f1ed as authors - Ko 1egei Nexus
was eSLabl‘She@ between the other signatories and the music heard |

ﬂby plalntlff s witnesses. It was his submission that the plalnt1f+
fqlled to establlsn any unauthorised publlca+1on/supstant1al parts of
of any of the muelcal works 1dent1f1ed° Further that the plalnt1ff
falled to prove tnet any of the worbs was first published in =z | :
country to whlch +he Copyrlght Act applied or 1f it was flhst ) |
publlshed in a counery to whmﬂh the Act did not apply, that it wee
51multeneously published in a country which the Act did apply,' N
Failtre to pfOVe these was fatai | -

| Mr erght for the plaintiff submltted that the ﬁoterieiiyA
a551gnea deeds tendereﬂ by the plaintiff established that ali tﬁe
worsz in the sourd crack cf each 1lm were compesed by the assignors

and haa been assmgned to the plalntlff in each case.
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The agent for the plaintiff had attended the performancesand
heard the music from the sound track of each film scme of which he was
able to identify by personal knowledge. It was his submission ¢hat
Section 6{3} of the Act provided two Presumptions {1) the works
Presumed to be copyright and (ii) the Plaintiff presumed to be the
owners, and that no evidence had been called to rebut them,

Mr. Scott, the agent had seen the names of the composers in the credit
section of the film and this was sufficient evidence that the plaintiff
had established ownership beyond guostion, Purther from the 2vidence
of this witness, it was established that there were performances in

the public of the copyright works. The defendant had knowingly
infringed the plaintiff’s copyright 2and had done sc far his private
profit in a place of public entertainment. In 80 doing the plaintiff
had suffered damages and he asked the Court to uccept that the
appropriate measure of damage was the licence fee that ocught to have
been paigd during the relevant period as decided in the case of

Claude Rowe T/A Central Theatre vs. the Performing Right Society

Limited - 5.C.C.A No. 65/80., Here, the guestion of liability having been

admitted, the sole duestion was what damages was the Plaintiff entitled
to for the unauthorised reproduction of music for which the plaintiff
held copyright.

Mr. Wright alsc asked the Court Lo award a realistic rate of
interest of 15% per annum for the period 1984 +o 1989 ané 18% per
annum for 158% to 1990 as de fendant cught not to benefit from his tort
by being in 2 position to earn interest on the monies due and later to

pay therefrom any damages awarded.

FINDINGS

I find that the appropriate proclamation extending this U.K.
Act to Jamaicz with effect from the Ist of July, 1912, was made on the
30th day of May, 1812, and published in the Jamaica Gazzette dated

5th of June, 1912,



Having regard to the evidence of the two witnesses for
the plaintiff, I flnd that the plaintiff is the owner by assignment
df'ali the rusical works the sound track of the cinematoqraphic-
fiimé entitled:-

(1)'AThe killing Fields

{2) Wild Geese 11

{3} A passage to India.

See the assignment Exhibitsl, 11, 1il.

Mr. Bcott had attended the performances and from his personzl
"knowledge had identified musical works of some of the assignors from
two of the films. That scme of the musical works were performed in
theif éhtiréty and that substantial parts of others were performed
in public ky th“IdEfEHdcﬂt in the Harbour View Cinema premises, a
place of public entertainment,on the dates complained of.

| | Tn part1CLlarf the w1tneas Bernard Loustan - Lalanne identife~
ied Roy Budé, thea compoeer of the musical works in the film
“Wlld Geesc 117, as a member of the Performing Right Society, who
had assigned hlS rights to the 8001ety°  He also identified the
comporovs of the Musical Work in the gllmé-fﬂ paséage to India®
' "ﬁllllng FLOIds“ to be members of the Performing Right Societys who
“had aésignéF their rights to the Society.

| " On the dates complained of the defenda+s company performed the
said musical works withgut the consent of the plaintiff, thereby
infringiﬁg'the plaintiffﬂs copyyight.

The said deféndant was aware and had reasonable grounds for
suspecting that the séid performances would be an infringment of
tﬁe plainiiff“s co?yright -~ See exhibit 7 & 8 (copies of letters from
plaintiff to defendant.) For over 20 years this defendant had
acknowledged the Scciety to be owners of copyright for a vast number
of musiczl works in films which were pérformed from time to time
over that period in its cinema. | _

In 1984, the defendant for reasohs best knowh to itself,
refused to pay any further fees and despite entreaties by the

plaintiff, persisted in infringing the plaintiffis copyright,



In refusing to award costs to the defendant, Appellant in the

‘Central Theatre' case, the Court of Appeal had this to says-
Pesse.oathe appellant did not deserve

to have his costs paid him because it

was his whelly unreasonable attitude

in which he persisted for years that

necessitated the bringing of the

action in which no court of justice

could on any basis find in his favour.”

In that case the defendant had continued showing films
with musical works in which the Performing Right Society had
copyright. Despite protests from the Society, the infringments
continued hence the bringing of that action.

The facts there are not dissimilar to those in the instant
case. Accordingly, on these findings there shall be judgement for
the plaintiff. On the question of damages, I am guided by the Court
of Appeal in the ‘Central Theatre® case. There the Court said:=

* A party Whowil1l€:11y makes use of
ancthers copyright material for profit
ought not to be in a better position

than his competitor who respects the
rights of the copyright holder and Pays
the appropriate licence fee., The depre-
ciation in value of the copyright might
very well be the economic loss to the
owner whose works are being infringed

and who is unable to cbtain any financial
benefit therefrom whether in the form of a
licence fee or otherwise.

On this basis we accepted the licence fee
which the appellant would in reality have
been obliged to pay the respondent as the
appropriate basis for assessing the
damages.cocnoocaso”

Damages is therefore assessed 2s claimed in the statement
claim as amended in the sum of $156,358.80 being $120,276.00 for
the period 1584 to 198%, and $36,082.80 for the meriod 1989 to 1990
with interest at the rate of 102 Per annum.

Injunction granted as prayed.

Costs toc the Piaintiff +£o be agreed or taxed

Bxecution staved for six(6) weeks.




