
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO. C.L. P079/1998
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DWIGHT PHILLIPS
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DOROTHY ROBINSON
(TRADING AS SHAVON ' S LOUNGE
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--1st P'LAINTIfF

2nd PLAINTIFF

1st D[fENDANT

2nd D£:fENDANT
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Miss C. Davis instructed by
Davis, Bennett/& Beecher-Bravo·,
for PlaIntIff.

MIss T. Small Instructed by
Kelly McLean' for Defendant.

Heard: 2nd, 3rd and 10th July, 199t~

liARRIS, J.

ThIs is an application by the plaintiff for an InJunction~

By an amended summons issued on the 29th June, 1998 the following

rel iefs were sought:-

1. The defendants their servants or agents,

by themselves, or in conjunction with each

other, be restraIned from renting to any

person or persons other than the 2nd

Plaintiff the part of premises and grounds

at 2 Mannings Hill Road, Kingston 8 leased

to the said Shavon's Lounge on or about

July 1997 and httherto occupied by them,

beIng 3 rooms and the section of the front

lawn not used for parking and shared use

for parking of the other section of the

front lawn~ until the trial of the matter

hereIn.
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2. The Defendants, theIr servants or agents

by themselves or in conjunction with e~ch

other, be restraIned from operatIng or

permitting to operate on premises known

as 2 Mannings Hill Road, KIngston 8 In

the parIsh of St. Andrew, a bar and

entertainment business known or to be ~nown

as Flex or any other entertainment bus~ness

except the Plaintiffs' business, until the

trial of the matter herein.

3. That the ApplIcant gIves the usual under-

takIng as to damages.

The claim of the plaintIffs against the defendants was

couched In the following terms:-

The PlaIntiffs' claim agaInst the Defendan~s

arises out of the Defendant~ breach of

contract on/or breach of covenant of

quiet enjoyment on/or about 1998 relating j
!'
I

to the sale of a business known as ,Shavon (
1\

Lounge and the Plaintiffs rental of preml~es
I:

known as 2 Mannlngs Hill Road, KIngston 8

In the parish of SaInt Andrew. And the

Plalntlf~ claim agaInst the Defendants

1. Damages

2. Interest

3. AN INJUNCTION that the Defendant~\thelr

servants or agents, by themselves or In

conjunction with each other, be restra~ned

from leasing to any person or persons

other than Shavon Lounge the part of

premises and grounds at 2 Mannlngs HI1]

Road, KIngston 8 leased to the said

Shavon Lounge on or about July 1997 and

currently occupied by them for a·perlod

of 10 days from the date hereof~



4. An Injunction that the Defendants,

theIr servants or agents by themse]ves

or in conjunction with each other, be

restraIned from operating or permitting

to operate on premises known as 2 Mannlngs

Hill Road, Kingston 8 in the parish of

St. Andrew, a busIness known or to be

known as Flex or any other enterta~nment

business except Shavon Lounge for a

period of 10 days from the date hereof3

5 • Further or other relief.

The propertIes forming the subject matter of the ~ctJon
[,

l
are a bus I nes,s known as Shavon! s Lounge and part of pren)'~ ses

'j'
~ ~,

known as 2 Mannlngs HIll Road In st. Andrew.
\

The bus 1n~':;ss

h

Road Is owned by the first defendant.

which was registered In October 1997 Is owned by the fl~~t
I:'
l~
J;

plaintiff and Dorothy Robinson who had prevIously been q'; partner

In that business with the first defendant. 2 Mannlngs ~'111
r

j

It was the averment of the first plaintiff that In or

about January 1997 the ft rst defendant offered to sell t,o him,

his 50% shares In the business ShavonTs Lounge, falsely

representing to him that the business was a profitable concern~

The agreed sale price was $400,000 payable by Instalments p

the last of which he paid In June 1997 and was thereupon gIven

possessIon of the business.

Before the commencement of the business It was agreed

that the,lplatntlffs would pay a rental of $9,000.00 month]y

whIch would remaIn unchanged for 6 months. The 1st defendant

reneged on the agreement and increased rental to $18 1 000.00

three weeks after final deposit on purchase money paJd~ After

protestations by the plaintiffs, the rental was reduced to

$15)1000.'00.

He further statedthat In January 1998 the 1st defendant

served on the plaintiffs a notice to quIt for non payment
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of rent notwithstanding they were not In arrears of

In that same month one Mr. Vernon Clarke approached

,
I:r
!,
I

renh:. a 1 •
i

thel plaintiffs

seeking a sub-lease of the business. He was directed to the

1st defendant.

He continued by stating that In March 1988 he obs~rved

the construction of a bar, a jerk pIt and a screen to show

movies on part of the grounds occupied by Shavon's Loungeo

Tables were removed from that outdoor sectIon whIch formed

the most popular area of the business and the parkIng ar~a

which was previously used by the customers was no longer

accessible. Mr. Clarke and the 1st defendant Informed them

that they t~tended on the 1st May, 1998 to open a new busIness

called "Flex:"

Dorothy Robinson stated that the business was sta~ted

In 1992 and part of the lawn was occupied as part of the

demised area. Meetings of Kiwanis were held In a room on

the premIses previously occupied by a busIness called Jam

Cuisine and after the meetings the Klwantans would patron~ze

Shavon's Lounge.

She further reported that there was no agreement: to

pay Increased rent and she had frequently objected to the

construction that was done on the lawn area.

The 1st defendant Lionel Scott reported that In 1992

Dorothy Robinson became an equal partner with him In the operation

of a bar under the name of Shavon's Lounge. This facll ity

occupied 3 rooms and shared bathroom with a restaurant fn

the building called Jam CuIsine, which offered food, drinks

and alcholic beverages for sale.

MIss Robinson was a paid manager of the bustnes$o

In 1996 he became aware that the creditors were not beJ~g

tpaid and he told her he wished to sell his share of therbusinesso
H

She Introduced the first plaintiff as being Interested t"
purchasing his share. A sale price of $600,000 was agr,ed

(~

but $400,000 was paid over a 6 month period, at which t,:me
~!'
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he delIvered up possessIon to the plaIntiffs.

He further averred that It was he who had Installed

tables and chairs on the lawn to accommodate Klwanlan meetlngs~

However, Shavon Lounge's guests would from time to time be

allowed to use the facilities when not used by hIm, although,

thIs area was not included In the space rented by ShavonBs

Lounge.

In determinIng whether an InjunctIon ought to be" grated p

cognIzance must be taken of the well known principles pronounced

In American Ceyanamld Co. v. Ethlcon Ltd. (1975) 1 ALL ER 504

whereIn I must first consider whether there Is a serious question

to be tried. The plaIntIffs are contending that the area

of their tenancy Includes three rooms, shared bathroom and

the lawn adjacent threto. ThIs the 1st defendant has d~nled.

He declared that ~he grounds are excluded from theIr tenancy.

The extent of the area rented to the plaIntIff raIses a,

serIous question of dIspute whIch ought to be resolved at

a trial.

Although there Is a serious question to be determ~ne~

It Is also necessary to consIder whether the plaIntiffs-could

be adequately be compensated In damages should they succeed

at the trial. The claim relates to breach of contract' with
I;

respect to the sale of Shavon's Lounge and the rental of part
I

1

of the premises from which the buslne~s Is operated and;'also
J

to a breach of quiet enjoyment. The question thereforelarlses
r

as to whether any damages to which the plaintiffs would~be

entItled, If successful, would be quantIfJablee

1-:',

Losse~ such
~

as the value of the plaintiff's shares In Shavon 9 s Lounge
1,1

1\'

and their additional Investments are easily ascertalnab~eo

SimilarlY, their loss of profits would be calculabe. T~e
r

plaintiffs are under a duty by law to keep record of ac¢ounts
1

from whIch they can obtain information relevant to
1

prof~ts
I

and loss. Further, MIss Robinson had been a shareholder and

a managerof the business since 1992. She would have been

prIvy to all Information relative to Its fInancial statuso
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At time ~f purchase books of accounts were In exlstencee

Miss Davis urged that damages would be an inappropriate

remedy as there would be loss of b~siness reputatIon by the

introduction of the new business called 'Flex. u She also

submitted that damage for disruption of the business would be

very difficult to assess. To support her sUbml.sslon sh~ relied

on the case of Merchant-Adventurers Ltd. v McGraw and CC~ Ltdo

f
I

1,
i
I'

ThIs case relates to an Infrlngment of a copyr~ght

Ii
resulting from the defendant's reproductIon and sale ot·\ -electrrc

Ii
Iifittings Identical to those specified In drawIng by the~
~ ~

plafnttffs-wro had paid the legal owner to make the dra~~ngse

In granting the Injunction, Graham J asserted:-

lilt would be not be right to allow t.he
defendants, pending trial to build
up a business In these fIttings and
Inevitably to some extent disrupt
the established business of the
plaintIffs, such disruption being
a matter which Is extremely diffIcult
to Quantify In damages."

The foregoing case must be distinguIshed from the present

one. In Merchant-Adventurers Ltd. v. McGraw and Co. Ltd~ (t/a

EMESS LIGHTING) the plaintIffs were owners in equity of copyrIght

in drawings which were used by the defendants. In the cnrcumstance

of that case, the Infringement of the copyright would lead to

some amount of disruption of the plaintiff's business resulting

In damages which would be difficult if not impossible to establish

with certainty.

In the present case the plaintIffs wIll; In my opInIon,

encounter great difficulty in proving that It had an exclusIve

right to operate the type of business it now conducts on the

premises. There Is no disclosure by way of the evidence whIch

. '"

demonstrates that there was an express or even Implied agreement

between the partIes that the 1st defendant would not ope~ate,

or permit the operation of any competing bustnesso Inte~esttngly,
r

evidence exists to show that a somewhat similar business Jam
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Cuisine, offering food and alcomolJc beverages had been In
I'

operation simultaneously with Shavon's Lounge on the pr~mJsese

J

Miss Davis further urged that this matter also rerates
"

to quIet enjoyment of property and It would be exceedlng~y
t'..I

• t'

dIffIcult to assess damages In thIs regard. She cIted the

case of Inglis v Graham S.C.C.A. 84/89. In this case t~® plalnt~ff
I:

I'!

and defendant were lessee and lessors respectlvely~ as *~11

as management partners of certain villas. The defendart
~

purported to have exercised hIs rIght of re-entry pursuhnt
\

to the plaIntiff's failure to pay rent. The court, taking

Into account the fact of the defendant's acknowledgement

of lIabIlity as a lessor.to the plaIntIff, found that there

was a dlstl~ct probability that the re-entry under the forfeiture
,

clause In the leas~ was unlawful and granted the InJunct1ono

Paragraph 9 of the affidavit of the 1st plaintIff ~worn

on the 30th~.AprIl, 1998 reads:-

:9. - On or about January 1998 Mro Vernon C~arke

approached Mlss Robinson who wished to sublease

the business Shavon Lounge from myself and

MIss Robinson. They however wished a larger

area of the grounds than that occupied by uSo

I advised them that they would have to dIscuss

this with Mr. Scott. They said that that we

could not sublease the property to themo In

the circumstances discussions between myse]f

and Mr. Clarke proceeded no further,,"

Here the 1st plaintiff reveals that Mr. Clarke was

desirous of renting the busIness and an area of the grounds~

He approached one of the plaintiffs about a sub-lease. She

referred him to the 1st defendant. There Is no evidence that

they were not allowed to sublet the area occupied by them without

permlss~on of the 1st defendant. If the area of the grounds

Mr. Cl~rke requIred formed a part of the leased premf~es, It would

oot have been~necessary for the~ to have made the referral 0
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It Is therefore highly probable that the area from which the

new business known as 'Flex' was due to commence operation

was on the grounds, which, was not under the control of Shavon's

Lounge but under the control of the 1st defendant0

In my opinion the plaintiffs will unlikely be able to

establ Ish that their right to enjoyment of that part of the

property has been Infringed.

I will now consider whether the, balance of-convenIence
•

favours thelgrant of an InJunction. The plaintIffs declare

that they have been clothe with the exclusive rIght to occupy

a certaIn area of the grounds by virtue of the lease of that

part of the premises to them. This has been refuted by the

1st defendant;

There is no written agreement for the lease~ The duration

of the tenancy Is not determinable from my persual of the recordso

However 7 the affidavit of the 1st defendant Indicates that

there was an agreement for an annual Increase of the rent~

It is therefore reasonable to assume that the tenancy was yearly.

The lease commenced on or about July 1997. The current term

would therefore expire sometime during the course of thl~ montho,_

There may have been a renewal or perhaps an Impending repewal,
of the lease for a further year. )

I
~ ~

A trial of this action Is not likely to take Plaee~for

at least another three years. The graht of Injunctive ~elt'f
t~

to the plaintiff would create major risk of hardship on Rhe
F

part of the defendants 7 as, the imposition of a restraln~ng
i
I

order would deprive the 2nd defendant of his right to deb]
I
I

wIth or utilise his property as he deems fit. Any loss t>ustalned

by hlm 7 were he to be successful at the trial, would elth~r

not be quantifiable or difficult to ascertain. Miss DavITs

had submitted that any loss which he might suffer Is estimable,

as loss would be the rental he would have lost between now

and the.tl.me of trial. In my opinion his loss would not be
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confined to rental whIch he could have obtaIned but did nQt p

but would Include any loss consequent on his not been abl~

to make use of the property other than for rental; or to conduct

business.

The summons Is dismissed with costs to the defendantso

Leave to appeal granted.

, .


