
"" 

.. 

. ..-. 
~ ,. !-' I / ' l 

jt};;'1 (_ I ....,..... 

IB mE SUPRF.HE COURT OF JUDICATURE OF JAMAICA 

IB EQUITY 

SUIT NO. 348/95 

BE'l'WEEN ZOE JOYCE PHILLIPS 

AND GERAI.D GEOKGE PHILLIPS 

Mrs. Capd 1 le Meikle-Gooden for the Applicant 
instructed by Jobnson, Meikle and Company 

Hiss Phillis Dyer for Respondent 

Heard: i9th March & 19th July. 1996 

In Cbamb¥rs 

Reckard J. 

APPLICANT 

RESPONDENT 

In this summons brought under the MarriE:d Wom:m's rroperty .net the 

applicant claims a bcn~ficiQl interest equal to on~ half of the value of two 

properties situate at Turners, Four Paths in th~ parish of Clarondon. The 

first property was r~gistered in their joint n..unes at Volum~ 1119 Folio 908 

of th~ kegistrar of Titles. The second property was r~gistered in the ndme 

of the respondent alon~ at Volume 330 Folio 88 of the R~gistrar of Titles. 

Just before the h~ariug commenced th~ Attorneys announced that th~ 

r~spondent was not contesting the claim in relation to the first prop~rty 

r~gistered in their joint n~m~s and that there was an a~r~~munt that ~ach of 

t:h~m WclS entitled to half share of this property, the:: matrimonial home. The 

Court was therefore being asked to determine the issu~s in r~sp~ct of the second 

- property. 

In her affidavit evidence the applicant deponod that the respondent 

and h~rsi.::lf WHre marri1Jd in England on the 4th of Jun~, 1980, and they lived 

together there until they r~turned to Jamaica in 1989 and resided at Four Patbs, 

Clarendon. 

Prior to their rctur11 they discuss~d the proap•:.ct of owning a hom~ 

in Jamaica and in 1984 the r~spondent came to Jamaica and purchased the first 

property from Joint savings ~nd from a loan at th~ Sank of Nova Scotia. 
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In 1989 she s3id they decided to purchase another piece of !and. 

"This property Wi.lS purchast::d with monies derived from our joint savings." 

She questioned r~spondant as to her not receiving any document relative to th:? 

purchns~ for her signature but he advised her not to worry as it was more 

conv~nient and there would b..: no difficulty ih addi11g h~r name to the titla. 

From 1992 to 1994 the relationship bctwMn the pattbs detariotated 

to the ~xtent that she was suffering from exttemc str~ss and was physically 

exhausted and she went on a trip to England to recupcira.tr.;. On her rc~t.:urn to 

Jamaica ih October 1994, sh~ discovered that her husband had been having extra 

marital of fairs with a numb~r of young women whom had borne him at least three 

childr~n. Sh~ left th~ matrimonial home as a result. 

Under cross-examination the applicant admitted that rospond~nt owned 

a house in Brockley beforG they wer~ married and that it was sold in 1986. 

She did not know th~ proceeds of sale and whether it w~s used to purchase the. 

s~cond property. She could not remember how much was paid for this property. 

Sh~ hud comi: to Jamaica in 1988 to oury h~r facnur and this property was off~rcd 

to h~r for sale by family friends. That on retun1 to England she mentiou~d it 

tc respondent and ~v~ntually guve him Nin~ thousand pounds (f9,000.00) to us:~ 

to purchase this prop~rty for the family. 

In answl;!r to the Court she admitted that respond~mt alon1.: had came to 

Jamaica anJ completed th~ transaction with resp~ct to th~ first prop~rty, 

•iincluding puttiug my ndlll;:.. 011 t.h= title." 

This wa& the Cti£C ~the applicant. 

In his atfidavit ~videuce the respondent d~ni~d that the applicant illi::1dc 

any contribution ~o cne purchaHe of the s~cond pr~p~!rty. Th~ entire purchas~ 

pric~ WdS provid~d oy him from the sale of his nou~~ iu brockluy, London for 

over Forty-one thousand pounds (f41,000.00). Th~rc was nev~r any discussion 

b~tween them about applicant's nam~ being put on ~his title as this was sol~y 

his property. 

When cross-examinca the respondent agreed thi .. t thort. was a discussion 

about constructing a new matri1110nial home on the s~cond property. He d~uied ~hut 

the second property was purchd&Cd from a jol.nt scJ.vings <:<.ccouut nnd agrcemiant 

th'1t it wm purchasei for both of them. 
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He denied that he said he would have title amended to include her name. 

In answer to th~ Court the respondent said the first time h~ knew the 

applicant was claiming an int~rest in tho second property was when he was sarv~d 

the petition for divorce in 1995. 

Under further ~roes-examination he said "we intended to make the s~cond 

prop~rty a nt:w home. We wen· going to live thl're for the bfmefit of the family. 

This understanding was not at the time I purchased it." He denfad that th..i 

applicant gave him Ninl<i thousand pounds Ct99000.00) towards buyi11g th"' S\::Cond 

propf.:rty. 

When re-i:xami.> .. ~d r·.-!Spond~nt said wh<i.:n ~il;.; tnmsactio11 for thE s~··cond 

prop.;rty was f inishr;;d the e.pplicant was in Jamaica with him. This was end of 

r~spoudent's case. 

I-lies Dy(;!.r in h·~r submissions asked the Court to look at th~ purchas~ 

of both propcrtius. Although she was ribroad whun th~ first property was pur~ 

chased her nam~ is on th~ titl~. Why was it l~ft off thP. second prop~rty? 

She pointed out that the ~vid~nc~ of applicant giving Nine thousand pounds 

Ct9,000.00) to r~spoud.-::nt only aros"' in cross-.;:xamination. It w.s.s never 

m~ntion4-ld in cith~r of t-1..:r two affidavits. She ref~rred to the Cd.ses 

Jones v Raymond (1951) 1 A.E.R. 802 and Harris v Harris s.c.c.A 1/81 and 

submitt:E::d that the principle of purchase from jl">int account does not apply. 

Mrs. Gooden on bwhalf of th~ applicant submitt<-d th~t it was the 

intention of th~ parti~a to acquire the s~cond property from their joint 

b~n~fit. The purchas~ money was from a common fund. 

She referr~d to Critiugs Principles of Family Law 4th Edi.tion para. 643. 

Shi: subwitted chat thor~ w~re; ~hr~~ issues that the.;. Court hud to grappl~ wich. 

Fir:stly contribution, ~~condly - the intP.ntion of th~ parti•:s, thirdly - trust -

th•t test to be appli~d was one of reasonablen~ss. 

!...~cli!!gs 

I um not satisf icd from the ~vid"'nce thut the.:. purchase pric~ for th..: 

s~cond prop1;:rty cameo'! trom a common t1avings fund c.1.s t:h~ plaintiff cont.:nds. 
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The evidence of the respondent that he sold his London house in June 1986 for 

Forty-one thousand pounds <±41,000.00) to which the applicant had no claim has 

not been chalienged. H0 claims this is the fund from which he purchased this 

property. She has off~r~d no evidence as to what he did with th~ money h~ got 

from this sale of his hQuse. I find it difficul~ to dCC~pt her evid~ncP. that 

sb1:: gav~ r~spondent Nina thousand pounds (t.9.000.00) towards the downpayment. 

She never mentioned this in h~r affidavit, it only Cdmc out und~r cross­

examination. Whl!n the respondent was being cross-·-..xa.mined it W3S suggested 

to him by counsel fo:t t:hic. applicant that applic<int had made a downpaynv·nt of 

Fifteen pounds C±lS.00) on the prop~rty to the own~rs whPn she idP.ntifi~d it 

on oue of her visits t.o Jallk1.ica. This a~ain w.:is ncvc.r includcid in har affidavit. 

In Giesing v Giesing (1978) 2 A.E.R. Lord !>1,~1.o~k said at page 793; 

11Wbcrc. the wif 1;;! has mad1:: 110 initial contribu­

tion to the duposit and l~gal chnrges and no 

dir.;;ct contribution to tb·:.i morq~ag~ instalment 

nor any adjustments to her contribution to 

oth•~r expenses of the household which it. can 

b~ inf ~rred was referabl~ to th~ acquisition 

of th~ bank, thcr~ is in th~ absc:nce of evidi::ncc 

of an •<:xpress agreem-.:"nt b\!tw;.;cn th•' 1.J8t"tii;;S9 no 

common intention of th~ partice that shu should 

hav~ any beneficial int~rest in a matrimonial 

hom~ convey~d into th~ sol'-'. nam(: of thci husband. 11 

Accordingly, the applicant's claim for a sh.:trc· in the property 

registered at Volum~ 330 Folio 88 in the Register Book of Titl•::: in the sok 

name of th~ respondent fails. 

As mentioned in the beginning of this judgment e~ch pnrty agre~d to 

sharing the f irat prop~rty r~gistered at Volwn~ 1119 Folio 908 of th~ ~egist~r 

Book of Titles - the Illi•trimonial-home in equdl shar~s. 

Thcr~ will b :~ i10 order as to costs. 


