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IN THE SUPREME COURT OF JURICATURE OF JAMAICA
IN COMMON LAW

5UIT no. C.L. 1985/P1i19

BETWEEN ASTON PINNOCK PLAINTIFF

AND GORE BROTHERS LIMITE:: DEFENDANT
F.R. Anderson appearing on behalf of the Flaintiff

W. Hilking and Mips Karen Robertson instructe

d by Clinten and Hart and Compan
for Defendant. ey

HEARD: 11lth, 12th June =nd 17th July, 1991,

HARRISON J. (Ag.)

In this action the plaintiff ia seeking to recaver damages for personal

injuries,

The plaintiff was employed by the defendant company as a tile grinding
operator. On the 26ih drmy of September 19383 h- wae injured whilst on the job.
A forklift driven by Vintor Chin, pushed » tile rack causing it to pin the
rlaintiff’c left leg agninst a tile grinding machine. The plaintiff received
injuries and was treated =t hoopital. He nll-ges that the callision was caused
by the negligercce of the defendant, their scrvant or agent.

The defendant adwit:ad that the plaintifi waz injured by the sald fork-
lift but souplt to escape Lichility by ecying that the driver of the forklift
was employed by the defendant as an operator of a til: grinding machine and
not otherwise. He was nct suthorised by the defeniunt te drive the forklift
and was expressly forbidder te do son whether on tho defendant's behalf of at
all, In the premises, i" wac contended thnt the driver®s act wac not done by
Gim in the course or within the scope of his employmevt.

The grounds of negligence alleged against rhe detfendent are stated
ro followss

1. Failing to keep ary or any proper lock cut or to observe in

time or at all the presence of the plaintiff.

2. Failing to taks due care and nttentinun,

3. Failing te apply the brakes in time or ~t all sc to steer or

control the fcrklift as to ~void thz oaid collision.

The evidence revealed that the defendant cowpany wae engaged in the
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business of tile manufactuvirg. ¥Both plaintiff and Victor Chin worked elongsid:
each other at the tile grinding machine. On the 26th September 1983 they were

~t work carrying out their recpective duties. Roy Campbell, a witness for the
plaintiff was also nt work in the tile grinding depoartment. Chin was responsibls
for “feeding' the machina.

Th& plaintiff =nd his witness contend that a rack from which tilas were .,
taken by Chin to feed tho machine wasz almost empty. Chin left the machine and
was next seen driving a forkiift conveying a rack filled with tiles. He was
heading towards the grinding machine when the forklift crashed into the rack
thereby causing it to pin thy plailntiff’'s left leg againzut the grinding machire.
Mr. Venson, a supervisor, having heard a scream went tc investignte and was just
in time to sce Chin trying to reverse the forklift. The plaintiff wae seen
holding up his left leg.,

Victor Chin wee not called to give evidence ot the trial. Two supervigors
were called as witpnesses to give evidenc: on behnlf ¢f ths Defence. They said Chin
wag octing contrary to expresn prohibition, This prohibition agnainst driving th:
forklift was not in writing., They conterded however that Chin was warned by then
verbally on geveral ocensling whenever he was seen dviving the forklift. The owact
werde used for the warning, wore not given but on: got th» imprescion from the
defaence witnesses that he war told not to drive. Yt was disclosed by the defence
th~t Chin was cuspendec o .ce for having driven a tforklift., Both plaintiff and his
witness have never hears Chin being worred and neithor krew of any disciplinary
action taken against him.

When cross—examined the plaintiff scaid “fny and eny body can drive a

forklift at Gore Brothers”, #r. Venson said that the ecnpany had three persone
employed on Zbth September 1973 to drive forklifts. <Chin was not one of thoee
persons, Campbell when cross -examined was asked if it wes a free for all for
anyore to drive a forklift in 1983. In respongse he ceid “you could call it so'.
He further contendad “"if the accident never happen:d the company would not
recoguise o proper driver to drive the forklift". The word “recognice' seenms
tn suggest that there nre ncw operators assigned to operate forklifts.

There is alse evidenne that other employres apart from Chin were in

the habit of drivirg forkiifte loaded with tiles aud that they too were warned.
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tr. Venson said that Chin was however a speclal case and they had to open their
eyee or him all the time.

It would seem from the evidence that one did not have to possess
special skills to operate a forklift. Mr. Marsh, supervisor at factory said
“forklift ie a very simple thing to operate". Venson admitted that Chin could
operste it. He denied hcwever under cross~examination thot Chin was allowed
to drive the forklift. He xepeated that Chin was given “a lot of warning".

It was submitted on behalf of the defendant firstly, that the
plaintiff had not adduced pufficient evidence tc clearly establish that Chin
wes negligent. Secondly. tir. 71lkins submitted that if tlie court found that
Chin was negligent, it should find that he committed a breach of instructions
not to drive the forklift and in doing so he wes acting outside the scope of

50
hig authority. lle cited and relied on the authorities of Twitfe’v Bean's

Express Limited [19246] 1 A1%1 F.R. 202 Igbal v London Transport Executive

Times June, 7, 1973 and General Engineering Services Limited v K.S5.A.C.

1988 32 All E.R. 867. In these cases the employer was held not to be liable
where the sgervant was disobeying Instructions given by the employer.

Mr. Anderson submitted that negligence on tha part of Chin was
estzblished on a balance »f probabilities. Secondly, he pald that there was
a presumption that the driver of the forklift 2t the material time was acting
as agent of the owner. 1t was therefore the defendant‘s duty to rebut this
presumption. Thirdly, it was further submitted that "the defendant company is
under a dilemma. If as they aver Chin was from time to tiwe driving the vehicle
without authority then his employer tooi no heed for the safety of their other
employees and in retaining him in their employment are therefore lizble for his
negligence". In support of these submissions h: cited 2utd relied on various
authorities and concluded that Chin was definitely acting within the scope of
his employment and as such the defendant would be vicarioucly liable for his
negligence,

There are instances where the wrongs of the servant even where
wilful or in disobedience of =2xpress instructions by the employer are seen to
be within the course of the servant’s employment. & wrongful act has been

deemed to be within the 3cope of the servant's employment if it is a wrongful



-4 -

and unauthorised mode of doing an act authorised by the taster. It is really n

question of fact in each case,

In L.C.C. v Caitermoles (Garnge) Limited [1953] 1 W.L.R. 977 a garage
hand was forbidden to drive but to monhandle the vehicles. He disobeyed end
(;;J drove. It was held that hi: employers were liable for damage caused by his
negligence while driving a vehicle. All that hed besn prohibited was a particular

mode of moving vehicles. Similarly in C.P.R. v Lockhrrt [1942] A.C. 591 the

Privy Council held that a2 prohibition against driving uninsured cars did not
operata go as to ri~lieve the master from liability when a servant ceusad damage

vhile driving an uninsured coar for the purposes of his work.

In East v Beavis Transport Limited [1Y69] 1 Lloyds Rep. 302 two lorries
stood back to back at thg docks baing loaded with produce, 1t was roquired to move
&\J) one of them owned by Beavils. Beavis' driver gave permicsiou to Sellars a docker
ewploynd by Anderson to move it. Sellars reversed inkc the other lorry, squashing
the plaintiff against it ond injuring him, Sellar’s ewplovers were held vicsriously
liable for his neglig: nce becousa although they did not employ him to drive lorvirs,
his act hod a close comnection with whot he was employed o do namely, the loading
nf lorries.
I was imp~2s5ced with the monner in which the pl-intiff end witness gave
evidence. They were frank with their answers. T find thet forklifts were driven
! by s veral workers ircluding Chin during 1963 for the purpose of conveying tiles
in the grinding departmenc. T furth.r accept the plaintiff’s evidence were he
caid “sny and anybody could drive a forklift at Gore Zrathers”. It was a vehicl:
which required nn gpecial skills to drive. 1 also {ind thet in the absence of .7
operators for these forklifts, workers including Chin did use them to convey tile.
and thet thic was the case or the 25th September 19832, ¥r my opirfon, and I so
finud that on balance of yrohﬁgilities the accident was c.uced by the negligent
- manner in which Chin opetai«d the forklift.
<j | The question to osk 1r, despite the verbzl warnings given to Chin is
his employer to be held vicariously lisble? In determining whether this wrong-
ful act wes done by Chin in th: course of hic employrnt 1 hold that all the
gurrounding circumstzneas must be taken inte account nnd not rercly the

narticular act thot lecds to the damrge.
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It ic admitted that both trolley and forklift work "hand in hand".

According to Mr. Marsh they nlrost served the same functicn. The evidence

revealed that at the material time there was a need to have a rack of tiles

depocited by the grinding rmachine. The coperator for the forklift was not

present in the grinding depurtment so Chin it would appear used a forklift

to transport the rack of tiles. Mr. Marsh, admitted when cross-examined that

it wzs in the company’s interest for the machine to be fed as fast as possible
with tiles. Mr. Wilkins submitted that the true test was not whether an
employee at the waterial time was acting in the interset of the employer
but rather whether or mnot the person was authorised or employed to do what
he wag doing. He argued thet a distinction must be drvawn between the manual
work of Chin with the trclley vis-a-vis the mechanized work involved in
operating the forklift.

"Clerk and Lindsell on Torts” 13th Edition at paragraph 220 states

az follows:

"it is not the law that the master 1s liable
whenever the wrongful act was done by the
servant in the balief that it would advence
his master's business, but on the other hand,
the line should be drawn fairly high in favour
of the innocent gufferer injured by the act of
romebody who vwas employed by the defendant
employer and who was seeking to furthér that
employer’s interest”,

I find and hold therefore that on the evideuncs presented, Victor Chin
was not acting outside the scupe of his employment at the material time. 1In the
circumstances therefore thic court finds the defendont vicariously liable. 1The
dofendant i3 therefore liable to pay damages.

1 deal firstly with special gamages. The pluintiff was unable to
work for a period of sixteen (16) weeks. He earned $300 weekly. After deductionrs
he taskes home approximately $220.U0, I make his loce of earnings for this perici
amounting to $3520.00. %z paid 530 for medical expenses. Taxl fares were not
proved. Special damages provad therefore total $3550,.00. I turn next to
Ceneral Damages. Evidence cf the injurles was providad 'y a medical report put
in by consent which showed thzt the plaintiff had multiple lacerations on his
left leg and an undisplaced fracture midghaft of the 12ft tibia and fibula.

Ve wes considered totally disabled from 26th September 1972 until 29th December

1583 and thereafter partially Adisabled until 20th February 1984. He was further
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conaidered to be fully hezled on 20th February 1984 with no residual disabilitv

The pleintiff gave evidence thet he experienced "heavy psins® for about four
{4) weeks and “1ight pain’ for about five (5) weeks. G:ueral Dameges should
tharefore be limited to pain and suffering,

Mr. Wilkina cited and relied upon en award mads in C.L. 1979/R073

Rocfe v The Attorney Gencrsl reported in Xhan's dipest of Recent Personsl

Injury Awardas Vol, 1 pag: 60 wharée the plaintiff suffernd somewhat similnr

injuriec. The court swarded $6000.00 in that case for General Damages in 1981,

¥r. Anderson sought to rely upon the authoritiss C.L. 1682/€130

Cobran v _Gooden and Another and C.L. 1982/A077 Auderson v Tilsie, There

ceoes were reported in Khen'c digest of Recent Persnnal Injury Awards Vol. 2
at paga8 86 and 101 reaspectively, Both ecases in ry vivw rendered very little

sagictance. He submitted however that the $6,000.00 zwarded in Poofe's case

“siiouid be multiplied by #% lecnt eight times hoving regatd to the rate of

infletien, The indications .re rhat he was looking 2t a figure of $48,000.00,

In the trecent cose of Suit C.L. 1988/G033 dnyle v Gray end Anothrr

reported in Xhan's Recent Porsonnl injury Awards Vel., 3 p.3€ the plairtiff
suffered the Ecllowing ipjurias:

1. 4 cem. lacerztlon over left eyo

2. 5 c.o. lacoretion on enterjor acpen: of right forearm

3. 9 c.m. superficial abrasion over righ*t foreurm

4, Minor fracturs of tip of right fibule

The plaintiff wes totally diszabled for gbour three (3) wonths and for
a further three months she hnd a 207 disability and wes 1:ft with no pignificant
final disability. On le- voy 1220 the eourt awerded $24,750.00 in respect of
Geraral Damages.

In my judgment n award of Thirty Five Thouarnd Dollars ($35,000.00)
{07 General Damages in all the clrcumstances of this case would be adequate.

Acconrdingly, thar~ willl be judgment for the pleintiff In the sum of
$35,000,C0 Genornl Domagen with interest therecon at 37 per annuﬁ (from the drte
of gararvice of writ until todey) o~nd $3550.00 Speclal Drrapus with interest
ther=on at 3% from 26th Seprembar 1933 until today. There will be costs to

the plaintiff to be tixed 1f not agreed.




