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IN THE SUPREME COURT OF JJJDICA'l'OF.E OJt .:tAt·m.H;,l~ 

IN COMMON LAW 

SUIT NO. C.L. P.212 OP 1987 

BETWEEN POGAS DISTIUBU'l'OPS LIMIT£D 

AND CLINTON GRAl~T 

AND WILLIAM BERNARD 

/\ 
,. 

"'• .J, 

P:UuNTIFF 

lST DF.FENDAN'J: 

2ND :~:n:;Fl~NDJ\J.~T 

M~o Norman Davis instructed by Mye~s, Fletchcx & Gocdon fer 
t.be ??laintiff. 

Mr. Garth McBean instructed by Dunn, Cox & Orrett f.or Defendants. 

CONSOLIDATED WITH 

SUIT NOD C.L. F.022 OF 1993 

BETWEEN OSWALD K. FRANCIS .PI.AlNTIFI' 

AND CLINTON GRANT lr-:iT fJJt~FENDAN~' 

AND WILLIAM BERNARD 2~D UF.FENDANT 

Mr. Norman Davis instructed by Myers 6 Fletcher & C(•r.,,;on :f.o:rc Plaint:i.f:r . 

Mr. Garth McBean instructed by uunn" Colt'. & Or:ce-:.:t for DPf.andauts. 

CONSOLIDATED WITH 

SUIT NO. C.L. M.038 OF 1993 

BE'n\"EEN FREDA CLAIRE MCKITTY :f'L!'.n;~i :l'~.J< 

AND POGAS DISTRIBUTOR LTD. lST DEFENDll...~T 

AND O.K. FR..1\NCIS 2ND DEFEND.l\ .. M'T. 

MID ROBINSON'S CAR RENTAJ~ LTD~ 3RD DEFENDI>.NT 

AND DENVE SMITH 4'1.'H DEFENDANT 

AND WILLIAM BERNARD 5Tli DEFENDANT 

AND CLINTON GEANT 6'!.'tI DEFENDANT 

Mr. John Graham & Mr. Hector Robinson i~struc~~n hy Brc-O~rick & 
Graham for Plaintiff. 

Mr. Norman Davis instructed by Myers, Fletche~ f: Gordon for l!!;'f.: ~ 
2nd Defendant. 

Mr. Patrick Bailey for 3rd & 4tb Defendants. 

Mr. Garth McBean instructed by Dunn Cox & Orrett for 5th & 6th 
Defendants. 

HEAiill: November 23, 24., 25" 26, & DeceIC-~10r. 

13, 15, 16, 1993? ~-~~uar.v 2aL_ 1 ~~:_: 
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CORAM~ L...~1GRIN, ~. 

'fhese actic11s were cc·nsoliilated:: The plaintiff Pogas 

Distributcrs Limited is the owner C'f a Pick~·Up which was heing 

driven by Oswald Francis with Freca McKitty as pass~nger.- . A mc,tor 

van 0wnea by Wllllam Bernard an..ti driven by Clinton Grant allege<'lly 

causeu the Pick-Up b~ entei.: intc• a ilkid auc1 coll.id~t.-: with d mctor 

trJck. owned by U.cbinsr.n • s (;,:lr J\.enta.l .L.ilnite(~ e.n<i d rh1'.3n hy Denve 

Smith. 

At the outset 0f the trial Learned Counsel fer the plaintiff 

McKitty announced a d.isccntinuance of the actJ.cn against the 3rn 

anf: 4th defencants. 

On the 7th ~,ubruary: 1987 at apprcximately 2:30 p.m. the 

plaintiff's Company La~a Pick-Up was being ~riven by ito agent 

O.Ku Francis alcng the mnin roa~. between Kin~stnn an(1 Walkers 

W".".A'u ir& the parish of ~t .• a"ln. Clinton Grant was drb,iDg in the 

oppcsite directicn and was in the. nroce.ss of overtakiug a motor 

truck. The plaintiff heins ccnfruntec with a situution in which 

he had nc time tc ave.id a cc. llisir::n, 1Jrake6 his vehicle anrl it 

ski:.:<1£::d (,n the wet r l ac: ante, the truck which was being ove:rtaken. 

There was a collisi0n ns a result of which the ~ldintiff's Pick-Up 

was written cff. The .-=Jriver Oswalrl. Francis anc his passenger 

l!,rei'!.a McKitty both suffcrt)C. inju1::ies. i"i.r. Francis was the f.1anagin9 

Lirectcr of Pogas an<. r.e:cause his injuries had left him .i.ncapacita­

tec'l f< ~r sometime the :husiness suf fercd losses. 

The defendants c1eni€f. the clni...ms and mere rarticularly 

the defe11dant Oswald Fr0ncis cr.unter-claimed fer the recovEJr.y 

e:f medical expenses vaid t<. Fre<i.a McKitty en the basis of an cral 

agreement. It appears that this ccunterclaini war; abc.ndvn~d since 

there was nc evidence. E.lnanating from i-ir. Francis tc support the 

claim. 

The evidence cf the plaintiff Oswald F~ancis b~th on Lehalf 

uf the ccmpany and himself was straightforward. On this unfortunat£ 

day he was driving his left hana c.rive Pick-Up with J:.>asse:nyer 

Freda Lavi1:'1-:;cn-McKitty n the -..alkers Wl.cc~ main 1;,ouc at a spee·· 
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Of about 25 to 30 mapah; ft was d~izzlin~ ~~ ~he timG Of accident 

and the road was weto Just as he completed a left hand corner 

he saw a blue van on his side of the road over~taking a cruck. 

The road was narrow and ~;oth vehh;les were coming t..0wn.r-~s him 

and all he could have done w::is t0 cpply his brakes~ hin c-:i.r 

swerved and skidrleC. on to the truck which was on th£ op[Y:)S i te 

and correct side 0f the =~x::.d. Hi~ pcss.:mger was i::1ji.t.:c(·o and 

the Pick-Up was a wri.te.,.cff. Ila rect>iv€.5 injui:ies an6 as a 

ccnsequence received med~cal attention. 

Corporal Roy Smith of the St. Ja'lles C.IaP ,, who ·wd£ ~ravelling 

in a servi.~e vehicle b...,,:r;.na !oic a Francis• s PickL Up at the waterial 

time in the main suppcrted Mr. Francis' account of thA accident. 

l e. toe said the collision tcok place in a slight bena. It was 

~·ust as the truck reachad a couvle 7cirdF comin~ int0 the hend 

•.he van &tarted overtaking.. After the accidents the van was 

•"CJoing through• and he ~ho.:.itec him tc sl.op.. ~uc:h relianr..:e is placed 

on Roy Smith' s evide.t:.ce a 

The defence as usual contended that "'1:r. Franc;;.s \\~as the 

sole cause of the accident c:r alternatively contributed to it. 

The particulars of negligence en the plaintiff Company's p~rt 

included driving at an excessive spee<l, causing or ~ermitting 

his vehicle to skid or violently swerve into the mote:.:· txuck 

which was proceeding from the opposite direction, faili:r.g to 

have any regard for the wet condition of the road 6 failing to 

stop, slo~ down swerve or in any way manoeuvre the said motor 

vehicle t:c avoid t.he said ccllision 7 or to give any w~rning of 

his a:t:-proach. 

Raymond Bernard, an emplcyee and passen~or in Um van owned 

uy William Bernard, was the sole witness for the rlefenccc He admitted 

that he did net cwn a drive~s licenc8 but he \..Ould dTlv·::a He said 

the collis:ton happeneC. on a stL:aight and it was when the ·va.n 

had reached one quarter of the length of the truck he saw the 

Pick-Up coming around a corner. He said the uriver cf his vehicle 
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Uf·pli·:;d his brakes and s.lowe:d d..:..•Yn tc.i ge"t. l:,~hS nd the truck .. 

Grant, the driver 01.'dke:d. up whilr..; th:! \..ruck wc.s proceeding .. 

The Pick-Up was then about 60 yards away. Th2 truck travelled 

for 40 yards and the van returned fully behinc~ the truck. 

I accept the evidence that the ccllision h .:1ppened in the 

vicinity of the corner a~.r1 not: on the st:raight e's the .ief.ence is 

trying ·~o make out. There is a reasonu!-.le tnf0.renc~ ,:_-:idt. tne motor 

van driven by deferidc:at G:.:dnt '!JaS t.~~. 00 t.o ove-:t:.0.kc tn.'.:! truck 

before it reached . the corner and heading for the to.d.nding 'hp hill 

stretch0 of road. 
I agree with the submissicn cf Mr. Davis that if it were 

safe fer the rooter var! to c vertake •~he truck. v1hy cliun ! t the van driver 

complete the mancuvre he was half-way through andwouid take less 

time than retreating. The c,nly ccnclusicn a1. 'i_:of::?ars to be is that 

he faceJ. a ~ead~on col lislor1. I'urt:hcl.r the f~lct that: nl-:! !.Jr.-aked 

up shews clearly that h~ ha<l face.J. a dilemma. That. to :ny :in.ind is 

the clue to the main cc..~1::,e of the (...ollis.ion. 

One wculc'.t expect that Messrs. 3ernard and G~:ant would have 

remained at the scene after the ccllisicn and s-ive f'·...:~ •• P cf the 

needeG assistance. That was not to be. They be.th a-r.te:npt:ed tc 

leave the scene and had t~ ce stepped by Corporal Smith. This 

conduct seems to me unusual and more ccnsistent with some measure 

of blame. The credibility c.f Bernard as a witness i~ certainly 

brought into focuso 

I make the tcllowing finding of fact in respect of the 

cefendant Clinton Grant; 

( l ) He was overtrlki:ag thE mctor truck in a marri.r: r which 

was manifestly dangerous in the circumstances giving 

the plaintiff's driver 110 choice but tc.. ins"linctively 

swerve t<.1 avcid a headnon collisicn an<'. causing him 

to collide with the motor trucko The c~ F.~nce witness• 

explanatic n of how he moved behind the truck before 

the collision is entirely unacceptable. 
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I find that the foljowing pc>rticnl..:.·i:.:; <'f :.1c1:rliqe11!.;e plea•1c.J 

by the plaintiff proved~ 

1. Fni lure ·to keep any or any proper lock-·out f o:r oncoming 

traffic befo~e overtaking. 

2. Failin~ to have any due regard for other users of the 

roadway at thE) material time. 

3. I find as a f"lct tildt the v ::in was D(Yt h\..:1-. '· nd the truck 

at time of collisiv~. 

There is common grcuna lJet\v·een the pn.rties that. the road 

was wet. Mrs. McKitty der-oned that Mr. Francis wa$ c:n .. vil'g at 

about 40 n1.p.h,, wh'i.l~ tA= .. E·rancis him:;elf adnd .. t:ted criving around 

25 m.p.h. In view of the wet condition of the roa<.111 and that he 

was driving down a hill 11 in my judgment Mr. Francis wu..::; driving 

in a manuer asking for a. skic. See London 'i'rdn~port.~utive v. 

Morgan & Ccmpan2 1953 L. 1572. Further ir, my view l~e wc:is ~ot 

keef ing a proper J Ook~out SC t..ha• ~ h.e C:()U~ d haVE: Sdf~ly fft.ec:red his 

vehicle or brought it to a stor without incident. lie i.s th~?:""efore 

partly to blame fer the collision. 

In my judgment the liability should be aprortir::md 80% ann 

20%. This means that P0~as Distributors Limited and Oswald Francis 

woulc be liable for 20% of the damages while Clintnn Grant and 

William Bernard would be liable for th£ remaining aoi uf the damage. 

On the First Claim the S1~ecial Damages is asses1:ed as under; -

ii.ssessor Q s fee 

LCJSS of Unit 

Loss of use fer 6 weel·.s @ 
$1500 per WeGk. 

Loss of Prc,fits after tax 

No award for General Dama~es 

The Ciefenc~ants mu~t. pa}· 80':. of thi..s sum. 

$85.00 

2c.ooo.oo 

9,000.00 

~0,000.00 

:)B'J.025.00 

Hegarding the second cl:_a~ !'.Ar. Frai.lcis complained of paln in his 

chest as well as minor cutsc He had a major sprain to his toot 
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fur wh~:.ch he had to u~c ci:utches .tur a :<;.t.ri1J.J2I. ~,t ·:;eeks. -~ot unti.1 

about four weeks dftei. tlte .iccider1t that he was able to move around. 

He was unable to drive er lift weights. Also had r;hysiothe1:apy for 

about 6 to 8 weeks. Be still has pain iI1 his ri~ht t ·')Ot ~tnich 

wears badly in shoes. In 1987 Dr. l1cNeil-Smith opined that Y.tr. Francis 

sustained a serious si;rain of his i11t.ertarsal ioints c. ~ f his foot 

but shculd have nc, permanent disability. I a~ .5ei:~ (t~~·.;:.g~:> as under:c· 

General damuacf> --------- ?alH s Goffe&:in.g 

Special D_~u9~~~ 

Loss of earning fer 5 weeks at 
approxllr.ately $6,000 per wt:ek 
deduct 1/3 f {..r 1n..:-r.me '=.ax 

Trans~crt~tion Expenses 

Medical ~xpenses 

The defendants must pay 80% of the sum .. 

$40,000.00 

20,000.00 

5,000.00 

4f000.00 

$69,000.00 

I now turn to assessinc; ~he drunn.<jes on the J.hi_}'d Cl~~'" •this claim 

is that of Freda McKitt.y a~ainst a3 l -~he {~efend< 1nts. There r.,as an 

attempt on the part cf the 1st and 2nd as weJ.1 es 5th ctl.c1 oth defen-

dants to reduce the claim ma.ce by the i:·laintif f McKi tty on the 

basis that she was contributorily negligent in that she failed to 

wear her seat. belt at the material time and har1 she dcne so her 

injuries would have been prevented or lesseneua This attempt failed 

when the medical evidence clearly stated that the wearing c: f seat 

belt may increase the. incidence 0f spinal injury even +:hc..uqr. it may 

reduce the incidence of brain injury. It i;Cj iu~re rrchaPl e tra .:1n 

not that Lhe risk of cervical injury may be i~creu.sed wi~h the 

wearing of seat belt. With the wearing of Eeat b€lt th~ rcny is 

rrevented from moving but nr-t so with the h€ad and nt~k. Freda 

McKitty, is an attractive and intelligent wo:rr;::no ShE:.• is nnw divorced 

and a masseuse cperating her own busi.nessw At \:hE: time of the 

accident she was 27 years elf]. unmarr:i.ed and was empl0y~o ~o Pogas 

Distributor~ Limited as an Administrati'\1'€ Assistant and Sal~s I\.epre-

sentative. It was her first week on this job dnd she was earning 

a salary of $24, 000 per annurii .. 
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:~n her evident. .. e, she sc:.id she .&..(.':::.:-. ~c·r·.sc;inns:-:1es~ at time 

of impact but rega:!..11cd it De.fer.::; she !c.ft the scene to the hospital. 

She experienced numbness in her neck, pains i,1 her v.:;...'per :1.imbs and 

difficulty in breathi.i.lgo She had a dizziness anrJ ~h0 was fitted 

with a collar and r,ast: on her left leg. She was i;iv·en steroids 

and :i:or the first month Wi!S i.JY.amobi:e. Her b0J was ar!.iculeited and 

a cathetd was inserted in her urethra~ .Sh(;: r.~....,(~.!.· he'• a ~~owel move~ 

me.ut: i.o.£ c:Oout two uer::k.3 o .i-lp:rt fr. ~J:°". ~·· s~10r. '· t..:irm :m·"' "l' :·.y hel." memory 

in general was Leing aff.:ct~cL She had to be fed a1.<'! it was net 

until three months after the accident she was al)lc tc n..o<rr..:,~ about 

unassisted. 'l'here was a n(;•Jcit.i~1·e re;:~tior•. to \:ht;: stE;:w::uids resulting 

in her getting a moon face, rash and hair growing in her face, 

abdomen dist.ended and cessativn of menstural ~:eri0G.s. 1).fter the 

collar uas removed she exvcriE:.ncc<-: r.n. c.lcctri'-.: r'] sensati.on in her 

spine. Her ri<jht sidE w::is parnl.iz.:..CI and sh~ lacked I11::i-v~:11tmt on 

l(~ft side iI1.m1edia.tely after the aGcic.ent to:;.- u. pcrl•:-c of 2 months. 

There "Nere problems with IUctc1r mv"emcnts on tho lef~ hand. She 

cannot play musical instruments or do any high impac-:: e ·1t_sl'.'cises 

e.g. aerobics or tenni~o She is a masseuse having received training 

in 1989. Her left hand becomes tirecl since the rnusclE:s atrcphy. 

She is unable to swim becnuse the left arm movements limits her 

and makes her tire easily. She is unable to take co!~l ~ho~ers 

and during cold weather she has neck pains anC: th~ left :la::1d comes 

up in a fist. Whenever she reads she e:.ic:v~rie1"1ces nee.~ pailli:; from 

holGing uown her heaci. Similarly, "A"h•~n ~he r·l~ys in1: ~c.,~ ~c:~mes like 

checkers, cards and chesso ~'hencver she ta!tes long \<•alkL !!C::'.' knees 

buckle under. Prior to the accident she enjoyed swimm1:.1g and bad­

mingtcn. She used to gc to the Gym but unable to do sc nc~ with 

one side of her being off bal~nce with the otller. She d.oes not g(j 

as cften and tenus to be mcr0 irritab.ie. She startc( working in 

Octot.er 19 8 7 . 

Let us now look at the medical f~videncc. Dr. IVO:::'.' Crandcn, 

Ccnsultant Nsnrc.;:surgeon and Lecturer in the Department of Surgery 
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at lin]VE::-1 .. Sity Hospital ot t.he \•;e,s:: in~ief.' f . .-i,: ·~t s~w e .... ,~ pl..3.i.nt.!. ·~t:: 

en 1st April, 19~3 tiut the m?dic;:l r.sr·o:.·t& 0f vr. l1undas in 1987 

were available to him. On examination, her cranial ner-Tes were 

normal. The significant findings were confiner. to her lir~ibs. 

Ther€ wns slight weakness (Grade lV power MRCJ cf t!':.E.: left leg. 

She also had wastiw; u t the left dE'. 11..o'ld and the left l~g with a 

2cm calf gL:th difierenceu tr.C2 left being ~,na) i .•. = • .:c th~:. the ric;ht. 

There WdS ~ensory los~~ ever ths ri-:;h+ :1 e9 to · r~in:.:~x1c~ a!".:". light 

touch but vibrati0n sense was unimproved and cnnrditrntion was normal. 

She had generalized hiper-reflexed with an invc.rte<i l€'ft supinator 

jcrk 6 a left exter.scr plant~r ano an equi?ocal ~ight plantar respcnse. 

There was c:i full range cif mction cf the cervical spine. The Doctor 

or.;in.€d that there was clinical evidence of a mild myelopathy with 

a. CS le·.rel rc..-ct lesion 1 all the rcs1·l~ of t"hc .i1~jury uuc~ ccnsequen~ 

tial damage tc the spina 1 er. .rd <J:ld nerve :Lrint. .A. m<:..( nt.-.: ic H~sonance 

Ima~e (MRl) scrin waR carric-1 rut iP. i<'lcrlc1a ··)r. lBt:h 1"ay, i.991. 

The study dcmcnstrate(~ mild fr raminnl nar.cc.wing < n the left at C 4/5 

and bilaterally at C 5/6. She has suffered a c...crvic:il Si;ine injury 

and has residual neurc.1:-·i;;ical oefici ts as a c , ·nscquenc:~~ , f damage 

tc the spinal cr..·rd. The f.:.ld findings are net incr.nnistent this 

cpinion with respect tc this patient whcse injury occurred 6 years 

a<;o. In his view she has ... 1 permanQnt rartial whc le f'E:"t"K'n disability 

cf 20% (AMA) • Further L"llprcvement in her net~:::- • ·l cgit.-el fl1n~t.icn is 

very unlikely. Finally 0 he cpine:d that. the '•:eakness c~1 l.eft side 

can affect jcb c;f mcsscuse. 

l'rofAsscr Sir John Gc:W.ding, Cvnsultant Orthq:o~dlc. !'.:pecialist 

at thl.l University Hvsl:Ji tal ~xv.m.ine<l )!'r~ca McKi tty on 1 ~th November, 

1993, and in his final rtipcrt hud this tc• say:;~-

"From !t"ir. Dund.asi; rer·crt, it js appar&nt that ~u.::;. ~.\cl<itty's 

clinical appearance and signs havP. reduced c \Jnsiderru-- -' ·"./ ::iurin<;J the 

past year. This su<..gests thn.t she has I''JW reached M.M.I. a11d can 

be ccnsidered as new havin<; a whole l-'erson impairm~nt cf aoout !i% tc 

which must be added a fact.-;r fer the possibility cf lat.c sequelae 
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c.:..;velorL'l~nt. due to the d€.fluite 5..:mia•J"-= tr. ~ .. .,;:·r ~ery.ical ~t;)iI~< .. l c .:;rd,. 

I wo\lld consider a t:ot~.l ot 10% m:.;ultl L-s a fair astimate of her 

whole person impairmentolJ 

In Octcber 1992 11 Dro G .. G. Dundas. Consultant O't"tho1.'aedic 

Surgeon had assessed her as suffering a 25% perruaz:.en·t partial 

disability relating tc the wh0le p..;rscn. Dr. Ci:~ndon ~c:\-e evidence 

and I was pdrtic:ularly impressed wit:n thc 1.1a.m~~.r: in ~. ;·.:..en he yave 

his evidence. He was tes ~ c.:d -,,,1c'l-=:r c~·,-, >Ea- ~;XW.Ttinc::.tj.0n ar..t~ :i.11 the end 

his opinic.n seemed even mere impressive. tt foll0ws that I accept 

his or:.inion that Freda 11..cKitty c,as a permanent r.~rtie:-:J ·whcle person 

disabil~ty of 20%. 

I now turn to a consideration o f the questicn of damages. 

Special damages awarded are based on the agreement between 

the parties and the evidence le<~ :in suppcJ.;:t c .L the i._c;1£1.3 claimed. 

The plaintiff claimz Loss c..t Earnini;rs .:is mas.3:.at'!::=.9 :tc:a: 20 weeks 

at US$140.50 per week and r.:c ntinub·.9. At the time: 0f tht> nccident 

she was an Administrative i~ssistant ea.cning $2000 vcr month. In 1989 

she started to work as n masseuse. 

In looking at the assessment of damages for th~ loss of future 

earnings, one way is tc· concentrate on earning cavacitx and value 

this as a capital asset destroyea ur diminished by the accident. 
-

The evidence cle~rly shows that the plaintiff js a very 

enterprising person and is continually loc..·kin~ for ways 3Jn1 means 

tc enhance her economic wE:?lfare. She first embarked on management 

courses, which followed with a liea~ ~:'l Salon and Skin ~a;,..t.; 11usiness 

in which sre employed 2 persons. 'I'.h&n in 1.989 she rece}v~d traininc; 

as a Masseuse. She now cpc.cates Skin Ca.re and Massn~t:! business in 

which she employes 2 ;.~crscns. Massage involves v..rms, ha1.(1s nnd 

fin~ur ~ressure. She depones that th~ disability to h~r ~~ft hand 

has affecte<i her in doin<; massag-es... Scrneone else muf.~ come.: in to 

assist hei: during the winter tourist season when she has an excessive 

number of clients. This is because she gets tirec easily due tCJ 

the atrurh}l of the muscles of the hand. Based on last year's experience: 

she require1"'l. assistance fer about s.ix to sevm1 sessi,_'. 11s per week. 
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The charge is US$55 iJ'-~-· ~ .. e:.:sion but wlr.::~!. ~-!"'..~:.:~ t:. .:-n assiste.nt., 

sh€' wou].'1 .be paid 45% of the fee~ Under cross-examinatj on Ly Mr. Davis 

she was asked whc-.ther s·11b~contract is a fur~ct) nn o:f. i.:·~cr.c;s demand 

and she replied ~\•ot 11ecessori ly" c Fiow~;·~r, :he wcn-c. ... ~1 to say 

that it has nothinS" to do w:i.th natural influx du::in:J H:.a<..: ~ericd. 

:!"t is sub:m .. i.tt~d by ~r ., ~t:ahru.1 thct st .. ·~ \>C;n:i.r• lrE~ ;.; .,~ssions 

;;x:- ·:1\?£.,_ at fJS$24.75 r,e.r. sc~sicr;. = ns~l48.SO. T.cs::-; to·"." n.nttl: season 

is equivalent to 20 weeks = US2970.00. N~t earning wculd Le US$2228 

Further given her age a multirlier of 5 woui.d Le 1e--·.~< ... nable and 

thercforP. o Loss of Future earni ngb ~f ijS~l485C o 00 sh<.•.Jl1J he awardeda 

Net earnings would be US~ll,138.00. Both Counsel for the defendants 

have submitted that there is no basis for the claim bcca'.J.==>e it has 

no connection with the cr.·llisicn since th&' p:!.:.i"ltiff bi:;ccme a masseuse 

1ong aft.:~r the collisi0n. There is there:tcr2 n::; causal ·~Ol'l.r.ccticn 

with the accident. 

I cannot accept tl.at suhmL=>bi~m. Tt.:i p r c: \lo th'~ fu.llacy of 

the argument, an ab sued result wo11lr. be shcw:P if a r1l ..i i_Lt· if f 1.1nemployed 

at the time of the accident received employment before the date of 

the trial. Such a persr:m, the argument goes if unable to continue work~· 

ing by reason of the injury would not be entitled t~ loss 0f earn­

ings. This coul<l not be so. 

In dealing with the e .. .ridence adduced in supp:rrt c·f ,.:arnings, 

the evidence came from oral testimony unsuppox·ted by p•F.m a scrap 

of documentary evidence. As was st.ated in ·;o..be ju<lgment ,:;f Uo".:.,e P. 

Hepburn Harris v .. Walker C.A. 40/90 uPlaintif:fs cugbt not to be 

encourased to threw figures at Trial Judges, m~ke no ~ffurt ~o 

substantiate them by even their books cf acc~unt and t '--; rely on 

logical argument to say that specific sums mu.:;t ~ave b-?.an 0nrned. 

Courts have experience in measuring +..he ur!llleas\i.:cable .. . . . . . . but 

when they have so acter:l, the-' :.c determination OU<Jht net tu cc unreason­

ably attacked."' 
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"!:n view of the above l lit~l<"e n .... a:wo.rd .I::;r 10c..o <'f earPi.n<:P 

or future earr.in~s .:t~ a rho.3s~usc. 

With respect to Handicap on the Labour Market and with 

r.afer.e:ace to Dr. Cran-'ion 1 s eviden~e that tha ;,,·E.' t: kn~:>.s on t:he left 

side can affect he~ job as a n,asaeuse nr.d takini:; bE:r own eYidence 

into consideration p~rtai:..i::..ng t-c n~r er..:cning!"' I m<:".ke an "lward of 

$'100 "OuO. CO fot: Lvss of BcJ.rnin·.; Capa ~.:it.y.. u- lC11st b~-. ~-: o.cn~ in min<l. 

ti.~::. a.!..thm.".gh the c-~id111J.c;? of the los.: of earnin<:J..; w~s uot challenged, 

the reliability of the evidence is a matter which I cazefully 

ccnsidered. 'l'he reason for sue~ a substanti:il awa:LCi under this 

head rel~tes to the tcreign exchan<.:,e c;:;rn.iugs 1n i.:hnt. field of 

acti~ity. I award Special Damages as under~_ 

Loss of earnings as Administrative Assist~nt 
$2000 per month for 6 months 

Loss of earnings as masse.rne for 20 Wf~eJ.-s f1t 
US$148.50 per week and continuing 

Medical Ji,!xp.anses (rv:.1•I X-l{~y} USij';f.UO. 00 
@ ~32.0C :~ 1 J.!;xchaugc l ~;_}tf.:.:; 

Hoopital Bills, Consultation fee3 

Physiotherapy, etc (Agreed) 

Travelling Expenses (Agreed) 

$12,000.00 

Nr, award 

19,200.0C 

30,200.00 

12,000.00 

$1l--;.ton-. oo 

On the issue of generc>.l damases there can be nc doubt that the 

plaintiff should be awarc~c substantial damageso A8 indicated 

supra I accept the or·inicn of Dr. C..:randon thet the plai:1t;.5 .£-f suffered 

a disability of 20% vf the whol~ v~rson. Bc~h couus~l fur the 

defendants have asked me to mnk~ ar. awe.rd of nc mer .. ~ 'l:i-1a11 ;..:J00,000.00 

and citec: !~anley Thomas_y'! J"c::maica PuLlic :Je_rvice &__~~ttn.L:!)C'-' General 

Volo 3, Personal Injury Awar·cs at p.195 in suppc-rt .. 

l•.l.r. Graham cited the fcllowin<J ca~es on t.chaJ I of ·..:he Plaintiff~ 

(1) l>iillicent Ramsay vso Clifford Ito.;;e c.c. H • .LC5/.J.0 ~Unrepcrted), 

in which the injurif!S were 'lCL as ~t-rious with a tJ% c.:.s .... bility of 

the whole person. W. James J. in 1991 awnrned $400,000.00. 

(2) Thomps0n y. Mccalla & Jamaica ~ibus Servi•!e Vol.3 -

Khans PerEonal Injury hwarns P.152. Here the plaintiff was in hospital 
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.tor 6 .ifluuths but. tlie J.isahllity wa~ 15% :1 h i2"l::-·.: tL~ l.njuries were 

less severe. The award was in 1986 a.nd wheu updated to the money 

of today the sum would be $1.2m foJ".' Pain & Jufferin;; an<.l Loss of 

Amenities. In that case Dr. Goldins- .:lesr:ri!.>ed the .i.l.~a:r.t plaintiff 

as a 11 partial paralizedu yet th~re wab muc!-1 aimilarity to i:he injuries 

in the instant case~ 

Taking eve?:'ything int0 c.:onside:=a':.ion m~~ award urtu•-·'t' General 

Damages is as follows::·~ 

Pain & Suffering n.n<l Loss of Amenities 

L0ss of Earning Capacity 

Su.'llJliary 

1. Suit No. C.L. P.212 of 1987 

Gen~ral Damages 

Special Damages 

T1ssessors fee 

Loss cf Unit 

Loss of Use for 6 weeks 
@ $1500 per week 

Loss of Profits after tax 

$1 million 

tr400,000.00 

No award 

85.00 

20,000.00 

9,000.00 

60,000.00 

$89,085.00 

Plaintiff is 20% to blam€:, Lefendants to pay 80% of Cla'llages. 

Judgment for the plaintiff en the claim in th.f-~ sum of ;p7 J, 268 with 

inter~st at 3% fr0m the r~levant date. 

Costs to be agreed t.Jr taxed. 

2. Suit No. C.L. F.022 ot 1993 

General Damages 

Pain & Suf fcring -

Special Damages 

Loss of Net Earnings for 5 f.,eeks 
@ approximately ,C cJOOO per week. 

~ranspcrtaticn Expenses 

I~tedical Expenses 

Total 

,P40,000.00 

:J0,000.00 

5,000.00 

4,0C0.00 

$69.,(;UO.OO 
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Fle.intiif is :w~ ~':· :'...1lan.~r Defr ... :i•:!r.~i:"s tcJ }_my S\J~ \•f dama~£s. 

Judg'lllen·c for the plaintiff on the claim in the sum of $55, 200. 00 

with interest at :!:lo frr:m the relevant date.:. .. 

Cost:s to be agreed or tax.;:L: awarded ";o the r:laintl i ·f o 

3 .. Suit No. C.L. M.03e uf 199J 

Ge11ernl nsw.c..cn:: :.~ -·- ~·---

Pain & Suffering & J.:.css of llme11itit::s 

Loss of Earning Copacity 

~r~cia :t.. Dam29c;:~ 

Less of Earnings as Administrative 
Assistant at ~2000 per month for 6 
months 

Medical Exp~nsl?s (uS~600 ~ ~32 tc:c l 

Hospital Bills (Agreed 1 

·.rravelling Expenses ~Ac,,rct;c':.) 

$J million 

400,000.0C 

$1.400,000.00 

12,000.00 

19,200.CJ 

30,200.00 

12,000.CO 

-$73,400.GC 

--------·---
Judgment for the plaintiff en the claim in the sum oi ~1,~G0,000.00 

as General Damages with inter~st at 3% from dnte cf service of writ 

to du.te of judgment. ~iK:cial Damages assessed at ~~73, ~ot with 

interest at 3% frcm 7/2/87 tc- dat(;: cf judgment.o Counterclaim dismissed. 

l!"irst and Second defendants to pay 20% ana 5th ancl Gth def< ndants 

to pay 80% of the damc.<jes. Costs awarded to the plai&·.tit£ t".o be 

agreed or taxed. Defendants to pay cos·ts in lJroportinr! 'lo their 

liability. 
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