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D, Jenarschmict, $.C. for appelliant
f
sarlene ¥craslane for respondent

=
. April 17 - 19 and May 31, 15%%

On April 19 last, vwe dismissea this appeal, afilrmed
the judgment of the Court below, awarded costs to ths respond-
ent fixec at vy and promised to put our reasons for Jjudgment
in writing. ©This we novw do.

Tnis appeal disputes the judguments entered by the

learned Resiaent iagistyate for the parish of St. ann in three

plaznts which were, by consent, ccnsclicated and tried together -
eny

Plaint Wo, ou3/L7 - Fottinger v. Hawtocrne
Jucgment for derendant with costs to
e agreed or taxed.

Plaznt Ho., 3

[

- f
Judgment Iox
costs to be agreed

ang tenpant reletionship has woeen blown up inte law suics



cccupying several hearing dates. Hr., rottinger owned five an

one nalf square chains of land at walkerswood on which stanas

hecame MY, Potvinger's tenant occupyiag the house at a rental
cf 530.0Y per month. Yomeuvime i L12¢3, poth parxtres entered

iand. Mr. Hawthorne contends tihe house i3 iucludes in that
parcel of iand buf ¥r. Pottingexr says it is a different plot of
land which he says he pointed ocut to My, Hawrhorne,
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1,000 was paic on 2Znd July, 13983

(Exhibit 4} issved by By, Pottinger refle BLs
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“nis fact cleazly conitradicis kyr. Pottinger's evicdence that the

agreea Price was $3,500. bBu

r

of this price meorz ancn. While

there dces not appear to have been any clear agreement as to

7

he rerms of payment, bMy. Pottinger expressed displezsure that
the full price was not forchcoming, contending that he had give
the cefendant preference over another prospective purchaser,

A further payment of $¢U0 was made on 3rd march, 19

-

2}, signed by

_one "I, Yinnock®, reflects the balance (uUeintly:s “balance

21000.900 total $1000.£00%. Lnrerpreted, this seems wo suggest
total receiphis as §1,%00 and a balance <f $1,%00. Ubhvicusly a
difference of 51,Uuu had crept into che calculiaticons.

aceoraing to kr. Hawthorne, fouw months after he nad
paid the $E00, My, Pottinger tcld niw ne had to increase the
price by 51,000, At firsc he demurred but later agreed Lo pay

the cxXtra 51

{ pocaucge oo wanted the pizgcs. Of tng house,
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gince September 5, 1%08, the defendant, Ronald Hawchorne
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and speat

menay patohind up the houss,

though there was this adgreemant Lo pay

Mr. Grover
Walkerswood
St. Ann.
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“for the purpcse uf BEvVLnT the par

of land purchased, survey

arrangements can be made and
taken, for them briung +

parcel of lanc peration
of The Registyration of Titles kct.
fours faithiully,

B,
o, Mr. Ronalic Hawthoine.®

in purseinyg nis claim Lo Thie iazng HMr. dawthorne

engaged & sSUrveyer To survey the

Dut

the subject-matier of the sale, k.

-

L Nger ana I agresd on bound-
boundaries Ifrom Mi, Mazlachl
e bcﬁzun side right whers
From house from r. Walters'
yards away points indicale
2 cut Lo road. Mr. icers
of lang ig for Mr. Pottinger.
8 OWi: Wire round. & gides
fence bottom Side nct Tenced -
Ser el grape-
stumps
telld
and since
nreference.”
Mr. Pottinger’s descripiion of the land un for sale was as

tine
to Hr. Hyde on
bottom. Ho
T agread To
ioagresd to
in ¢ross-examination, he saxd, "vhe defendant Xnows the foux
cerners® .,

28 a folicw-up te his previous letter, Hr. Ernie smith

by letter dated z7in Movember, 1984, Forwarded ©o Mr. Potiingex

l,.,-.;

hie chegue for £200 holaing ipn resgrve a walance of 340U -
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The claim for mesne profit goes out with f£inding
number one because if is foundad upon a tenant holding over.
accoraingly, 1f the necessary relaticmship has not been esta-
"biighed there can be no basis for such & cisim.
cne pecyliar fact about this case, which relates to

n of the identity of the land, the subjeci-matter
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of the sale, is thay the responfent having paid the yreatex

urghase price LOL tbe piecse pf land.shich, if
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the appellant were tu be helicuad De Xnew it was purddizsing,
dié not attsmpt o asgerd any ;--Ls?‘-liu L& that piece of Iand,
instead, he set about Gpandlpng neney Lo rehapilitaie the sppel-
lant's properzy and Lhen inm whati musl bsve been a bavelagned
land~grabbing act he brought in & syrveyor in broad daylight,
knowing full well that the appellant ¥as close by and could
not be expegied Lo agguiesce in such gn &6 ol éishOhesty,

1t is aleo RXus that neither of the tuwe recaipes,
which the appellant issued to the regpondent. descrilbed the
iland iy issue. Sbey merely skase Yfor pavmeant on landgv,
Mr. gcgarschmiét raised that quesciol it na cesiotly wald
not expect his glzant te profsix

Subilssions wELE nade £y Mr. Loharsclinadt whigh,
relying cn citaitions from vegex’s Prancinles of Pleading ang
practice, would have procesdings in ithe Les:genw hagistrate's
Court ceonform Lo the reyuiremsint governing pieadings 1m the
Bigh Court. But such submissiona, AL they do not betray dgno-

rance of, at lsast: overiock the fact what the Regident Magis-

trate's Court has its own regimea. The lecisiature obviously

legal representation bul o wheom justice is no iess precious
and must be secured. in other worgs, hey are nov o be

driven from the ergment seat bacause of poveriv. rrovisicon



nand of

of amendmer

w4 e

=CL Lo ensure that substantive Justice L& meted

5
W

B L
20 b=

m
s
L
v

e
=
o

i

[t
0o OM
tn
o
¢

o

The ilagist
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Cesding, civil

Lourt. whether ey

Wwriting Lo amsnd b

wnethel tie cefect

of the pariv apgly

ooty and all su

made, with or withouc

UPCHn guch terms s to Ae3

may sedwn fit; and 21l such amend-
WeENts as mav b necessary rer the
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final epalysiz did gubstantial Gustice between the pariies,

kence my dacislon to dismise the appesal,

GUHDON, J.a. (AG.):

The evidence discleses that the respondont was

intereated in no onner wioc LUt on which the house he
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“he appellant 4id nolt seew Lo coliect or revover rent until
when the respondent intimated an Intention, thrcagh his

attornev-at~law, tc enforce his ceontract.
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At the trial, the respondent's cefence as sitated
by his counsel, was a denial that he owed any rental, oxr
mesne profics. The defence to the rival plaiant by the

respongenc was a denial of the trespass held o be an im~

permissible defence in Wallace & Othexrs v. Whyte {1661

Was a tenant of the appellant at a monthly tenancy of thirty

Tenancy. LAocording Lo the res

Pl

the gppeliant asked that the price bLe increased to £3,5406.00.

Ln

te survey the land he bought buu
aisc Zmproved the house he

3 = - ER oy SO Y . S s T o W W L o 2 PPN R N _——
nad ranitsd, edpenains some 5Z.000.00 on it. &3 1o the rent;

which in

found a5

2. FPlaintiff faileu to show that
agreement for sale of land was
for land otherx than {hat occupied

py defendant wiih housc thereon.
Receipts tenderad as zsuhibits
failed o clarifv what parcel of
land had been the subkiect of the
AL ESHENT .
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Ceourt decided on & balance of
probabilities that the tenancy
agreement ceased when the land
with hcuse thereon became “he
subject of an reenent for
sale. This ion was based
on the folliowin

]

e
o
SRR

A A
[Ce RN EATe]
e {3 by

-
Y i
-

(1)

[V
-}
1,.
¢t
b
{
n
[ 3]

PRI Ly
Ph B Q
U
-
20
i
(S T ]
bR (G
[ 9T ol
RO
bt L
ri
o
D

r
Q
~
.

ERRMS!

"

O
Vg
ook
£
{
1

-t
i
'

B~ 0 Fh T e

m

-
ft
L
I
TR
T
v
!
bl
A4
]
[

endant sought to have
surveyed after he

id most of the

& price.
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RO attempt was made by
Plaintiff to placs
defendant in possession
of any other land other
than that cccupied by
defendant.
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meonies were never
to defendant
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misdirecced bDerself as to the rezl issuss and as vo the burden of

prool regarding the sale agreement., He complained that her

t;

findings were not warranted on the facts and that in cgetermining

credibility, she had not considered the issue of liabiliity on the

There was no guestion byt that on the evidence adduced,
a relationship of landlord and tenant &ié exist between the

parties, and alsoc that there was an agreement for sale. L live



issue then was whether the tenancy agrzement and the agreement
for sale related to the same land in respect of which the
respondent was & itenant. %hen therefore the learned Resident
Magistrate found in (1) of her reascns that the plaintiff digd
not prove chat a landlord/tenant relationship existed, she

was holding that the appellants claims in hoth plaints failed

because the tenancy agreement had come to an end and a relation-
siiip of vender and purchaser and replaced it. The onus on the

sppeliant was to show the exisvence of a2 tenancy agreement aw
and during the material pericds if he were to succeed on his
claims. Evidence was given by both psriies as regards this
issue. The Resident Magistrate on that issue, plainly decided
against the appellant. She stated her reaseons in lancuage
which Mr. Scharschmidt maintains, demcnsiratesthat her decision

was based on placing the burden of proof on the wrong party.

in deciding between the rival versions, where or on

=
1

whom the burden of proof lay. was not a factor. ascertaining
on whom the burden of proof lies in any given case is important
when considering really., who will lose @n issue unless he
satisfied the tribunal of fact to the appropriate degree of
convicticn. The burden in that sense,; was clearly on the
appellant Lo show that the respcendent was a tenant on the land
e, nov that covered by the sale agrasement. That onus, ihe
¢sident Magistrate, held, had not been discharged.

The plaints having been consoclidated, created a
situation of shifting burdens, mcaning, the evidential burden.
When the respondent acdduced evidence raising as a live issue,
the determination of ¢he subject matter of the tenancy, an
evidential burden shifted to the appeliant to show that the

subject matter of the tenancy and the subject matter of the
4

agreement were not one and the same. That is no different
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from saying ke had fo show that there was a tenancy agreement in

relation to the land in guestion during the relevant time fram

o

There was scme argument by Mr. Scharschmidt that the respondent’s
cefence amounted to a confessicn and aveidance which shifted the
onus to the raespondent to show that the sale agreement applied

to the sgrare of land which the appellant said he had scl

the respondent. I cannot agree. It was as the respondent's
attorney stated at trial; the defence was nothing more than &
traverse cf the claim. There never was any admission that the
respondent during the material time was a itenant of the appellant.
By his evidence, which the Resident Magisirate accepted.; he

h

i

e

B
showed relationship was that of vendor and purchaser., The
Resicent Magistrate's findings at {Z) mean no more than thiss
the appellant did not shew that the respondasnt was a tenant of the
land on which the housze stood. The effect of that failure was a
finding that the pi of land on which the house stocd, was the
subject. matter of the cale.

Mx. Scharschmidt’s submission as to credibility amcunted

to this, that the respondent whether through his attorney or
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Although this ¢vidence concerned
it rendered the respendeni an unrelial:ie witness on the main
issue.

In my view, the Resident Magisirate in determining

whom she would believe, considered the prebabilities eon the

out the circumstantial

'

vidence adduced before he She se
factors which led to her determination that the tenancy ceased
when the land and houss became the subject of the agreement fox

sale., These have already been set out, hut I repeat the four

factors on which she relied.
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{11} Defendant ceased paying rent
after agreement was initiated
between himself and the
plaintiff,

(12i) Defendant sought te have land
surveyed after he had paid
most of the purchase price.

{iv) Ho attempt was made by Plaintiff

Lo place defendanit in possession

of any other land cther chan

that occupied by defendant.

{(v) Purchase monies were never re-
turned to defendant himself.
Only evidence of money returned
wasg a 55C0.0¢ chegue, which was
returned to defendant’s aAttorney
afier a demand was made for
plaint:iff to complete agreement.”

Learned counsel while arcuing that findings {iv) and
{v) were not warranted con the evidence, &id not im any way
challenge the other two findings which olainly, supported her
determination. 4s to finding (iv), the argument was that there
was no evidence to warrant that finding. It was said that
there was no obligation based on principle of conveyancing for
the appellant to place the respondent in possession of the land

sold.

wt

as she was bound to do, Leox account of the persons she sa

before her., The parties were laymen involved in a sale of land

o

agreement wiich had not been reduced into writing nor had ithey
the benefit of legal advice. It should be pointed out that
there was never any demand for rent over the entire period of
nearly three yearss during which the rent was claimed to be due.
Indeed it was true to say that the examination-in-chief of the

appellant wes directed at showing that there was a sale

rh

agreement relating to some other piece and very little. i

anything was really said about rental owing. The learned
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Resident Magistrate, 1t should be remembered; was calling
attention to the circumstantial factors wﬁich led her to
cenclude that the tenancy agreement ceased when the sale
agreement replaced it. She was not therefors concerned with
any guestion of which party was ocbliged to prove the terms of
the sale agreement. It is true she used the word “placed” in
paragraph {iv). ©But in the context of her reasons, she could

only be dealing with a discussion regar

ing posSsessicn.
Possession of the land bought, was a very relevant factor. I
the respondent was not in possession,; then some discussion must
have taken place in that regard. It was indeed the fact that
the appellant never mentioned any discussicn on the matter and
in the context of the case, musi have provcked some such
discussion. The absence of a discussion she thought, was
significant. In my view it was a relevant consideration and
the absence of any discussion, significant.

With respect to paragraph (vi, it was & fact that the
purchase moneys were never returned to the respondent. She
was in errocr as to the return of the $300.0C chegue to the

Respondent: it was retained b

ke
-t
’
[0
]

'

3
&

ellant's attorney.

However that may be; that error cannot in my view, assist,

because it remains the fact, that the appellant's attorney sgill
has his hands on the entirety of the respondent's payment
towards the purchase price. The significance of this fact

was that -t undermined the appellants claim that the sale
agreement was no longer in force.

I am satisfied that the Resident Magistrate having seen
and heard the parties considered the real dispute between the
parties and in an eminently commonsense way, came to the
correct conclusion. The matters with which she dealt in her
Yeasons, were those ralsed by the attorneys before her: she
wag neither on a frolic nor concerned with niceties of
conveyancing practice. It was for these reasons I agreed that

the appeal shoula be dismissed with costs fixed at $500.00.



