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ROWE P.:

Prati and lloigan were sonisnend (o dsath on January 15, 1879
in the St., Catrherine Circuit Court, u?on “heiy convicticn for murder.
Their applicailions for leave to appsal against cénvictions wers éis;
niss+=d Ly the Court of iLppeal on Dﬁé?mbqr 5, 18806. Their furchex
zppwal against convictions by way of ar appliceticn for specisl leave
to appeal o the Judicial Commitien cof the Privy Council wvas dig-
missed on July 17, 1886, Lkt vhat hearing, Lord Pempleman expressed
vhe board's disquisi abt che unexplained dolay by thie Ceourt whorsby
The written reasens for ~ho dismissal of the appeal, promised on
December 5, 1%30 wooc not delivercd until Sepuembay 24, 1984, There
was absclutely no merit in the substantive eppeal, but ihe epormity

cf the unexplained dolay,. prompted Lord Tompleman to comment thuss



On 5+45 December, 155y t¢he Court of
Appnal dismuissed the petitioner's

appeal againsi conviction and the .
sentance of deaih for murder and

promized 1o put their reasons for

£ deing in wrlicing. Those reascns

wera not delivered until thrse years

and nine months later namely on

23t September, 1964. During the

whicle of that period the appellant

had sentence of death hanging over

him aad, of course, nc action could

be taken eon his behalf, or on behalf

cf the auLhoritiengending the possi-
bilities of an appeal to this Zeoard

which could only be considersd when

those reasons had been delivered,®

| Enphasis added ]

[

it will be necessary Lo commeni. upon the enphasized
sentence latar in this judgment especially as it assumed great
impcriance in the further progress of the appellants? attempts
t0 cause the sentence of death to bé 521 aside in relationship
to them,

Earl Pratt, applied to rhe inter-American Commissicn on
Human FKights on June 12, 1981 for redress on the ground that he
was arrested, accused of a crime of murder of which ha hazd ne knowledge,
tried, convicted and sentencad to desth, by an unfair trial procass.
Ey Resolution Ho. 1/65 of July 1., 1985, chr Commnission resolvad to
declarc that therc existed no evidence of the alleged violations of
the American Cenvention on Human Rights as clained by Pract but went
on te recommend “ihat the Government of Jzmaica suspend the execution
of those perscng sentencad to dearh, commut.s the sentence of
Earl Pravt and Teyuest, ir accordance with its Regulations and the
spirvit of Article 4(3) of th~ American Convention on Human Rights
as waell as for humanitarian I'easons, that the Government take
definite steps to abolish tie death Penalty ss has been dona in

varigus countrics, ®
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The matior dad nov rest chere as on July 5, 18
Lthe Executive Secretary of the intor-hAmerican Commissinn on Human

ights wrote to the Minister of Forsiop Affairs of Jamaica, con-
b

F-J

firming a iclegram of July 7, in these ierms:

ooy

L have the heonor te refor to

Youx £y0wllwncg"" nfrc dated
tiarch 12, .L9u7, your refovoencs
31/266G/146, concerning Barl Pratt
and Ivan licrgan on death's row in
Jamaica.

Plecase be advised that che Inter-—
American Commissiouw on Human
Rights, at its 70ih poricd of
scsslons, held in Washingion, D.C.,
cided on June 30, 13587 that
HMessrs. Prati and Morgan suffered
a denial of justice aurlng the
reriod ¢9UU 1984 viglative of
article 5(2) of the amsrican Cen-
vantion on Human Rights. The
Cunmiqqion found thai the fact that
ithe Jamaicen Court of hppsmal issucd
its decision on Doceomber 5, 1980 Dbut
did not issuc tho rzasons for that
decision until four yeais later,
September 24, 1984, wes taniamound
te cruel, inhuman and degrading
troatment becauss duiing pthat four
y2ar delay ithe petizionors could not
appeal te tho Privy Coupcii and had
re suffer four years on dezin’s row
awaiting cxocuticn.

e

merican Comm:ssion on
pursuant tu its cable
& ihat the

mtn and Horgan
n reascns.”

The Inbtor-a
Human Rights
of July 7, 1
wxocuticn of
he conuasiad for iauman

\"-' T
fu

i draw attention te one of the rcasons advanc-d
by the Inter-amcyican Commission for theiy éacision, viz. that
during the poriod of naarly four years delay the appsa:1lants could
‘not hzve appwalad to the Judicial Committse of the Privy Council,
and te the furthoer fack that the above lotter specifically refarrad
to both appellants. It is unclear how and when Morgan's case was
pres:irted Lo the Commission, but in para. 7 of hisg affi&avit of

Marca 1, 1951 Moirgan admitted heving wmade such an appeal.



2rior to this sccond decision of the Inter-American Commission
on hEum.n Rights, the sppellants, Prati en Z§th January 198¢ and
Morgan or 1lZ2th March 1587, made representations to the Human Rights
Commit-ce of the United Hations which, z2ftcer considering replies
and representations from the Government of Jamaica, cxpressed its
views under Article 5, paragrpak 4, of the Optional Protocel. These
views included ths following:

{a) There was delay in the appeal process
and that the right to review of con-
victions and sentonces must b made
available without undus delay.

(b in tne absence of a written judgment
c¢f tho Ceourt of Appeal, the appellants
were net able to proceod to appsa
befors the Privy Council sthus entailing
2 viclation of Article 14 paragraph 3(c)
and Articlc 14 paragraph 5.

(c) in capital punishment ceses, Jamaica had
an imperative duty ic cobsarve rigorously
all the guaraniecs for a fair trial seot
out in Article 14 of thz Covonant.

(3) That the appellants werc aontitled to a
remedy for the violaticas of the Covenant
in Article 14 paragrephs 3(c) and 7 and
that their sentsances should be commuted.

Death warrants wers signed by tho Governor-Gonexal con three
occasicns in rospoect of =zach of the 2ppsllanis - first on Faebruary i3,
19€7, sccond on March 8, 1538 and third on March 7, 1891, Execution
of the first and sacond warvants was stayed on the representations
by and cn behalf of the appsllanis. Consequent upoen the issus of
the third warrani, the appellants filed separate Motions for Consti-
tutional Redress undsy S8ection 25 of the Constivution of Jamaica.
Thess HMotions ware consolidated and after a hearing in kpril 1991,

the Motions were dismissed giving rise to these appeals.

Three broad issuess were arquaed bafors us:

(1) Were the appellants denied a fair
hearing within a reasonable tinme
as required by Section 28(1) of
the Constitution?




{2) tould the infliction of the Doath
Penalty on thom sema Lwelve years
aftor is. was proncuncocd constituta,
in the circumstances of thelr cass,
ishumanr and degrading freatment con-
trary te Scecrion 17{(1) of the Con-
stituiicnt

(2 virng the docisien of the Governor-
Goncral in Frivy Ccuncil net to
cemmuts thi Death Ponaliy in their
cass, unraascnable, arbitrary and in
brrach of natural justics and the
Constitution?

ISSUE 1

WERE THE APPELLANTS DENIED A FAIR HEARING WITHIR & REASONABLE

TIME AS REQUIRED BY THE CONSTITUTION?

‘_..

Sectaon 24(1) of the Constitution prevides that whenever &
pexrson 1s charged with a criminal offciewn he shall be afforded o £airx
heailing within a reasonable time. It has always becn considered
cpprossive for an accused person te have 2 criminal charge hanging
over his hiecad for o inordinate pariced of time before being brought

to trial. Between trial 2nd the hending down by the Court of its

decision there may be a further peried of in

[y

vrdinatse delay. The

majerity of tiha Suprems Court of Higeria in Ifezue v. Mbadugha o1 al

11985] L.R.C. {Const.) 1141, identified that botwoen 1979 and 1994
sceme judges in thiot country had bacone noteorious for very leng
adjournments of judgmonis lwading to a daprivation from thom eof rhe
advantage of forming fais impressions of wiinesses and ovaluaticn cof
evidence.  With that facrual backgreund the Court went on toc hold thal
when the hmanded Constitution of 1979 riplaccd the phrase "a faix
hearing within a reasonable time by @ Court® with the provision that
"Evary Court ... shall deliver its doecision net later than 3 months
and shall furnish all parties ... with duly authsnticated copigs of
the decision on tus datce of delivery” the latier provision was man—
datory.

On th: facts the judgment in Ifezuc's case was deliversd nor:s
than 3 months after the completion of bhe h;aring-and conseduently

B

itz appeal was allewsd and the case romitind to the Court o

th

1.

§i

ADpe



The roepoert of the Suprems Couri's docision docs not indicateo whaet
instruciions ithat Couri gave to the Jourti of Appeal. Uhat is now
cloay, howsver, is that the discretion of a Court in Wigoria to
poztpona the handing dewn of 2 judgmeont whethor at first ingcasnce
or on agppealis rostrictad to Three monin

judgment bf Powll J.

Tha of tha Suprome Court of the Unitod
States of Americe in barker v. ¥Winge 4u7 U.S. 514 {i%72] was approved
anc¢ appliad by *io Judicial Commitvoc of the Privy Council in Bell v.
D.P.P. (1935 32 W.I.R. 2317 and was followad Ly tha Judgaes in Lhae
Coure bulew. Powell J. idaniifisd four fectors which a Cours augh
Lo ass=85 1in decarmining whother a particular dafendant had bogn
deprived of his rvighte to a fair +rial wivhin a rcasonable rims, viz.:

{1) Length ol daelay.
¢ 2) The yeasons givan by “he prose-
uticn to justify uiho oalay.
{3) Trhe responsibility of Lhe accused
fer asserting his rights.
(4} rzjudice Lo rhe accuund.

in 3ell (supra) the Privy Ceuncil accepied thz posilion thai:

ihe tundamental rights guarantcced to individuals under Chaphiar 131

of

in tho preservation of law and order

"Their Lerdchips accapt the submissaion of

Lz ruspondants thail, in giving sffcet
Lo the righits grantad by sccrions 23 and

the

z0 nf Constitution <f Jamaica,
Courts of Jamaica must balance tho

mental rigiy of the individuzl to a fair

el

LA

tErial within a reasconsble time agains®
the public interest in the inmont of

:?I.tt‘—
e prevailing
on and the
il gulituval
Janaice.'

justice in the context i
systom of legal administir
pr ovallxng €conomic,
conditicns to be

atl

socral
found in

Lord Trmpleman

the Censtirutior must be balanced against -he socictal intersst

said:

funda-
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A similar balancing attitude has boon adepied by the Suprome

el

Cour® of Canada ip thelr intsrpirstation of Section 1L {b) of the
Chartar of Righiz and Freedoms which provides for the trial of

accuszd persons within a ressonable Time. The secictal interesu

by Ceory 3. in R. v.” hskov 11998 74 D.L.R. (4th) 355

"1 agree with the position taken by
Lemexr J. that s. 11(b) ﬁ"pllcﬁtly
focus:s upon the individunl inrorest
ok llb v?y and soceurivy of Thﬂ perscho.
Likye other gpecific guaraontups providad
by &. 1;, this paragraph is primarily
concerned with an aspoct of fundamental
justice guaranteed by =. 7 of the
Cuuaé . There cevlu be ne greater
£ vvfraLlan imaginable for innocent
v"rse & chazgod with an of fonce ithen
e bo doniod the opportuniry of demon-
sn'ftvng Ly 1nnccenes Doy an uncon-
scionable time as 2 result of unrcason-
alle delays in theix trizl. Tha *ino
awaiting triz]l mu D2 X'hlSltt agony
for accusod persorn iy Lnmediate
family. It is ¢ anial broccept of
cur criminal law at avery individual
is presumed te be innoacont uniil proven
guilty. It fcllows that on the same
fundamental level of importance, all
wccused porscns, wach cono of whom is
prosumed to ke innoceni, should be givan
the opportunity to dufond themsslves
against the chavgos thay faco and te have
thair nam: clrared and Yepuiation ra-
ngtablizhad at the carliest possibls timse,

although vhe primary aim of s. 11{(b) ig “he
yrorgction ci the individual's Jlghts anc
nf previsicn of fundamontal justice for
-h( accused, nonz the lags Lhere is, in
ny viow, at least by interence, a communiiy
or sccietal interest implicit in s, 11{b).
That community interss: hoe a dual dimen-
sien. First, therz is a collective interest
in ensuring :beti those whe LkaanrLss the
lav are Lrought e trial and dealt witl
according %o the law, uxCCthy; those
individuals on trial must bo treated fairly
and justly. SpeedyY itrials strengthen hoth
those aspects of the community interest. A
trigl held with*n & reascnable {ime must
baasfi *h*u= individual accused 2s tha pro-
judmcr which resulss from criminal Procsad-
ings is bound to ba nininized. IFf the accusid
1s in custady,; ths custodial time awalting
trial will be kopt to a minimwa. i1f tho
accused is at liborty on bail and subject
o conditiong, *hon Lhe curs .atlmoants on the

e

I

in

the speedy resoluiion of a criminal charge was nloguently expoundad
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“liberty  of tho accused will b Repr

Lo a minimum. From the point of viaw
cf thy community interest, in theso
casas wire the accus«d is dorainod
e custedy awaining trial, society
will benufit by the quick rescluticn
of the case eithur by reintagratinc
inte sccioly thu accuscd found te be
innocent or ii found guiliy by dcaling
Wwith the accuszd according tc the law.
If tha accused is ralcasced on bail and
substquerily found guilty, thea
frusiration folr by the cammunity on
suving an unpunishod wrongdoay in their
mids? for an axtended poricd of time
L1l bo relicved.

%
-
i
—_—

rvani practical

; OB 2 guick

# chargos. Thare can
memerios fade with
tLine.,  Vitnossos aro lik+ly to be more
1olisble testifying te avente in the
immediate past as oppes:d Lo evenis that
transpived many monthis or aven Yars
before the frial., Lo only is thare an
wrasicon of tho wiincssos' LUOTy with
Lae passage of time, but there is bound
L& be an »rosion of ithe witnesses
thimselves. Witnesses arg peopla;

they are moved out of Lho country by
their employer, or for roascns related
to family or werk they move from +he
=08t coast to the wost coast; thay
become sick and unable *ro testify in
ccurty theay ave involvad in debilitating

‘accidents: thay diz and cheir testimeny

is forever leost. Wiltnasses toc are
concernad that their evideonce be taken
&3 quickly as possible. Tostifying is
ofi¢n thought to be an crdeal. 1t is
somthing that waighs on the minds of
witncsses and is a scurce of woerry and
frustraticn for shem until they have
given their tostinony,

it can pever be forgotton thavt tho vicilims
may be devastated by criminal acts. They
pove a special interest ard good reascn Lo
expect that criminral triasls take placs with~

in a rezsosakble time. From a wider pcint
of view, it is fair o say that all crime
drsturbs the community znd +that serious
crime alarms the community. All membors
of the communiiy ars thus ertitled to sSes
that the jusiice systom works fairly,
wfficioently and with reascnable dispatch.
The very reascnable concarn and alarm of
the community which naturally arisos from
acts of crime cannot be assuaged uniil vhe
trial has takon place. The trial net cnly
re2solves the guilt or incocence of the
individual, but acts ag a TCassuxance iop
the commurity that sorious crimes are
investigated end that those implicated arwu
browght to trial and doalt with according
to ihe law,



"The failure of (he Justicy systam
to deaxl fairliy, quickly and of £i-
ciently with criminal tvials in-
evitably leads %o the community’s
frustralion vith the judicial aystom
and overtuelly o o fewling of con-
tempt for court procodures. UWnon a
trial tzkaes place withou unIrCason-
able dulay, with 211 witnesses avaxrl-
abl: and memcrics froesh, it is far
moyre certaln that thr. guilty partics
wite committod the crimes will be con-
victad and punishad and those that
016 noL, will be acguitied and vin-
dicated, It is no axaggzration to
g2y that a fair and balanced criminal
Jusiice system simply ceanot exist
wirhout the suppert of the comeunivy.
Coatinued community sugpori for ocur
SYstem will net opdurs in thoe face of
léngthy and unreasonabls amlaye., ™

Cory J. wont on to focus on tha four facliors identified in

Barker v. #iinge {eupraj. bolay may ko attribuvable +o the Crown or

its officurs or by systomic or imstiturional limitazicns. Such
drlays will enure te the bonafis of the defendant ang weigh againsgi
the Crown, Zut ro decide “how leong is toc long®™ will cequire an
enquiry into all the circumgtancaos of a particular case and where
possible a Court should look te the approp:iat: ranges of deley to
datermine what is a rwasonable limit., A5 1o delay on the part of
an Locuscd pexscen Cory J. said <hat rhr burden always rests on che
Crown to bring the casw to trial end that the mere gilence of ihe
accusad is not sufficiant to indicate a waiver of Canadian Chartay
Rights. He went on io Sey that an accusad noest take some diract
action from which a2 consent to delay can be propatly inferrad. e
concluded tha: woore thore ig delay on botl sides, the onus nrests
upon the Crown o establish on a balanca of probabilitics ther the
acktions of the accusad constituie a waiver of his cr her rights,

Cory J. alsc quotod from Sepinke J. in R. v, Smith 11899}

92 C.C.C. {3r&.} $7 where it wWas sald at p., 111 vheai-



"Having found thai the dolay is sub-
stantially longer that can bi jusci-
fied on any acceptablo basis, it
woulc be difficult indezd teo conclude
that the appellact's s. 11{b) rights
tave not besp viclated because the
appellant has sufferosd no prejudics.
in this particulsr centext, the
inference of prejudice iz so strong
that it would ba difficuli te disagree
with the view of Lomer J, in Mills
anG Raboy that it is viriually irre-
puctablal”

ile accepied this principle bui went con to suggest ways in

which ‘he rebuttal could tazke place. Ee said:

“Hevertheless, it will be epen to the
CYown e attompt Lo demcnstrate that
the accused has not boon projudiced.
Iiis would preseive the sccietal
rulerest by providing thar a trial
would proceed in those casos where
despire 2 long delay no rosulting
damage bhad been suffceroed by ithe
accusad. ¥2L, the axisteoncs of the
inference of prejudice drawn from a
very long dalay will safnly presenve
the pre-cminent right of +he individual.
Chvigusly ths difficulty of over-coming
the inforznce will of necassity bocome
more difficult with the pessage of time
and a2t some point will bocome irre-
butxzabla., Nenetholess, tho factual
situationpresznted in Ccuway serves as
an «¢xample of an extromely langthy delay
wiich did not prejudice the accused, ™

i unreservedly accapt that inorlinate dolay in bringiag an
accused povysen to trial is prosumptivily prejudicial, but thab ibis
presumpiion is rebuttable by avidence which can include the conduct
of the accused and the naturs of the proceadings,

=i Kakis v. Government of tihe Republic of Cyprus and Otheors

(1578] 2 211 E.R. 634, the Housc of Lords refused Yo sanciion rthse
extradition of the appelleni to Cyprus on ithe ground that it was
unjust. and oppr<ssive so to do as vital dofenco witnesses had boacome
unavailabla dus io lapse of time and tha*t the government of Cyprus
nad acved in such a menner that the appellant could justifiably
belizve that he would not have been prosceutzd for ths allegod
effences.  Loxd Diplock gave his undorstanding of the torm: "unjust

and coppressive" al p. $€38. He saids




""Unjusr ' I gard as directsd pri-
marily ©g the risk of projudice to
thi accused in thoe conduct of the
trial itself, ‘cpprossive’ as

direcrtsd to hardsk

vegsulting from changss in his circum-

scances that have occurraed durihg the

period to be iakon into considsration:

but there is room for overlapping ard

bocween them they would cover zll

cascs whars Lo roturn him would not be

faiv., Dalay in the commencemcnt or

conduct cf oxtradition procoedings

witich is brought about by the accusad

himself by flreing the couniry, con-

ccaling his whexeabouts or svading

Arvwst cannot, in my vioew, be relied

tn az a ground for holding it to be

CiTROr Unjust or oppressive to return

him.*

Kakis hed lost the suppors of vizal dsfence witniasses and
had szt:led in England for scveral yrars befeore the demend fox
extradition.

#11l the cases referred %o by Dr. Barnctt cn this aspuact of
the appeal wer: concerned with iriel at first imstance. Procadure
for such wrials normally include arrast,. pre-trial ircarceration,
release on conditional or unconditional bail; gathering of evidznco
and a witness trial bafore Judge alens or bafore Judge and jury. it
is here taken as axicmztic that the fundamental principla of the
presumpi ion of inncconces appliss, oven in rhe face of a perencially
overwhelming case against the accusad.  Whon, bowevar, a proparly
coensiituied tribunal hears =nd determiprs the criminal trial, the
position dramatically changos. Thare is po lenger an onus on the

rosecution te take positive steps to initiate an appeal or %o pro-

sccute that appsal. The prasumpticn, *f any, lust at that siage be

that the prosccuticn has fully discharged its onus te romcve the
mantle of innocence which hithorte clothed and shielded +he accused,
it is now the turn of the convicted persen Yo assert, if he wishes,

his right tec appeal. In =uch circumstancas matters of utrmost ral-van

to the trial process bave nc bharing upon the appeal process. This is

not to say that aproper system for receiving appeals and for hearing



o
&

and detirmining such appezls cught not o esteblishad and
meintained by the government . But of course thare i3 no complaint
that a proper appellate precess was net provided in Jamaics,

~§5 tho Record discloses, tho Court of Appeal endeavours
Lo hand down written Judgments within three months after the
hearing of appeals. 1In Some casns judgmaent 1s resorved.  Their
considurarion, proparaticen and grlivery weuld erdinarily have
highost priority. in obher casoes judgment is delivered immediaic ely
‘upen thi conclusion of oral frgumente proacedad by short orsl stabe-

ments by ihne sub-~

Faant
._:

crosiding judge.  The praciice whertby all i

b

missions in o

b
[.‘

minal casas ars made crally in Court enables counsel
for the asppellant to Incw ac ence whaich if any of his argumenis £ind
faveur with the Cour: and at the end eof the day ne cne is or can b
in any doubt 2z te why 'he appeal has bown cdismissod. Ten yoars oy
SC ago, it was tho braciice of the Courr, en occasicons, to inviio
shorthand writers inte Court te make a verbztim record of the Cra
Judgment of the Cour:y. Vinere that was not done for whatoever reason,
reasons for judgmont woulid be pripared and delivered in open Courw

27 a subseqguont situing of the Court. In +he ipstant casy theo
reagsons for judgment wore not delivered for some forty-five months

due to the failure of ihe judge te whom its preparation was asasigried

Ll

to separats these bundles from other concludsd cases.

Altheugh there was ne wvidence in support, the pracrices is
80 well documentzad that. { can gay that within a fow days of ihe
passing of a suntence of dzatk on 3 person convicted of murder, the
trial judge prepmros a Report concerning the case for the usa of
the Governor-Genoral in Privy Council in accordance with Sectien 1
(1) ef the Constitution. if there is ro Appeal or 1f the appeal is
dismiss<d that Ruport is forwarded to the Gevarnor-Ganoral.

Thure is considarable evidence to show that ence the appeal
is dismissaeg, Wany convicted murderers take no furtier stap in the

proceedings until they recsive infermation that the Geverner-Gonsral
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on thi roceommandation of nhe Privy Council has ducidod that thae law
should tak: its coursa. At that stage the usual stzap is for the
conpdomned man to scoek a stay of execution while ho applies for
leave o appeal to Her Majosty in Ceuncil. Comsequenily, between
the time that «he zppeal is determined im this Court and the cine
when the condemnad man aplics for laave to app2al may bo several
years and in excess of forty-five months. A rzcant exampls: of such
an application is provided by Privy Council Appeal Uo. 43/%9,

Kennooh Bvans v The Queaen. A man was murdared on lith Fobruary, 1980,

Evans was convicted for this crime os May 5, 1981. His applicatien
for li.ave ¢ appral was dismissad on Docembzy 2, 1982. Special
lcave %o appeal from the Orxder of this Court was grantaed by tho
Judicial Committee of the Privy Council on March 14, 1350 @nd the
appeal, was rventually allowed on July 23, 15G6i. Writtocn reasons,
handad down on August &, 18%1, reczllad tkat spucial leave to appoal
was "ngainst the Order of the Court of Appeal of Jamaica madae on

2nd Decembar, 1962, which in an unrucorded coral judgmant dismissed

the appellant’s application for lzave to appeal against his con~

viction cof murder in Lhe Home Circull Ccurt on May 5, 1%91.% {Empha-

[

sis added].

Ho point whatsoover was taken to the bearing of the appli-
catien for leeva to appeal on tho basis that there were no written
rzasens for Jjudgmant cr that the orzl veasons were noet recordaed.
The appeal was allowed.

The Judicial Committec Rules 1937 which were referrsd to
by the Judges in the Couri bzlow were reveked by the Sudiciel
Committee (Gonsral Appellate Jurisdiction) Rules Crder 1962 which
came¢ into operaticon cn Fobruary 7, 1583. HNeither in the 1957 Rules
as amended nor i; the 1983 Rules was thers a provisicen that the appli-
cation for spacizl leave to appeal to Her Majeosty in Council sheuld
be accompanied by the reascns given by ihe Court for the decision
appealed from. Rule 3 of the 1937 Rules as reproduced in Rule 3

cf 1983 Rules, with minor stylistic changes, now provides that:
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"3{1; A petivion for special leavs to appeal

shall:

{a)

{c;

tle 4 which is also

state succinctly all such

facrs as it may be nocessary
to state in ordexr Lo enable
the Judicial Committee fo
advise Her Majesty whethes

such l=zave oughi to be granted;

Geal with the nmerits of the cass
cnly so far as i3 necessary . to
axplain the grounds upen which
special leave to appeal is
sought; and

be signed by the Counsel who
srtinds at tne hearing or by tbe
parity himsali if he appears in
parszon.”

r=lavani providss in part

i
LA

"A petitionzr for special leave to appeal shall

lodge,
{a)

{b)

six copies cf the petition and
¢f rhe judgmsnt from which special
leave to appzal is sought;

an affidavic in support cf the
paitition as prescribed by Ruls 50:"

nd Rale 30, is in these t2rwms:

(2)

(3)

& perition nob reslating te any pending
app<al, and any other potition con-
Laining allogations of fact which cannot
be veriifisd by rafsrence to Lhe regis-—
tnroed Recerd or any Certaficale or duly
authenticatsd statement of ths Court
sppealed from, shall be supperted by
affidavis,

Whexe the po.itioner pvcaccu*ms his
Lbion in poraon, the affidavit shell
the petitioner himself and
: +thacv, to the best of the
rbitioner's Gnowladge, information and
belief, tha zllegzticons concained in the
potirion are Lrue.

Whers the petitioner ig representad by an
acernt, the nffidavit shall be swoern by

“he aganrs amnd sball, besides stating that,
e the bast of the daponﬂn 's knowledge,
infurmaticn and belief, the allegations

centained in bo petition are true, shew
how tha daponennt gbtainsd his instructions
ard the infcrmation enabling him *o pre-
sent ths petifion.”
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Frivalous petitions should k2 discouragesd @nd to this
end a circular lsmtter was issued from ths Registrar of the Privy
Council to the Regligtrer of ths Supremz Coury of Jamaica on
Jupe 27, 1973 rewminding of the principlss csiablished in Huhammad

Mawaz v. The King Emperior LIVILI 1.4, 1Z¢ and reguesting the Chief

Justice to “draw ic thes aittention of practiticners in Jamaica ths
serious naturw of *he signing of a certiricats tha® a pailiionsar has
reasonable grounds of appeal te Her Majissty in Council.”

Tne appellanis knew that ithey had a right to apply <o Hnx
Majzsiy in Council fex leave To appeal and that they could do this
through the agency of thr.r Lrteorneys-at-Law. They wrote <o ths
Regisirar of this Ceouri asking ihat ihadir "case be szt in a position
sc¢ thal whansver my atiorney Mi, Heoel L. Edwards wishes Lo farthar
his argument of appeal te the Privy Council =f England ke can do sco.
Furthermors hs snd bis cellsagues Mr., Frater and Miss Lightbournz is
sole responsible for our case ab this prosent moment.”

lHany yearys elaps~a and not z word was addressed to the
Court cof aAppoal by ibe appellanis cr zany of ihe three hitornayvs-si-
Law named in the letter of Januaiy 1, 1851. To this day no cowmpstent
Court has wevaer saz2id there was a zitilse of merit in the grounds of
appeal arguad bafcore this Couri or in the perition belazedly presszntoed

. no

HN
]

th

15,

te the Judicial Commitize of the Privy Council. Can it b
responsible Attornoy-at-Low was willing in 15%i Lo sign a cerztificare

that the appellants had raasonable grcunds Lo appeal to Her Majasty

£

in Council and could that be -“he moal

\,..

cason wWhy neo applicasiion for

[} \__j

lzave to appeacl was filed between 1981 and 1564
An application for li:ave te appeal 1o Her Mejesty in Council

can be facilitatsd by the written roasons for judgment of the Court

of appsal but such an applicatign 1 not and has nevar buen

dependent upon such reasons as ; condiiion precada2nk to its presenta-

tioni. The rclevant Privy Ceouncil Rules of procedure do not roguire

the lodgment of the reasons for judgmant ab ths petition stage. It



is #ntirsly possible that if Counscl hng breoughi the 13957 or +he
1983 Privy Ceuncil Rules to thsiy sifention, thoir Loxdaships in

the Privy Ceuncil would not have included the sentonce:

“Puring the whole of that p riod the
appallant had sentence of death hanging
aver nim sud of coursa, no acticn could
2 taken on his buhalfp cr on bohalf of
the authorities, pending :hc possibility
of an appeal to this Beard which could
cnly be considersd when thosg roasons

Bad been deliverad." [Emphasis acdcd,

if)

Between 1580 and 1984 the appellanits took active sieps Lo
have cheir conviction and/or sentencs sot asido by their applicaticn
to th# Inter-Auerican Commission on Human Rights and to ihe Human
Rights Committcs of the United Wations. BHoth of thazse international
bodies worw profoundly affectad by the passage in tlu Privy Council
judgmeni o tha effect that the applicants wery powerless 9o iniktiatre
their appeal beferc the Judicial Committae of the Privy Council uniil
the wriiten reasons for judgment kocams available. Cne is lefi to
speculats if ths final recommendation from thess intornational
Conmitiees-would bave been the same if (boy had before them thas
rolevant Rules of Precedure governing applications for lwava to appael
to Her HMajesty in Council and the practice in Jamaica of condemned men

waiting for years befors approaching Hor Mgjesty in Council for lsave

Lo appeal in cirrcumstances whexn no irrcgularity in the issuse of
judgmeni was invelved.

The appellants wers represcniad on appe al by Couns<l who
were assigned under the Legal r1d Systoem in force in Jamaica whick
Scheme preovided a foe for advies te ihe convicted paLrson as tc¢

whether he has any greund for an appliceiion for leave Lo appaal te

IR

Her Majesty in Council and for the drafiing of ail the LEeCassary
documenis where the convictad parson appeals ox applics for leave
to appeal. True ithe fee invelved boreo no true relaciconship ro ihe

economic cost of Lhe servics to b performsd but it was iho same fos



offered fou cpposrance befors this {ouxt. As :he affidavit of

HMs. O'Connor shouws, the Jamaica Council [or BEuman Richte ACLs asg

& charatable agency for receiving, precessing and forwarding appli-
caticns fer leave te appeal in murder cascs %o Londosn salicitors
for filing at ¢ho Privy Ceouncil. One step in that pracédure is the
service of *the intanded petition upon Lhe Clerk io the Jamaican
Privy Council, the Registirar of the Couri of appeal, the Migistry
of Justice anc the Dirccicor of Public P.osccutions. This procadure

is obviously necessary te aloci all those functionaries that thro

H

condemned person intends to zppeal o apply feor leave (o appral ic
Her Majesty ir lZouncil.

it must also be recalled that = provision is wads in
Section 35 of tie Judicature (Appullats Jurisdiction) Act for this
Court to grant leave to Hor Majosty in Council. Such an applicmuicon
must be mads wichin twenty-one days afior the judgnent of the Courc
and consaguently cannot always depcnd upen the roasons containad in
2 written judgmsanr., Ho application for leave to appeal to Her
Majesty in Ccuncil was ever made by the appellants to this Cours.

ia my viow the appelilanis did no: suffsv any projudics: in
the preasentation and prcsescuticn of their appeal to Hcr Majeszy in
Council by rcason of the failure of thi=z Court to delivery thy rcasons
for judgment ovir the peried Dacemb- iy 5, 13E¢ ¢ S:iptembwer 24, 1584,
Heither appellant showed a titile of intorest in patitioning
Heor Méjesty in Council during this timoe and when they did arouse
themselves to so petition thuy achad wiith such leth gy as Le lndicate
that this precidure was given lowest priority in their guest to stay
alive. I fird :hat thers was no breach of Section 20{1) cf the
Constitution in that the forty-five mon:h delay did not amount to a
denial of the right to a fair hearing w:thin a reasonzble Line as

required by Secuion 20(1) of *he Constitution.
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ISSUE IX1
INHUMAN AND DEGRADING TREATMENT

Br. Barnett submitted that capital punishment is authorised
by law to the extent only that it involves the infliction of death
but it is not authorised where physical or psychological suffering
over and above what is inherent in the very infliction of death is

added. He reiied upon dicta from Furman v. Georqgié 408 U.S. 238

119727 33 L. B4, 2d4. 346 and Louisiana v. Resweber 329 U.S., 459, 67

Sup. Ct. 374, 91 L. Ed. 422 [1947}; Pecople v. Anderson {1972 493

P. 2d. 880; 100 Cal, Rept. 192. Long delay in the execution of
the sentence, he said, amocunts to *hat "something more" and renders
executicn after such delay to be cruel and inhuman treatment.,

Delay was considered by the Privy Council in three fairly

recent cases, dgFreitas v. Beany [1975] 3 W.L.R. 388; Abbott v.

Attorney General for Trinidad and Tobago [1979] 1 W.L.R. 1342; R;lex

et al v. Attorney General of Jamaica et al [{1982] 3 All E.R. 469,

deFreitas was convictad of murder on August 21, 1972, His
appeal was dismissed on April 17, 1973. His petition to the Privy
Council was dismissed on Decomber 12, 1973, deFreitas started fresh
pProceedings seeking relief for contravention of certain of his funda~-
mental rights and freedoms. That case was dismissed at the.trial apd
appellate levels. Next came a s:=cond Petition tc Her Majesty in
Council,; complaining, inter alia, of the delay in the execution of
the death sentence. It was argued that if the death sentence was
per se constitutional, the average lapse of time between sentence
and execution had become considerably greater since the commencement
of the Trinidad and Tobago Constitution and this had the effect of
making it uncoastitutional to carry out the death sentence. This
argument was rejected. The only delay which was attributable to the
government was a period of eight days; the remaining periods were
due to the appellant's attempts to have his conviction or sentence

set zside,



The aulay attributable to Lhe governmerntc in abbott's ca

i

.

:

was exghi months. Therc was delay of faive years beuweon cunviction
and the hearing of the petition in the Privy Council dQue wholly to
the action of the appellant :n chellwnging the decision of the
Couri.

word Diplock (who had earlisr dolivered the opinion of the

Board in sFreilas v. Benny) said:

'

‘In theix Lordships' vigwu the prepesiition
that, in the circumsiancr: of th— instant
case, thoe fact that saver cx evight monivhs

¢« lapsed before =he applicant®s petition

for repricve was finally isposed cof by

the President made his exscution at zny

tame thercafcer unlawful, 1s guite un-
c2nabliz.  Their Loxrdships accspt that itv

i1s possible te imagine cascs in which ithe
rims allowed by the autherirsos to elapsc
Fotween the proncuncemeni of a dezth

sentence and netificaticon to the conderned
ma: that it wyas "¢ be carricd our was so
prolonged as to arouss in him a rocasonablae
bolief that his dealh sentcncs must have

22eh commuted to & suntance of life impriscon-—
nont in such a casz, which ig without pra-
codont and, in their Lorvdships® view, would
invelve delay measurad in yoars, rather than
in months, it might be argued that the taking
cf the condemn:d man's 1ils was not by 'due
process of law’; bur sinc: nething like this

~vise€s in the instant cas., this guestion is
ang which their Lerdships prefer to leave
cpon.

ley’s case was argurd by lsading Couns=zl fiom Jamaica

(R.E.A. Hepvigues ¢.C. and Dennie Daly). All tho leading cascs

wore ciied bzfere the Privy Council, Thave had besn a delay caused
by the appeal process and a further del.y from April 1978 wo early
1979 duriag s poriod of acutoe controver .y in the Jamaifcan Parliament
over the rotcatlion or ctherwise of capi al punishment. The petition
was dismissed. Loxd Bridge of Harwich whe delivered the maijority

opinion said:
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",.. since the legality of a deolayed
:xecution by hanging of @ sentonce of
bravh lawfully imposed under s. 3{1)
2f the Offences Against tho Pw‘"on Act
ceuld nover have been uestiopod
Hofore independoncs, their Loudships
entertain ne doubt thar it satisfizs
condition (c) Accordingly, whatever
he reasons fo;, or ls=ngth cf, dolay
in gexecuring a scntence of death law-
fully imposed, the delay can afford ne
ground for holding iLhe gsocution to be
2 contraveniien of s, 17(1) {of the
Constituticu}.”

i

fhe docr which the Privy Council laft cpen in hbboi<'s casc
was shut firmly 1in Riley. Hare was 2 cose where the delay was
measursd Wn years, there was no pending appssl and Parliamen’. was
actively consid:ring whethar or not to abolish capital punishment.
Furtherm ¢ iw. of their Lordships wcr: parsuaded by the appellants
1o dissan o fro the majority judgront and in 2 vigorgus dissant had

this tc £ay:

"Thug in Abboit’s case tho Judicial
Lommitioe recegnized that itnordinats
Jelay might mean thal the: taking of
“he condemnazd man's life would net be
"by due process of law'. Significantly
Liey commented thai a2 case of dulay sc
prolongsd 85 Lo arouss a raasonablo
ot lief that he might be coarcd was
‘without precedoent’®. Abbott's case,

therefore, confirms us in the viow noi
“nly that the period and circumstances

ol delay may b such as toe put tho
taking of & man's lifc outsids the dus
prvcuss ocf law {in othar words, it is no
longer justified by law) Dut else {hav
nhur acknowledged proper pracuics: of the
state, sC as LG ensure du - precass of
law, 1s nob to allow execaticn aftoxr pro-
icnged delay.”

Sut the majority of the Board was not meved by this atnitude
of Lords 3scarm:n and Brighiman, and fir.aly and definitely hald that
delay for what.var reason in the =xecut .on of a sentence of doavh

Can npever amnoulrt 1o a contavention of Scoetion 17 of bhe Constitution

which prc rides that:



-3
RLT{L) HNo person shall be subject nd

Lo terture or to ipnhuman ol
degrading punishmeni or cthes
tr¢atment .

licthing contained in or doneo

under the authovicy of any law
shall be held to nue inconsis-

tent with or in contiaventior of
this secticn o the extent that
thz law in questiun authorise the
infliction of anry description of
punisiment which was lawful in
Jamaica befors the appoinied day.”

—~
B2
—

Jr. Barnetl urged us to say thui thoe decision of iho Privy

Council i: Riluy was per incuriam or alvornazively that the facis of
the insient case are such that they can he distinguishod from Riluy's
cas@. il submitted that the inarticuls! @ pramisc of the majority
opinion i: Rilay is that where a2 statui:: suthoriscs an act to be
doene, as n this casv the infliction of death, it mcans that that.
statute avthorises that act 1o bo done in all circumstances and in
any manng:. With this propositicen, I disscciaie mysslf complstaly.
The rajority ¢f +he Beard in Riley woere highly ccnscious of the
powers cf the sovernor-General in Privy Council under Sactien 3¢ of
the Const.tution and wors net purporuting to decidse whether or not
the sonteice of death should be exncuted., They said:

“Thaeir Lordships fully accopr that

long dc¢lay in the zxecution of a

death sentence cspocially delay

for which the condemned man is

hims«lf in no way cospensible,

mgst. b an importani factor to

be taken into account. indeciding

whether to exarcis: the prerogative

of mercy."

The guestion before the Beocard in Riley was whether delay

could amount to a contravention of Section 17 of the Constitution.

That is “h=z identical guesticn raised in this appeal. It has already

been decidad in Eaton Baker and Another v. The Cueen {1975 13 J.L.R.

169, that the Jamaican Court is not empowered to treat a decision of

-

the Privy Council as per incuriam. Lord Diplock said:
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"Altheugh the Judicial Committes is nov
itself strictly bound by the ratio
decidendi of its own previous decisions,
couxts in Jamsica are bound as a« ganaral
rule to follow every pari of the ratio
decidendi of 2 decision of this Board

in an appeal from Jama’ca that beairs the
authority of the Board itself.®

Latzr, Loxd Diplock added:

"Strictly speaking the per incuriam rule

as such, while 1t justifies a court which
is bound by precedent in refusing to
follow cne of its own pravious decisions
(Yfoung v. Bristcl Aeroplzne Co.) does not
2pply to decisions of courts of appellate
Jurisdiction superior to that of the court
in which the rule is sought tc be invoked
(groome v. Cassell & Co.), Tc permit this
use of the pay incuriam rule would open
the door to disregard of prececdent by the
court of inferior jurisdiction by the
simple device of holding tha:t decisions of
the sup=sriocr courts with which it disagreed
must have been given per ircuriam.®

it seems to me therefore ihat the int@resting argumants
raisec by br. Barnett on the principlas of consrtiturional interpra-
tatior are net relevant to the facts of the iustani case. In so far
as delay simpliciter is concerneéd i feel myself bound by Riley's cassa.

Dr. Barnett argued that the repsat:id issuanc: of death
warrants and their late withdrawals constituted inbuman treatmont
within the meaning of Soction 17(1} ¢f the Constitution. Tha first
of the three death warrants was. issued on February 13, 1937. ar
that time the applications for special leave to¢ appeal tc Her Majuasty
in Courcil had already beon dismissed and the convictions and sentances
were thorafors affirmed.

Dr., Barpnett did not,; and could noi, argue that the reccmmenda-
tions of the Inter-American Commission on Human Righis and the Human
Rights Committae of the United Nations were binding uponr rha Governor-
General in Privy Council. At each stage of their deliberations the
Privy Council would have besn bound to give ithe fullest consideration
to the views and rocommendations of these prestigious ‘intcrnational
Human Rights Organizations before temdering their advice to the Govzrnor-—

General. The sccond se:i of death warranits was only issued after tho
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Intzgr-amcrican Commission nad rundersd 3is reccommendaxtion and

[Ow]
W

fipnally ‘e doanth warrants of Marci: 7, 1991 woere issued nearly itwo
ysars afien the Humer Rights Committes of the United Hations had
handcd down theoir vucormandation. The appellants poiiiicned for
the sﬁspension 2r stay of iho death warrsnis and cach polikion was
granted by 1o Geverner-Gencral to enabls them to continue thair
applications ro the international Human Righis bodiws. Thore was
no suggestion thav the deaih warrants wears issued with the intanilicn
of torturing thoe appellants and indacd nc crsdible ovidence was iod
thac the appollants wers only neotified of the sray of exccuriion at
the last pessille mowent. The issue of the death wsrrants was in
the c¢rdinary coaurss of secking to onfeorce tho sontence cof acat, a
process wiich «aablad the appellénts o maks yepresentaticons for a
stay of exccuation,

ISSUE :II

JUSTIC ABILITY AND VALIDITY OF THE DECISION OF THE

GOVERNOR-GENERAL 1IN PRIVY COUNCIL

Undnr tha Constitution of Jamaica a Privy Council is
esiteblished whbich consisits of the Govarnor-Goncral and sis members
and its powers, privileges and duties are enumerated in the Consgi-
tution, In Soc-ion 90 th2 Governor -General, aciing cn the rocommenda-—
*ion cf the Privy Counc:il, of which ho is Prosident, is rmpowored isn
Her Majesty's rame apd on Her Majesiy’'s bebalf co substituic o iess
seveire form of punishment feor that impesad on any poerson f{or such an
offence.  Jamaica is a Parliamentary doemocracy whosa Parliament con-
sisis of Her Mz jesty, @ Serate and 2 Houso of mapregentavives., The
Governcr-Goneral is appointsd by-Hﬁr Majasty, holds effice durinc
Aer Majesty's pleasure and is Her Majesty's reprosentative in Jamaica.
(Seetions 24 and 27 of the Constitution).

In oxdsrr 1o exorcise the prerogative of mercy in case of a

person whoe has been senteonced to dwath, Section 91 provides that:
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iy »-. the Goverpor-General shall;gapse a
ritien repots of the cass from ohe
triel judge, togzther with such othe:
information izrived from bthe record

2f vhe casy ov zlsewhere as ths
cveinor-Genzrel may créequize, fo be
iorwarded to the Privy Council sc “hat

vhe Privy Council may advise him in

2Ccordance with the Provisions of
section 90 of this Constitution.

£2) he powat of reguiring informerion
ccnxhrrer on the Govarpor-Ganaral by
sub-seciion i) of this scction shall
be exercised 3y him on the :acommenda-
cron of the Y rivy Council cx, in any
ez in wiilic in his judgmenn the
H&Liery 1s oo urgeni Lo admit of such
cecommendation being obteinzd by the
sme within vaich it may be necessary
fox bhim o ar ., in 5is disc:etion.

it was cop:mnded on be.dlf of tho azppellants that having regard
to ihe censtitut .onal scheme adopied for Jamaica the traeaty making
powzx of the Stauw, the pows: e grant pardons, YOprievs: Oor CcommuLe
sentences form parwm of the <xzcutive power and ars subjoct Lo the
Constitution. Furthex, that with respect vo pardon and commuta:ion
of santencsy, <he constituticnal provisicns cover the orcire finsld
and no xesiduc of prerogaiive power remains. Tho Canstiltuiien, 2t
was said, specifzcelly regulaugs by whom and in wnat manner Lhe
power should b vxercissd and conseguently the power has boccmn: &
part of ‘he constituticnal scheme and irs exoréisc must confeorla with
the principles oi “be Comstiilution and is reviewable by the Courts.
It was submitrod that, from ¢ lass CoenienilOns,; in axexcising tho

povwer .o comniuil s« ntencas, the Governor~Goaneral in Privy Council

was bound re (a) conform with the Hendazsbury principles ¢f xreascnable-

ness; (b)) give duve weight 1o @11 relevant considerar dions; (¢} conform
te the rules of :atural jususi:c.

sions

i,,i .

For the rarpendents Mx. Campbell in relying upon the dac
of the Privy Ccuncil ard of i%e Houss of Lords, to b: referred to
below, submittcd that ou prirciple and autherity, the exorcisc by the
Governeor-General ¢of the prercoative of mercy 18 not reviewablo by the
Court because it 1s an aspect <f the prezrogaltive power of tho Crown

the nature of which does not makzs it amcnable 1o detormination by the

Court



Lerd Roskill commern: ad upsn tnst power of the Coure *o

review th: poorogative of mrrcy in Bngland in Cotncil cof the Civil

Service Unlons vs, Ministar for the Civil Scrvieco 119355 1 n.C.

374 at 418, Ho saids

"Prerogative powars such as i hose
rolating to che making of tivatics

the defenco of the realm, the pre—
rogative of mercy, tha grant of
honours, thr disscluiion of Pavliia-
ment and the app0;1"mxn* of Minisiars
2% will as ouhers are net, : <hink
suscwptible e judicial vovisw because
chedy nature and subjocl malic:r are
such =8 not o bz znenabls: to the
judicial procoss.”

Coung~l for both si:iws had concadrd as much in ArGURSn L .

Blom-Coopor .C. 1s lwporvui as saying:

*in general ¢ orms, all prorogative
peWers arw ruviewabls. Some may not
boy the natura of the nr#rogative

datermnines woother they are cr nor.®

and Robort Alaxander 2.C. zuded:

“As tc spocific prerggative (of mevey,

€uC.; theire ars nunaseus aroasz),
whepo reviewability has boan claimed,

it has beoen :rejectd

deFreitas v. Boenn {supr+) wos recided on & considoralion
SNy

of the Cemsitinulion of Trinidad and Tobago as it stood ir 1952,

Undexr the provisicns of that Constitution the prercgative of mercy
was oxercisad by whe Governcer-Gencral in Her Majesty’s noame and on
Her Majesity’s bebalf. The toverncr-Gernral oxercised this poweyr

on the advica of o Minister of Govarnmen' whe was cbliged to consult
an Advisory Commici6ée before tendering his advice to the Goverpor-
General. Their Lerdships in “he Privy Council held that ths Govornor—
General's functions were purcly discreticnary and wers net in any

sense guesi-judicial, Lord Diplock aficr roviewing the relevant

censtitutional provisions sazid:



pr—.

“In their Lordships' visw thease pro-
7isions are non capablo of converting
L2 functicns of the Ministsr, in
reiation vo the advice he ronders to
ih¢ Goveorner-General, frem fupctions
vhich in their pavuras are purely dis-
crotionary inte functieons t¢hat are in
ary sense quasi-judicial. This being
s¢ the appesllant has no legal right
to have disclescd to him any material
fuinished to the Ministor and the
Advisory Committee whan they are
srereising thair rospactive functions
undoy sections 70 te 72 of the Con-
gstitutien."”

There is a marked similarity between the 1962 provisions in

the Trinidad and Tobago Constitucion refarred o above with thos=z

.

in sSoctions 95 and 91 of the Jamaicen Constitution. In the Jamaican
situation the Governcr-Genural was madse Progident of tha Privy
Council but h: was not given zn vote. Lord Diplock eguated tho
position in Tvinidad and Tebzgo with that which eoxists in England

when by said:

“Swetion 70(1) of tha Ceonstitution makes
1t clear that the prerogetive of mercy
iv. Trinidad and Teobago is of the same
ligal naturc as the royal prerocgative
of mercy in England. It is sxercised
Ly whe Govermur—Gensral bur ‘in Her
Lajesty’'s name and on Her Hajosty's
pohalf.' By secticn 70(2) the Governor-
Genaeral is rojuired to <x~rvcise thre
proregative -on the advice of a liinister
designated by him acting in accordance
with the advice of tha Prime Ministsr.
™hig provisica doos ne more than spell
cub a similaxr rolationship betweon the
dcosignated Minister and the Governor-
Ganeral acting on behalf of Her Majmsty
to that which axistis butwoen the Home
Sacrotary and Hexr Majesty din England
under an unwritten convention of tho
British Constitution.®

in their dissenting opinion in Rilsy's case, Lords Scarman

and brightman seom to have accopted the position of the Privy Ccuncil

in deFieitas v. Benny that under the Jamaican Conmstitution the pre-

rogalive of mrcy was non justiciabls:.



unl

Gov -

-27-

They =3ad:

“iua challenge is o2 thoe duily b the
CGovorneor-General in thw exercise cf
the powers ceonforred on him by ss. 50
and 91 of ths Censtitution. Theugh
they derive as 2 matuer of history
trom tre Crown's prorcgative of wmercy,
cy 2x<¢ pow statutory in charactor.
¢ part of the writion Constitu-
Significantly thae scctions appear
irv & Chaptci entitled ‘Executive Powors'
Their offect i1s fo raguirs the Govornor-
G&ﬂﬁfal in avery Cabl,ﬁl case (save in
cmergency) to seok the advice of the
Frivy Council ~f Jamacia so zhot he may
0w advised as te the ¢xoerciss of his
power to dolay or conmuts thoe suentenco:
@nd ho is obligoed te act on <he rocommen-
sron of the Privy Council. It is to
oted that this is an exscutive powor
bJ»c‘ to the sorit of safoguerd; ie the
onfidential advice of a distinguished
wicpendont body, which is s familiar
1ﬁature in administrative and public law.
e condenned man, though the power
1sts for hlq protrction z2s well as fox
;h; precmection of the puallc intarast,
Pas no zzght 20 b heard in the deliber
vrens of Lhe Privy Council ané the

]

:,!7
oy ay
A0,

£21
o
C

o] mr*@'v

b

¢l E

, l...) f’] PFY

| =

Loverner—-Goneral {(whe shall, zo far as
practicable, atzend and Q&QSLdG at a1l
1=z moetings seze ¢. 57 of the Constitu-
tcnl.  In sho:t; the wxrreiso of this

E e

SxaouLive powar is a classic illustraticon
Gf en administrativy situation in which
“y

Tre individuel affocetaed basx & xight to
cxpact vhe lawful excycise of the power
but ne legal romsdy: +that 1s o say, ne
irgal remedy unless zhe Copsiitufion
1esalf provides z remedyl”

undorstard the passage gucotad above te b indicating thol

s5 ont cén find a romedy conforirad by the Constirution, the
s¢ of thy prerogative of mercy in Jamaica is a non-justi-
lg issur. As L saild carlicr the majority opinion in Riley

that the Privy Council would b usurping ibe powar of the

tnor-Ganeszl in Privy Council if thesy attenpitod to determine

manner Ln which the preregative of mercy ought vo bo exsrcised.

clear Zaplication is that that issun is not a justiciabls ono.



it seems to me that in relaticn Lo thi guestion of the
justiciaebility of phe PRETCLET 0f Lht prarogoiive of morcy by i
Gevernor-Gnneral in Privy Council under Swctions 94U and Si of 'ho

3
t

Constitunion, the maitar hag been judicially sgtnisg and withous

disrespoct o L wide-ranging argumants ¢f Dr. Barnote and “ha
Casws reiied uperr by him, 7 need only say that they have nc relevance
Lo the priregaiive of mercy.

i Cannct accept Dr. Barneit's subiiisgions to the effoect that
the ceondannad men is entitled 1o e hesying wiitnin a ressonable
tim2 ¢t his epplicaticn for clemency or commutation of his santance,
and vhat tne Governor-Gensral in Yivy Council is abliged +c
indicate to him +he basis_on which <he potition for clemsncy was
refuscd.  Hercy begins where legal rights ond.. If Dyr. Barnetrt was
correct then a new cyclo of appcals could commence wienever a
decisicn is arrived ar in the Privy Council and there could be no
2nd te the litigation unti the Governor-Goneral in Privy Council
bows to the wishos of the condemned man and exercises the provogative
¢f mercy in his favour cor wien vho Court in dcfisnce of the pro-
visions of rha Consvitution dirscts tvho Governor-General in Privy
Council how %o wzorcise the Prorogalive of mercy.

sssentially for the reasons given in the Cours bolow and

the gloss tihwrcon Providoed in this Judgment, I am of Lho epinicn

H3)

that the appsals should b dismisse
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FORTE, J.4.

+ haves hsa Lhn opporiunity of re2ding in drafy the juagmond

-

of Rowe, P and theugh agrzsing with fha conclusicons and rocauns
theroin, I noevartholoss make some commonte of my <Cwh.

Tha appallanis protasting Lac Leag duracion of time betwsan
their conviction for murder in 1975 and the uxscurion of wne
ganLence, havye, in sacking those ordars, 1elicd on savoral
zactions of th- Cons titvtion, xhoir vights uvndor which, thney
maintain nave boop breachoa.

Lo summary, ard in kieping wath Lhe dusign of wne sub-

missions made bufore us, counscl for Che appsllants arqgued tho

following :ssucs.

1. That they had boan doniad @ faiy Dimaring
within & reagonsble iime o5 wes Lhoiy
right by virine 2f saction 290 (1) of Lhe
Coenstituetion.,

2. I

Azt the infliction of ths dﬁath-penalzy
i thaem some twalve (12) yuar i 1

was propounced, constituted, 1
circumstances of their cass in
Gograding troatmant conbrary Lo
17 (1) of ihe Copstituricon; and

5{ C‘ ¥ ‘:J

50 decision of ba G%verﬁor—Gﬁnwral
Ly Council s to commuie the

penalily was in thair case un-

3 Pabl;, arbitrary and in breach

£ tha principles.of mnatural just109
-ang;7’he. Conskitution.

" @%“H

0

1. FAIR HEARING WITHIH 7 REASONABLE TIME

Scction Z0 {1} of vhe Coenstitut.oon szates as follows:

Wnrnover any person is charged witch
a criminel offence he shall, unlces
tne: chargn 1s wichdrawn, be afforded
& falr hearing within & rrzscnable
Lame by an iadepandonc and impsrhtial
couie wstablished by law,”

n?l.‘!

On the fzee, Lhe weords of this seciion appsar to b conczrnsad
with a2 triel wizihin 3 reasonable “ime ratheyr than pest-trial

cccurrencas, Lhe laittur of which, is relsvant 1o he ingtant CasG.
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hrenclogy of 4vents,

15ch Janussy,
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for wihich I T¥progu gravitude

it 1S vealed that both appallants wore convicted

>~
o v

b
el 3

575 from which convicuaion

| s

appTalod.

15 hoard And donormintd against Lhoe apprlls o1

l&_u)

the SUl Docombor, 1960.  Howoveor, vh writion reoasons for Lho
judgment i Lac COUTD,; Was ROo pEROostnuad until b Z241h
Septombni, 1584 o unr..s yoars end nan: monihs gubsoguintly.

IL appears Crav by drcisgion having boon givos at the oned of
the hearing, -hy rocord thovoafosr found ive0lf smong “"maitaers
cencluded”, ~nd fzo0d from ohe attonsicon of Uhoss whoss Daspon-
$ibiliny included inhe wrating of oo judgmonco. T appalloants

cannoet rhorsfors complzain, thal at thn Court of Lppeal, inscfav
as tha hearing was couceirnad, they 4id ao: roecdve 3 faic-
hearing with:is 3 raasonabls tims. Lo che cnd of tho appual

theie ferte way conclusively ders

complaint *h

nine months

reasoens for
it should bo

Privy Counci

rhat

a e

o

capital

the dato of

Hoevaortho Lo

app-:al, and
ought Lo be
hgainst

mustc bs cong

horefors

thoy wir

55,

The gravamezn of inz

vk,

conenrns v years, and

tnowhachn Jhoy walted to bo infermed as oo Lhy
whe failluce of lheir appual o «he Court of Appoal.

petad howovio, that tho Judicial Commiines of Lha
I wern well awarc of tho leng dtiay. Thoy oxprosssd
disguioted by the facu whan in a cass invelviag

i

nvonen should be such 2 long delay boowonn

:07 hwaring and cho darn 2f “he reasons.
ey fourn? re morit i tnho poriticn for loave Lo
consuguantly advisoed Hor Majos:y thau vho potinion

Ga.smissed.

thoe

his background, she

argum:niis of the sppillants

sdarzd., whig

in pursuing

very s=urengly con thz applicsiion of

the principlas
Bell v. Director of Public Proswecutions [1985% 32

which wore borrowed from whoss sruncianed by Powo

Wi.L.R.

argument colisd
adopilad in
317

_Ll Lhe

J ina
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amcrican case of Barker v. Winge, Word=n 407 U.S. 514 {1972;].

Thz four facters which Powcll, J in Barker v. Wingo (supra)

3

tinought. the Courw sheould asscss in dotarmining whethwr a
particular defendant has bson doprived ©f has righi to a spoady
trial were as follows:

1. Leugth of dealay:

2. Thz raasoens givan by the presscubion
e justify toe delay;

The VaponSLbll vy of th: accustd for

zssorting hils vighes:

L)
a
-3

4, Prsjudice’ Lo ho accuscd.

Dx. Barmn.:tt, both baforr us and Iin the Court bslow sought
suppert from those principles, maintaining that all four ware
applicabls “e tho cirxrcumstances 2f this casco,

Tnz learnsd judges below, however, all found that in the
circumstancas of this case, tha lengih of the delay was not
prasumptivaly prejudicial, which as @ result did not necessiiate
an «xaminatien of the othsr factors., Thoy novercheless undertock
such an sxaminarvieon, and cam "o ceaclusisns adverse to the
appellants.

The significance of ihe prejudicial zffact of the dolay was

explain<d by Lord Tomplomen in Bell v, Director of Public

Prosecutions (supra) ai pege 325 as axtractod from ithe dicta of

Powsll, J in Barker v. Wingo (supra). In dealing with (1) length

of dolay, Powell, J said:

"Until therse is scome delay which is
prosumptivaely prejudicral, ihera

1s ne n«cessity for enguiry inte the
cthor factors ithar go into the balancea.
Neverthezless, buzcause of the impre-
cision of the right to speedy tgial,
the length of ay “nian will provoke
such an zaguiry is necazsarily
dependont upen the peculiar circum-
stances ¢f the case. To take but ons
exampls, tha delay thayw can be
telorawed for an ordinary strect crime
15 censiderably less than for a ssrious,
complyx censpiracy chargs.”

J

Qa
’.—A

[



The firet sxeminacion thnrefor: must bo to ot rnInin.. whie Lher

in the circumscances of 2 perticulsy caso, v langul of rhes
delay 1g such thaw prajudics oo e accus-d, con be presumed.
Wren fhiz s age 13 roachod, onhtr faclors ol Ilocksd sy than

for The aolay,

1"\

wo say, Ghi roasouns givop by bt pLisccunior

whothor the sccussd has dona apyshiong oo "foicd

LS

che propscuilon

to bring oo cazo on for irial, apd mosy importantly, ALy soitual

v Ymy 3

prejudice thas may have dotn oaont La nam such 2s the unaveilability

of hisz witnusses doo oo thi delay.  Inkooon’ in all thost aspucrs

of Lh. oxem:asrian, .8 an artrnpt to drboomind WwhRorher an Aaccumid,

can, ir the Futuie rzecdwve a faiy honsing noa ceasenabls Lime

givep riv sxistiing clroums:ancas.  in P, insiant cast- the traal,

and boin 5 :g@s «f app-il having all b cemplotad, b inly

determinzsticn that can by made s whanbor thi appellanis pve.ivad

a fair-hoearing wivnin & reaseazble time.  Tae guosiion of woethar

ehe lengni of delzy 1e presumprively projudicial is no long-v

rolavany, ars bat real guesrion ar o his stag. is wieinsi boecause

of thr delay ‘haro wog actual projudier o vhe apprllants, =8

priesump’icn ~f prejudice would be b

e

~r2d by ¢ dumonsitraiicn
thevs was in fact no projudice ©o thi appollants,

Was therc any projudice to the appellents?

Dr. Barvpuni. advoneod “wo submiscions

\ﬁ

in this ruegard?

i, EHigouss of thoe loog dielsy, e maintainad,
“he appd 11an*s could aon f£ils grcundo of
1 te suppori chely pouinion s

Lo appu“l, #s no reasens oo ihﬁ

a1l in tho Court of Appesl nad besn

iod strongly on ono cloment of i
facvor - woie factor boing S Lbo

: rf Powszll, J in Barker v. ¥ingo
suprs) as referred Lo by Lord Tomplaman
.~ Bell v, Director of Public Prosccutions
(supta) atr page 32563

any

hian
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rainipg chat voo Long grlay boowainang on L fensong, caus oo

sunscl of coursa
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greit anxis Ly angl cooenrir LO tier appellacts.
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covula unly advane: RUGRIFINLE Gl

Jyr TR ClLroumssancos of hhils caso. DN My ViEOW,
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domons Lrrhod o enxiohy apd cancors in velaclon ko hrle desiva
ro proeoad wiih an appsal o tho Judicial Commat Lo of ths Pr.vy

Council., Inciaod, whil: awaliting the Ygasons, yanhoy unan pursuling

/;\ procoss in ap offor. to pasien tho dellvecy of ohe xeasons, Rt
appellant Prait was occuplcd WiLilh PULEULInRG BiS poninion Lo Log
InLer-americana Commissicn on Humen Righis. In fact al-iiough
vhiey recaived they rossons in Scptomber 1584, thuy did nmot loage
notice of intonticon o appoal fo the Judicial Commiiioe cf Lhe
Privy Council uvntil the 13th Herenn, 1586, Thrre lg no vidhnee
aisclusad in the cwcerd, that the apprlliants suffoeoed any anxialy
wiich wrs Aircchly sutriburabls o the failurs of vhe Couri of

ppral ro doilver its reasons 1no3 shorucr time, and consoguoncly



ne waelight can b given wo Dr, Larneti's coarenticn in this regard,
In sc fav as the filing of grounds is CONCHINNG, ASSUming
chat Dr. Barpnaoi's convanliicon, with which I do na- ngroe for
the reasons expressed in the judgnent of Rows, P Cha counsel ro—
prescnring a poritiencs in A poiition wo Her riyjoesty an Pravy
Council camnen comp-ennuly de so withour knowladge of this Court's
rrazons for dismissing an application, whes prejuaicr has cha
appzllants shown thai has acerucd Lo “hem os o rasuly of tnv dolay?
The decisicon of this Cour: was givin on Doctmbir 5, 19¢0. On i2th
June, 1981, tho apprllants pevitionnd che Inter-hmorican Commission
en Human Rights and “hough the ceasors wore dolsvesd on L 24th

Seprembex, 1564 Lt was not unzil afto; sheip priiiicn to the

Intor-American Human Rights Commission wis vojreted on Octekex 3,

1984 thar ihay £iled netics of intontien o appral te Hor Majesty

=
g

s

i rivy Counc

i 1.7, xn March 1966, and this aftoar whe appellant

Pratt had pevilioncd 1o 1he Unitad Neti-ne Humen Rights Commissicn

in January 19¢¢. Clearly then, th sppillants dimonstratcd no

)
-

anxizty te pursus bhotir vright to pztiiion Her Maj sty in Privy
Council. In my view thso rocord, domonsbtraicsg, that rether than
sufforing any prodjudic., tho appCliants usod their logal rights as

Lhey are zntitled te 8o, o dafer Lao day of vockening in the hepo

that they would bo ablz  to ~xicopd thisr Iives, whils the lagal

o, procasses continucd.

H

v

i any svont Lho petition was noard in vhoe Privy Council,
and an that timy no cemplaint was appsrunely mad- i relavion o
any alleged broach of ¢ho appullanis' constviiutinonal right under

Seccron 20 of ~ho Comstiturion. ne wlready indicatad, iha

pctitions waere hoard an

ol

dismissad, with the lssrnod Law Lords por
Lord Templeman cognizant of the leng dilay in the handing down of

the ieasons for - he judgmene of th: Ceure,
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Tha appoliants have thorofare oxhrustsd all theis appuilate
rights, during the coursce of which they mads neo complaint of
any projudice wihich rhe delzy of 3 yaars and § monchs could
have causcd,

In conclusion, and for the roagons hoyowefors starnsd, no
gvidenoe fXists upon which it could b corrocily concludad rhag
the appzllsrts’ constizuciconzl raght 1o "2 fai: hoaring wizhin o
reasonable timn™ n=s boon breachaod,

2. IS DELAY IN CARRYINRG OUT THE SENTEHNCE OF DELTH

INHUMAN AHND DEGRADING PUNISHMEHT OR TREATHENT
CONTRARY TOQ SECTION 17 (1) OF THE CONSTITUTION?

Sceolion 17 (1) of ‘he Consiiiuiion scanes —

17 ( } Mo pugseon shall bt scbj.cuiod o
turs or %o inhumen 2p dugiading
5 hnu“nz' cr othag ryearmon: "

The conssaticon mads on bebalf of he ~Apprllanes is that jo

OXRCL8s oI twolve yaars . having passced, sircs tholr convictiens

i

and swntones of d2ach, and givan ororiain circumsiancaes, which will

&

outlingd lzior, thav 1o oxocube =hs Juntl Sontoancs epea Livm

-
-

| ]
g

At

Qi

weuld apeunt te inbuman and duegrvading tooaiment
by virrtuz of svteunien 17 (1).
in dealing with iho vary gu-stecn in so far as it rolacos

o long dalay in corrying cub vhe dosth sonilonct Lerd Bridgo of

Harwich inp drlivering th. sp.ooch oF th. majorivy of wie board of

!..
e
o

Privy Courcil in Riley and others v. 4 Liorney General of

Jamaica and suacthor (18827 3 All £E.R. 469 Al 472 znswoeed o

'
,..
e
=T
far]
(¢l
vo

in Jamaica santunces of doarh
sentoney fer murdsr undar s 3
Offercos against the FPorson Act
bz.n amondsd ip nny rospacy mo
igssue undsr considoravion sin
ontoin 1864, The manncr of
soptoner authorised by law is by hanging, and
Lhi passing of ‘i sontence w2lso providos
lawful author.iy for ihe dotone: ¢f the
condomunasd man in prison 5
Lnc serinnee is ancubed,
Cuite spart from 5 17 of tho Conpstirtuticon
ithe coucinuing cc“311tuticﬂal valldiry of
the death sentonce is pur bayopd all doube
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i my viow -<oag diles, which whig Coury s beund ro follow, rially
QUITIMLIBUE JRAG LIsus agalnsit nho appollaonus.
Dra. Berponr, how ver, contoends ithal for twe ooasgns oh
doclsiuvn of i Privy Ceuncil irn Riley's cass cught not o bind <hs

Courw, ip zne crvcumstancts ¢f whe instani casc,

1. Tnav wn tht dinscant caso, i addiilon o
delay ther wors 2thin: circumstancos which disbtinguis
from zhas:s in _h: case of Riley (supra).

2o Ikt ine mejerkty in Riley's caso (supra)
pPropas: Lions anunclc in e casas of

rgnorod

Abboti v. nttorney Gepcral

of Trinidad & Tobago {1i57%} L W.L.RK. 1347, and othur
applicé srolict principleos of int-rpr ven ef the Co

COoRLrary o Lho

Ccrsis Aand
NS TUnLONn

]
-

all E.K. 21 (1% W.L.KR. £a%

£ inguriam ang should ol

e LD MOVAACLIYG cliis Algumonu, D,
W, - - e v ar T o
Tho svidiones is clear
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fh

y tha law fon porsons
Me o of goennh and rondorod
Lhe oo of Lhe dati punaliy
1n Circumstancts, crucl inlhuman
and unpcenstitu-icnal,.®

¥ o

b h

13 summary, Lhi submission censends “hat no
thare a leng delsy, aitribucabls, not ve { D appall
L P
bl Stal bar P 185050 0 dopth warrsani AU z
vl Srat:,; ¥ ESSUs O a2ain warrsnis during theo

~Lmrrican Human

United Horions

Humzn Righis Commitzoo

]

Kig

et

toguibor amounicd we inhuman and degrading troatmen. .
SMphasizes Lhai thorr complain: addrosscd nov tho puié
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wreatment and maint2incd that oho
{supxa} dzd not considsy whither

inhumaen and degyading ‘rizeimontt.

To deal frx

stly wich winw

hor

ariiy in whe Riley caso

nguhy dolay would amount bo
s wajoiney judgmonit oin

by would 211

‘long dalay!

within thv words Yeor cihor tveatmont™, 25 is nocrssary cnly o
cfor again co thn spocch of Lora Bridge whiord he ourlined whve

subjecr matigr for docision in that case. H saide
"e.. Thi prosaont appoenls b ' Majeesty tn

Ceurncil are brought pursuzni to loave
grantod by vhe Coure of hppial of Jamzica
20 25 Sopiombor 1930,

_ appullants coniend ihan o oxrcull
T m«h;vicuk cf & rastd on cham An
1875 and 187¢ would now b, and indoed
would bavv biteny 26 any mime sfsor nho
issan of tho warrzsnts in 19279, Ly g<ason
both of tha longti and of L clrcum-
slancas of the duley brlwson samosnes
ard wxzcutien, 1nhuman or dzgrading
punisimont or othier fygatmani.”

FEmphagis addad;

':f
Fy

»
L&ads

(-&

"accoraingly, whatsvir thye rossons, foro,
cr lungri of, dolay in xocuting o
sentunce of daeath lawfully imposcd, < hw
dolay c¢an affcrd no greound for hold*ng
tho oxocutdion io b 3 coniyaveontion of

¥

s 1i7{1i) (Empbasis mi

i1g cloar

the sentence of copch lawfully imposad

17 (L), wha:

venvion of soctaon

the appollante malin

Thuy cen-.mnds
1. That cho delay wes duc

thy lapse

by Lord Bridgs in Riley, whive he indicates wich gr

the: langth of delsy for whabhevoer roasons canna'

(1)

4

secrion 17

0o

thwn, that leng dslay par

Sl

I

rasponsibility by tha Stat::,

s:2 1n «xocuting

CL R amcunt To & conira-—
i, oty clrcumsiancss which

this ceéso from what of Riley.
o Lo thuir own actiions bur to

This agaln is answzrad

e

wat clarvity

be An broach of
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o

Hrvortheless, the facte disclose that why only laches

for winich thr Scata could bw hald rxeeponsible, was in the vardi-
ness of thoe Couri of Appeal to give raasens for its doecision for
dismissing tho appeal i,c. 3 yrars and 9 monins, Tho complaint

of the appellants in relation to this period losss any ozl
cignificancs asz dusing chab poriecd +he appollant Prani was
pursuing his petrition to the Intaer-himarican Human Rights Commission

the result of which weuld necessarily have affectwd thae appollant

{.
n

Morgan., Significently, Prait ha irst putiitilonad thao body on
Jun< 12, 1981, zpproximatvly six monnhs afvar the gismissal of
thair appeals. At the time whgn this Couri <vonsruslily handed down
ite reasons on gepismbor 24, 1984, the priition bafor:s chis
Intornaticnal body wis suill pending and was new d.ocided upon

urntil Ocicbar of 1984, The Human Rights Commissi apparantly tock
a peziod of 3 yoars and 4 monihs 1o mak: =hicir dewwrmination, a poriod
during which ths appellanis ware guiiu willing to wait, for thuy
did aor precesd with tbeir appaals o Her Majisty in Privy Council
uptil March <f 1966, i.o2. 18 months 2ftoy »ha raasons for judgment
nad bzen given, approximatoly the sams {(i.o. 16 montis) afror the

appeal to the Intor-samerican Humar Rights Cormission had becn

rejectad and in tae cass of thr appallani Praut upproximatsly thoas

=

monihs afvor nad sppoaled o the United Nations Human Rights

<y

Commiroesn on Ja

s

uary 28, 1986; who eppellani Morgan not itaking ihat
courss unuil Mareh 1967. Soen sftoer, on uls 17th July, 1986, whe
Judicial Commici«: of the Privy Council dismissed -heir potivions

buc the United Hairons Human Rignts Cowmitteir, on tho 2

}k,,

<y
=
‘...n
(e
oy

1885 (a few days later) raguestod tho dGovernmest of Jamealoa o
issus a stay of cxscution of any death wirrant, and at the sams time
requestad furcheor information which wasz supplizd on Hovember 18,
1556 approximat«ly 4 months latar. Up uptil thon, no warrant had
beon issued for tbhe exscviicon of the penality lawfully imposs#é by

the Court, and in my view, certainly during tnis perioed ths
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appellsnis wer: pursuing fholyr logal romedics anc in is morgs than

b

- baving boon allewed the pro-

oy

trangs thal La.y now complain f£o

©

longation of thoiv lives, in oxdur (¢ pursut thosc gighits., Buw te

I8

this point in “ime it is only July 1986. What h.ppened therecafter?
On th: 13th Fabruary 1987, iha first dueaih warrant was

issund. At th{; Times, in the cazo of Morgan, Lhord wore no

appials or priivions pendiang, the Privy Council having dismissed

his preiiion op July 17, 1986, It apprers howevor Lhail niw

intgr-imsrican Human Rights Commission was roviocwing its ducision

el odown a rovisced dacision

o,

of the 3vd Covobor 1984, for 14 later nan
or the Sth July, 19¢7. Morgan navzrethe loss, choe warrent ¢f vhe
13th Februayy 1967. having boon shayod opn the Zlst Fobruwary, 19387,
chan patition ¢ bhe Upnited Haviens Commiile~s on tho 12tvh Maveh 19u7.
At tho dete of The issuc of 1hils warrant Prati’s cap: wag unduy

consideratlon apparently by both human rigits bediss. In his

g

affidavic, b zppellant Pratt deoposwd thal Yafior protestis agalast
the issue <f tho said warrani wire mads on my bzhalf, vhs Covernoi-
Geoperal au Privy Ceuncil of Jamaica on cho 23rd Pebruacy, 1987 a2
aboul micday graniza 2 stay of mxecution of Lun sala warranl.® Tho
axacution programmed to be carriod out or tao Z4xh Fobruary, 1987
was therefoxr: svayoed, 2s a result of rropresantation magse on ths
appellants' bobalf, tho reason for the acqulasceancse bring cloarly
the pending copsiderntion of ithelir pétdbionsybyrtheé Internatianal
bodices. In so far zs this prelongesd thoe duration of tims - thoe
appellanis canner vhorzfore bo heard 1o complain,

On the Zlsi Fobruary, 1988 warrants wore issued for the

second time. This 1s spproximately, ops year after the issuw of

4]

tht first warrani, but still no docision had beon rocmivaed from Lhe

»
t——n

™

Unitzd Hations Tommpititon. Exccubion was re fake place on Lhe 8th

March, 1988, but again a stay was graniod, nos doubs, alihcugh nct

clzar on tho p:cord, beoeause the per

teda

cien #o the Unived Hations
Committee was still under consideration. Cnce again the lives of che

appellants wers prolonged. Then on the Gth April, 1989 the¢ Uniced
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Nazrons Committes handed down its dscision.

Ths: abgve summary indicaics cleoarly char throughout the
pariod from 1530 whan thoir appoals wors dismissed and Sth hpril,
1989, wne appelianits wars pursuing lagal ropresantations wizh thc
purpose of provoniing tihc exccutisn of ¢hair sentoencos. In Wy
view in so far 2c that poried is concernsd, it was fhe rasult of
the actaons cof Line appellants than cruacad and longthaned choe
dzlay, the Governm.ent, at coriain stages, dumonsorating a desaira
Lo carry cut rht sanucaces imposad by he Court.

Dr. Barn.:ti however also contends -

-

potitions of ©he a2ppellants wern buing corsidered by the Incor-
rnational bedizs, and late communicavion of stays, amounzed wo.a
brorcach cf szevion 17(1).

The repoated issue of warranis relasscf course to tha
LWo occasioens alrcady reforred (o, on the 13:¢h February 1987,
aad agelir on une Z3:d Fobruasy 1983, a thixd boing whe subjoci of
ihis action. Tp: lavs “communication of s:aye® related to one
such allsgation in respect of the warrane of the 13ih Fobouar
1387, where it was centonded by che appellants that having baep
taken (o tht de=th crll, and thic stay having boon granitad on tho
23rd February 1987, chey wore not se informsd until iho Z4gh

February 1587, 2 merc 45 minuies bafor. tho oxacution was dus L

o

take placz. The learnid trisnl judges, howovo:, peoforrad bhe

ovidsnci proffered by ithe Government that the informatior was given

to the appollants on tho :3rd February 1987, when they were theon

remevad from th "gzavh cells™., This allogaticn is thorsfore of

fody

ne relovancs, bur it is woriby of notz that rthis was one of the
points that led - the Unit-d Harions Committc: to conclude zhat
the censtituvional rights of the appellants wsrs broachad ~ that
cvidance not Lhaving been challenged beforo che Commitiond.

Dr. Barnctito, however, contendad that tha issulng of thoss Lwe

warrants, and their withdrawals ceusad the appellants  acuta
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suffering and extrom: psychological d¢istross, thus Aliering who
nzturs of wbhs treatment contemplated by zhn Law. Tha ovideones
of ons winness 1.8, Fr. Bryan Massio which ssught to support the
allogation of “"sufforing” wont *o nought when he admittad in
cross—examination that his rvideonco in his affidavit thar ha
had secn ibe appzllants on the day of the 2316 February, 1987
whaen he allegnd chey sad net boen informed of she stay of

execution, was pot factual, as he was nol as Lhe prisen on Char

It appcars to mo fthaw iz appecllancs, canpotb succissfully
maintain this argumony, which on the one sand,; puts blamc ang

responsibility on fne Staua for lenginening “ho rime within whaich

0

to executs the punistment of the Court, while choy purgu«d uboir
varicus povitions, and on Lhoe othaor "ery foul” wnan the Staie

RLLEmMPLS 10 Curry out that sonuence.  nomy viow Lhe liarvsed trial

b
ot

jucgas tha Court bolow were corrict in heldiag Lhav in the
circumstances of ihe casc, ueking all the malters cemplained of
~RLo considerabicn, the issulng of Lhe warronus were in accerdance
with the vespensibiliny of the Stabe oo rxocute Lhe senicnc-
sutheriszd by law =nd that th: case of Riicy is binding zuthority
vibich cannot be wffecrively distinguisied on Luo facis from the

i d

presont cag:i.

2A. INCONSISTENCY OF RILEY'S CASE WiTH ESTABLISHED
LIiNE OF LUTHORITY

Tus: cenroention of Dr. Barnett is ~het vio majority judgms:nt

ot e

in Riley's cass ignorod corlizin propogitions in he cass of

&bbott v. Zttorney General of Trinidad and Tobago and Others [1979:

1 W.L.R. 1342, and coms:qguently is p&r ipcurism. 1% is rrue that

L=

£h2 learnsd Lovds who were in the majerity did not trtat with this

cast in the spacch dolivered by Lord Bridge, buw thai the casec was

cited for tiiir comsideration is without deubu as it formed part of

1€ reasoning in th:s spucch of rhe mincriby,
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The passsge upon which Dr., barnes: roliss in his submission

in rvespect of the hbboti cas. (supra) °ppsAars in 7h

i

pu-ch of
Lord Dipleck whe deliverzd thoe judgmont of *he Board and r.oads

as fellows:

"Their L““dsh_ps acc'ap~ Yhat 1t 135 possibi=z
to imagine cases in which the timer allowed
by ihe authoritiss to rlapse bouweea thz
proacunceryni of a death zen @ncc and

necification o nhe condemned man that it
was vo be carried cut was sc prclangad as
to arouss in him & reascnable belizf that
nas death sentence must havs besn commubed
to a sentences of life imprisconmant. In
such a case, which is withou! pracedent
and, in their Lordshipe® view, would in-
velve dzlay measured in years, vazhsr

than in menihs, it might be argused that
che taking of ihe condemncd men's life was
nor 'by due process of law’; bui since
noching like 'his arises in the Lnstant
casg, this question is ong wﬁi-: thoir
Lordsiips prafer Lo loave opan.

{ Emphasis added]

Te brgin wish, the statoment proasupposss a siiluation whors
the period ig prolongsd withouf 4ny sreason oxisting chersfor and
consequently arousing in vheo condeﬁned; "a reasonable bulief" chat
his sentence would be commutad. In “he instant case iLhi oughouT

the period, except for the pericd April 1%2S8 te 2lst PFebruary, 1991

(which will be dezlt with lzter) there wa

i

zlways in procegs for

the most port some procweding  initiotod by the appallants; |
Differant considerations would thereforc by noccassity apply. In any
&vent, their Lordships, gave nc definirtive conrclusion or the mactar,
and left it cpen for decision 2% a future dazte. In th# Riley case,
that day camu:, and the Board, answorsd by saying that delay fer
what=ver reason, cannot be ground fer bolding thas section 17 (1)

was contravenad.

2B, Minister of Home Affairs v. Fisher [1979% 1 ALl E.R.

21. Dr. Barmsii, liks the minority judgment in Riley's case contends
that the majority farled to apply =he liboral principles of inter-

pretatvion, az wa

7]

cnunciaved in the Fisher casz, and instead appliad
"austire legalism® in ivs interpretation of sociion 17 of tha

Censtitutrion,
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i am nobl porsvadsd chat (ho interpretation. by the majority was
the raosult of an approacii, applylng "ausucre legalism® and find
that the conclusions thoroipn are in koecping wish my own views,
and apptarv Lo bs guibs consisrtent with “he principles laid down

in the Fisher casc for thx interpritziicon of Constitutionsg.

&,
g
)
'k
&
2
2
%
b
=
o
e
\Q
b
o
e
r
&
&

Lor¢ Wilbecrfocres in his sproch cxplaingd

neerpraolation as follows:

it

I

+es WO Lreat @ consitibtnui lonal instrumznt
sucn as this as sul generis, calling for
pranciples of intorprotation of its own,
suivsble to its characiar as alrcady
described, without necussary accoptance
of all the presumptions thait are releovant
o legislacion of privats law.”

In their inverprelations, the majerivy did follow well scrtled
principles alroady prenounced by cheiv own Sosrd in cases such as

Maharaj v. Betorncy Genmeral of Trinidad and Tobago (Ho. 2) {19731

2 A1l E.R. 670; Director of Public Prosecutions v. Nasralla {1567

2 All E.R. 1l¢i; . defreitas v. Benny [1976) A.C. 239, all of which

dealt with the zntecpretavion of Wastllndian Constituiions and which
Lord Wilbearfcscs in *hi Fisher case racognizod te be 0fF the sam:
family as that of ths Constitution of Bermud: with which he was
acaling.

in summary, nothing in the argumonis advanced on this issuc
parsuaded mo wo the viow that cthe principls lsid down in the Riley
casz is not applicable 4o Lh: instant cass and consegu.ntly I would
conclude chat leng delay in thz oxccution of iLhe death penalty
imposad by lawful autherity, in the circumstancss of this case cannos
amoun®. ¢ brsach of the rights proserved under sceciien 17 (1) of the
Censtitution. This issue in my view mus: thorofeore be dacided

against tho appellants.
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d"!
3. Was the decision of the Governor-Gemeral:.unreasonable,
arbitrary and in breach eof natural Justice and the
Constitution?

The gravamsn of tho sﬁbmission in thiyg ::gard'conccrns che
contenticn that the exercise of <ha powzrs of the Goevornor-Gencral
undex section 90 of the Constitution is justiciabls, and cons¢~
quenily, ‘he mannor of the exercise of Lho powszie ¢©an bﬁ challengacd

in the Courts, and bo subject Lo the ordirxs of the Court, Tihc

power unceor scction 90, of course rolates 4o b prorogaiive of
mercy. 1L stoies:

90, (1) Thw Governor—-Goneral m2y, in Her
Majosty’s name and on Her Majesty's
behalf -

&) grant o any psrson coenvictoed
of any offence against the
law of Jamaica a parden, cither
fre: or subjmet to lawful con-
ditions;

(b} grant te any parscn = rospics,
either indefinits or for a
specified paried, from {he
exacution of any punishmant
imposed on that person for
such an offencu;

(c) substitute a2 l:iss sovare form
cf punishment for that impesad
on any person for such an
cffonece; or

(&) remi: ths wholo or past of
any punishment imposcd cn any
pr-rsen for such 2n offones or
any penalty or forfolture
ethorwise due ro vhe Crown on
sccount of suchh an offunce.

(2) In the oxercis: of the powers
cenferred on him by this secticn
the Gevernor-Goneral shall ach on o
“hn recommendation of fhe Privy
Council.”
The appellants contend that the power having been provided
for in the Constitution, and in particular that part of the
Conglitution which deals specifically with "oxecunjive pPowgLs”, ,and

covering as it does, in s6 far as pardon and commutation are

copcarned, the gntire field, no residuc of prerogative powsr remaining,
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-ha powar bhas thercfore becoms a part of W constitutional schome
'nd tis exsrcise must thercfers conform wiih the principles of the
-onstitution and conmseqguaently is reviswabla inp the Courts.

This argument is based on whar Dr. Barn:xtot described ag

“the new devalopment in the law", wiere ihe oxorcisye of przregative

{

pPowsrs is not auiomstically viuwarsd as outside the scopr of judicial
ceview but now d.p nds on Lhe narure of wht subject matizr. In zhis

arts’ continiion is sound, and is indeod supporiaea

bt

TEspect thl appel
by the auineritios., Tie issuc which is for determination in tha
“Astant cas:, however, is whoiher kb TREYrcLse of the prerogacive
“f morey 1s of suck a nature, as co be subject to judicial review
by ths Courtis. ‘

in advancing these submissiocns Dr. Barneit cited in support

nLer 2lia CCSU v. Minister for the Civil Service {1%84; 3 All E.R.

35. Dealing with “he subject ¢f the rovigwability of the exercise
“f the royal prercgarive Lord Scoe an in delivering his spaech ia
" he House of Lords said:
"+« Like my poble and learncd fraiend
Lord Diplock, I buliave that the
- law relating ro judicial aview Laz
oW roached the stage whore it can
b: said with confidenco that, if thno
subject matruer in respuoct of which
prerogative power is 2xcrciscd is
justiciabla, that is to say 1f it is
& marier en which tha court ecan
adjudicata, the eoxarciss of the powsr
1s subjech: to raview in accoraance
with thg principles developaa in
respact of thae review of the 2xercise
of statutory powsr., ... Just as
2ncient restiriciions in ihe law relating
Lo the prerogativy writs and orders
bave not provented the coucts from
sxtiending the roguriremens of natural
justic2, pamely the duty o act
fairly, so that it is reguired of a
purely administrative act, so alsc has
the medorn law, a vivid skahch of which
my noble eand learned friend Lord Diplock
has included in hig speech, sxitended
the range of judicial roview in rESpece
of Lho exercise of preregative powar..
Teday, cthorefeors, the conirclling
facior in deisrmining wha-hog Lho
Cxexcisn of prerogative POWRL 15 sup-
dsct to judicial rrviiw A8 nop 1is
sQurce but: its zsubjoot matigr, "

] Fy

{Emphasis supplicdj



Lovd Diplock (at page 350), was eof the opinion thas ic
mattered not whether the cxercisc of the prorcgative derived
1ts powrr from statube or from the common law, He recegnized
that there are s%il1l TEMALINING a residus of Lhe prerogativa
powcrs which derive peower not from statuts and stared thus:

"Novertheless, whatevaer lapel mey be aciachod
to them ibere have urqusscionably survived
into the pressnt day a rzsidue of miscclla-
necus fizlds of law in which the executive
goavernmant revainsg ducisicn~making powors
that aro nor deperdent on any stahutory
authovrity buw nevarchoeless have consagueneeas
on ihe privats righis or lagivimacs
“Xprctations of ochor p2rscns which would
render the decision subjuct wo judicial
reviaw if the power of the ducision-maker
Lo makz thom wores statutory in origia, ..
My Lords, 1 see no toazon why simply
bocause a ¢acisivn-making powsy is dazrived
from a common law angd not A statutory
scurce i:n should for thao~ r<ason only be
immuns: from judicial roview, "

»

That Lord Diplock held the opinion that the exarcise of the prerogative
in certain Ca2828, was net justiciable is damenstractad in the follow-
ing passage of his speechs

"Thz raason why tho Hinister for the
_ Civil Sexvice decided on 2o Docambex
1983 vo wiihdraw rhis boanwfit was in
*he intorosis of nistional szcurity.
National BLCUYLtY 15 hoe responsi-
bility of “he GXLCULLVES goevirnmani ;
what action is noedod to proiact iLs
interests, iz, as rhe casce ciis
by my noble and learnsd f£ricng
Lerd Roskidl cstiablish ana common~-
82nse risalf G1C%a1E8, a martor on

—— which those on whom. thes responsi-—

bility re8ts, and not tin: courts of
justice, mus: have Lhe last word., It
1§ par excellence a non-jusrticiable
question. The judicial praecess is
totally inep:r to deal with the sor,
of preblems which it involves."

ord Roskill was also of the same viaw., in his spuech, he uttered
e following:

arl Hem » '
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YBul I do not think thav thet o

ighv of
o challengs can be unqualifiad, I must,
S i think,depend on the subject matter
i

of th: prarogative power which
TXercised.  Many examplés wers givea
during th- argument of prerogativae
POWZrs which os at prostnt advised I

do not think could propexly bz made

the subjech ef judicisl review.
Prerogative powsrs such as those reolear-
ing to the making of trcatiss, tha
d2fzncz of the realm, thc PYLEegat.ive
of marcy, the grant of honcurs, tho
dissolution of Parliam:nr and the
appointment of minigtors as wsll as
othwrs arw not, 1 think, suscepuible to
judrcial reviow bocausz thoir pasure
and suvbijoct maticr L& SUCH & ne! o ba
amenabls to the judicizl precaoss,”

{ Emphasis minc;

in my view the excrcise of the reyal przrogative of mercy,
is a subjact mattar, the pnaturs of which is such as not tg b
anenable o judicial reviaw.

Loxrd Frasor of Tullybetton, in thy CCSU case (supra)
APPATENL.y accapting ths submissiors of couns«l for tﬁg Ministervr

recognizad that in so far as prarogétive powers are concernad chere
. Ca

wers twe propositions:

"{1) that the prerogativy powsrs are
. discreitionary, ihar is to say

Ry may be oxerciseé av tihe
discration of thx severasign
{(@eting  on advice in accordance .
with modern constitutional
praciicz) and the way in which
they zrz cxercised is not opLn
to reviow by the couris;

(2) thai an insvruclion given in
“he oxercise of a delegaind powaer
confarred by thsa soveraign undoer
the prercgative enjoys che same
immonity from raview as if it wore
itself a direct excrcisc of
Prercgativs power."”

dealing vith the first preposition Leord Fraser, examincd some of

the authorities, and +hen continued thus:
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casi shows, Lthe

courts will inquirce inteo wharher a
particular prerogative powsr <xigts
or nct and, if it dous oxist, inio

its extoent.

But once thes existence

and the axtent of 2 power arw
ostablish«ed to thoe satisfaciion of
tha court, the court camnot inguire
into the proprigty of its oxcrciss.
That 1s undoubtedly the positicn

as laid down in the authoritioss o
which I havse briefly rofsrred and it
is plainly rcasonable ia relation o
many of the most imporrant
prerogative powers which zre concern-
©d with control of ihe¢ armad forcas
and with foreign policy and with
ornher matteors which are unsuitable
for discussion or review in the law

couris. ..

L]

Howoewer, havang bascd his conclusion on the second of the propositions

which wa: relovant to that cusc Lord Fraser praferred "to leave the
P

qucstion open until it arisos in a case whore a decision on it is

necessar.’" and "assumed withoutb deciding Lhat the first proposition

was corr.ct uand that all powers cxorcisced directly under the

prerogat. ve are immune from challenge in tho courts.”

T.'z powers sxercised under section 90 (1) of the Constitution

A< powers which wore, before Indepopdance, oxarciszd by a Governor,

whe was ~hon the represcont

thosz povars on hor bzhalf.

ative of Hor Majesty and who excrcised

On attaining indepondence, the Gcvernor,

was replaced by a Governor-Gaencral, whe is appointed by Her Majesty

and holds office during Her Majesty's pleasure. In actual fact in

making fthe appointment Her Majesty acts on the recommendation of

the Prime. Ministar who may consult with, but is not bound by the

views of tha Leader of the Oppositicn. Tha Governcr-General is Her

Majesty's reprosentative in Jamaica. (Sce section 27 of the

Censtitution.) Scction 90 is cherefere an enshrinemsnt in +he

Constitution of ths common law powaers that already existed before

the attairment of independence.,

make it ¢bundantly clear

indeed the very words of the section,
) 3 A

that the Governor-General oexercisas those

powers "in Her Majesty's namz and on Her Majesty's behalf.®
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In my view, the exarcise of the prerogacive of mercy would
fall within Lord Fraser's first propesition, as it is an excrcise
of a discretionary power by ho Govornor-Gznsral, acting on tha
advice of cha Privy Council. The provisions of section 32 (4),
which prohibits any snquiry as ito wheihar the Governor-General,
acted with rhe adviee of the Privy Coupcil is support for the
fact that thz voxry nature of the subjzct marier prohibits any
enguiry into the manner in which i% was exercised.

Thr provisions of section 90 do not create a legal right
in condemned persons, te be bepeficiaries of the power with which
the Governocx-Genaral is thercby ~ndowed. The power is aiscrztionary
and relates Lo a consideratiosn of whecher Gr not the circumstances
of a particular case warrant the grancing of mercy to the conwicted.
The words of Lord Dipleck in deFreitas v. Benny 11975} 3 W.L.R. 388
supparta this vicw. In dealing wiih +he provisicns of the

Constitution of Trinidad and Tobage he statosd at page 394:
“ese Bt common law vhis has always been a

matter which lies solely in the discre-

Lion of ths soverezign, who by constitu-~

tional convention sxercises it in reSpectL

of England on tha advice cof the Home

Secratary to whom Hor Majesty delegaies

hor dascretion. Mercy is not the subijact .

of lzgal rights. 1t brgins whore legal

rights ond. A convicted parson has no

legal right cven to have his case

congidered by the Home Socrertary in

onnaction with ihe exercisz of the
prerogative of mercy. iIn vendering his

advice to the soveruign Lhe Home

Secretary is deing something rthat is

often cited as che cxemplar of a purgly
discretionary act as contrasted with i
the exercise of a guasi-judicial function.
While capital punishment was still a
lawful penalwiy for murder in England it
was the practice of the Home Sucretary

in every capital cas: to call for a
report of the case from the trial judge
and for such other infermation from such
other sources as ha thought might help
him to make up his mind as tc the

advice that he would itender to the

LY 'Y L



~51-

~"sovareign in tho particular casc.
But 1t nevair was thz practice for
the judge's roport or any other
informacion obtaincd by *he Home
socretary to bs disclosed 1o ths
condomned psrson or his lagal
reprascntatives." [Emphasis added]
in Jamaicas, by virtue of section 91 {1) ©f the Constitution
in the case of perscans sontznced to death, cho Governer-General is
requrrad Lo cause 3 writien rjeport of the case from the trial judge,
tegother with such other informacion derived from the record of the
casec or zlsewhere as ko may require, 1o bs forwarded to Lhe Privy

Council so that the Privy Council may savise him in accordance with
thz provision of soccion 90. He was Laver required to disclese any
of this information :¢ th: condemnaé man nor bis legal representa-
tives, and though written representations would bse considered, there
wWas never any right for the condemned man or his legal representative
t0 be heard. The procedurs in Jamaica is in great similarity to the
practice that oxisted in England whesn the deatl penaliy was lawful,
and so the words of Lerd Diplock ars applicable. The sxerciso of the

prerogative cof mercy is a purely discreticnary act, designad to

offer "mercy" in appropriate and deswrving cases. It is a discretion
reserved for the exercise of ithe Govirnor-General on the advige cof
the Privy Council, and in my view, not a matitdr thsat 1s amenable to
Judicial raview. The dicta of Lord Bridge of Harwich, delivering
the majerity verdich in the Riley case (suprz) also recognized that
thc Courts should no% in any way usurp the Constituiional functions
allocated to the Governor-General. in dealing with the question of
delay between scentence and execution taerecf, he statod:

"Their Lordships fully accep®: that long
éalay in the axecution of a dealh
sentEnce, cspecially delay for which
tie condemnaed man is himself in no Way
responsible, must be ar important
factor to bs caken inte acccunt in
deeiding whether o susrcisec +he pre-
regative of mercy. Bubt it is not for
this Board to usurp ths functicen
allocated by 5 90 of the Constitution
to the Goverrcr-General acting con the

recommezndation of the Privy Council
in Jamaica, "

S 'y »

"
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in any event, accepting the criteria as laid down by
Lord Piplock in the CCSU case (supra) by which an executive
zcision would qualify for judicial review, I would find thac
the sxercise» of the prerogative of mercy, quits apart from not
being amenablce to judicial review, would not in the circumstances
of this case so gualify.

AL pago 949, of that case Lord Diplock said:

"Te qualify as a subjrct for judicial review
the decision must haves cens¢guances which
affect some person (or body of perscns)

ther than the decision-maker, altnough it
may affect him toc. It must affect such
other person zither (a) by altering rights
or obligations of that porson which are
enforceable by or against him in private
law or (b) by depriving him of some
benefit or advantage which either (i) he
has in the past been permitted by th=
decision-maker vo «¢njoy and which he can
legitimately expoct to bo permitted to
continue to do until theore has baén
communicated to him some rational ground
for withdmawing it on which ho has been
given an opportuniiy to comment or (ii)
he has received assurance from the
decisicn-maksr will not be withdrawn

- without giving him first an opportunity
of advancing reasons for contending that
they should not be withdrawn. (I prefer
Lo continue to call vhz kind of )
expeciation that qualifics a decision for
inclusion in class {b) a 'legitimate
@xXpectation' rather than a2 ‘roasonable
expactation', in ordcr thoreby to indicate
that it has consequzncss to which aeffzct
will bz giver in public law, whereas an
¢xXpeciztion or hope that some benefit or
advantage would continue +o be enjoyad,
although it might well be entertained by a
'rzasonable' man, would not necessarily
have such consequances. ™

It is wunarguable that zho provision in {a) is in anyway
"4 applicabla to the circumstances of this case, and no such argument
was advanced. The appellants contoend howevar that the provisions
of {b) (ii) woulad apply, giving tha right to judicial revibtw, »
because the conduct of thé Executive raised in the appellants a.
l¥gitimats expectation that the Giscretion weuld be exercised in

their favour.
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in support of this, the appellants exhibited several
newspaper reports which, in summary, disclosed that the
deernment was reviewing the whole question of the death penalty,
and in the meantime no executions were taking place,

Thae appellanis pointed specifically to the period 1989

to 1991, during which, their appeals and petitions had all been

--- exhausted. During this period, according to the newspaper

articles exhibited by the appellants, the Government in addition
to reviewing capital punishment was giving specific attention to
whether tha-sentences. of some categories of prisoners should be
commuted.to life imprisonment.

| Apart from demonstrating that the whole matter was under

review, nothing was disclosed in these articles to show either

directly or inferentially that the Executive had held out any

assurance to. the appellants that thzir dcath penaliies would be

commuted. In addition, howsver Dr. Barnctt conuonded that Jamaica

L m--as.a member of *he intarnational community has accepted relevant

international treaty cbliagations relating te the death penalty,

and also in respect Lo fundamental human rights and that with thac

" background, the result of the petitions of “he appellants to the

'Inter—Amerlcan Human Rights Commission; and the United Natlons

Human Rights Committee i.¢, recommendations for commutation cf the

sentences, the appellantsz had a legitimate expectaticn that the

death penalties would be commuted. S
The appellants in this regard relied on a statement

allagedly made by the Secretary to the Governor-Gensral ihat since

Jamaica was a party to certain Human Rights Conventions, care had

to be taken that thers were no breaches of these conventions., The »

conduct of the Governor-General in issuing death warrants after

'Lpe recommendations by the international human rights organizations
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Lo the contrary, indicates that theose recommendations had nc
c2ffect on his decision. Trecaty obligations are net enforceable
unless “hare are statutory provisions o give chem authority.
Thage are no staiutes which give any legal rocegnition o the
¢bligacions undexr +he treatiss upon which the appsllants rely,
and conscquantly the frrcatigs heve no domestic lagal cffeck.,
But evan sc, zhe appellants in their affidavits quite apart
from alleging thai they were possaessed of legitimate cxpectation,
depossd that -
"I and cther persons awaiting execution
Wers given cause to hope that our
executions would not be carried curc,™
And again referring to a resolution adopted in the Senate to
suspend capital punishment for 18 months swore -
"As a result of the adoption of the
rasolution I was cnce led ©o beliove
and/or ©o hope tha% my cxecuvion
would not be carrisd cut and that
a commiittee would be e¢stablished to
CRYIy cut such a study and asscss-
T R U )
man<. :
Th=z abovy words show unaguivocally that all thea publications,
statements 2tc to which the appellants alluded, did nothing mere
than give cthem some hope that at the cend of the wait, while the

.

ne Commitize worked to make recommenda-—

T

Excenrive delibararcd and
tions re retention of tho dwuath penalty, and they pursued thair
petitions intzrnationally, their lives would be spared. In my
View tne coniontion of ithe appe=llanis that the circums:ances of
this case falls within (b) (ii) of *he criteria laid down by
Lord Diplock (supra) is untenablz.

Having held thon that the exgrcise of the prerogatif& of
hercy under section 90 of the Constitubion is not justicirable,
there is ne noed to determine whether there was any "prgg?duial .
impropriczty" in ics eXercise, as is concended for by.the éppellants.
For the reasons stated herein, I would dismiss the appeals and

effirm tnc judgment of the Court below,
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GORDON, J.A.:

On 15th Januvary, 1979 the appellants were convicted in
the Home Circuit Court for murder committed on 1Gth October,
1977 and sentenced to suffer death in the manner authorised by
law. Their applications for leave were heard on divers dates
between 30th September, 1980 and Sth December, 13980 and refused.
The Court of Appeal then promised to deliver written reasons
for its decision.

By a letter dated 7th January, 1981 and signed by both
appellants, the appellants asked the Registrar of the Court of
Appeal to make available to their attorneys-at-law the necessary
papers so that they may, whenever they wished to further
"argument of appeal” to the Privy Council in England, be able so
to do. On 30th January, 1981 the Registrar of the Court of

Appeal replied thus:

"I am in receipt of your recent correspon-
dence, and have since spoken to your
attorney-at-law, Mr. Eric Frater.
Mr. Frater advised me that he is endeavour-
ing to take your matter to the Privy

_ Council in England.

Enclosed please find two copies of
Criminal Form 17",

Pratt petitioned the Inter-American Commission on Huﬁan
Rights (The Commission) on 12th June, 1981 and on 17th February,
1§83 The Commission requested of the State a copy of the proceedings.
These were supplied on 15th July, 1983. The Commission, by note

dated l4th October, 1983 repeated its request for notes of appeal

r
¥

and criminal Form 17 detailing the results of the application for
leave to appeal was forwarded on 6th March, 1984. By resolution

dated 3rd October, 1984 The Commission found:

"l. The information and documentation submitted
to the Commission indicate that all domestic, .,
legal remedies, have been exhausted and none
of the cornditions of inadmissibility established
in the American Convention on Human Rights were
hat present, therefore, there exists no reason not to
declare this case admissible;
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"2. & scudy of the wranacripts of
tie Home Circuit Court and tha
Courl ¢f Appaal as wrll as of
vha counduc: of Lhe trial of
Earl Pratt and roview of hia
ceg show hat th2 rules of
criminal procodurs wors
chsorvad and that the plainciff
rrcoived a fair Lrial;

J. Tha¢ che plainv:ff infermid ihe
Commissicn that he lest bis
appzal in Decumbor, 1930;

4. During nis triels, Earl Prawvt
was assisted by dr fonce counsel:

[Bg]
.

The documonts submiitad o Lhe
Commission show chag the requive-
menes of duc procnass have beon
fulfijleg,"

"RESOLVES:

Lo To declarc that chere oxi1s8fs no

cvidenca of tho zllegud viclations
of the Bnerican Convanvien on -
Human Rights as claimod by uha
plaincaffy"

On loth Zugust, 1984 Prart wreto to thn Regisirar of the

Cour: of Appaeanl requesting the Filing of thic reascn

n

for the
refusal-cf ithaeir applicaricns on Sth Ducumbor, 1980. The lavrer
was recolived by the Registrar eon 164Lh Sopremboy, 1984 asd the
reascns wuere handocd down on Z4th septamblr, 1964. ‘

On 13tn March, 1986 Morgan Iodg=d in the Court of Appcal a
Actrew of inieniion to pakition for special leave te appoal te the
Judicial Commizte: of wha Privy Council., This novice was dated
13th Aprxl, 1%55. & simildr notice Gated 12+h Merch, 193¢ was
lodged by Pratt im ths Couri of Appaal ou 13¢h March, 198%. Pribf
£ the filing of shoge aoticeg, Pratt an 28uh Januury, 1986

appaealed to the United Kations Humen Righrg Committoe under tho

international Covapant on Civil and Poiitical Rights (U.N.H.R.C.).

S '



BT

On 1L7th July, 1966 ihe Judicial Commitsce of the Privy
Council dismissod the zpplications for spacial leave to appeal.
The U.H.C.H.R. requasted a stay of cxecuticen of ths death
sanLenca agains. Prart on 2ist July, 1580 ard soughi clsrifica-—
tien of the judicial remedics availabla £0 bim. By submission
dated 187k Hovombor, 1988 the Governmep: supplicd the informa-
tion megueshad.

On 13th Pebruary, 1987 the first warrants advising
cxecution on 2475 Fobruary, 1987 wore issusd for the appellants.,
On 23rd Febiuary, 1687 cxacution of the warrants was stayed. On
12th harch 1587 Morgan appealad bto the U.0.H.R.C. and on 20th
March, 1%87 ihiz Committee requestced furthsr information from
the Jamaican Government, This was supplird on 10th June, 1987.

On Sth July, 1947 ithe Commission reviaowsd its decision of

October 3, 1984 (supra) and advisad ihe Jamaican Governmant as

follows:
"Plzasud b advised thab the inver-
famerican Commission on Human Rights,
8% its 70th pariod of szssions,

held in wWashington, D.C., decided
on Junc 30, 1987 that Massrs Pravt
and morgan suffercd a denial of
justics during the poried 1$50-1934
viclative of Artaicls 5 (2) of the
Amsricar Convontion on Buman Righus,
The Commigsion found +hat the faci
that the Jamaican Cours of Appzals
issued its decision on Docoembrr 5,
198C¢ bui. did pot iessue the reasens
fer that decision until four yoars
latar, Saptomber 24, 1934, was
tantamount to cruel, inhumanp and
dixgrading ireatment becauses curing s
thai four year delay che PULiL LOBArS

could not appeal to tho Praivy Council

aud had o suficr four viars on

duath’s row awaiting czocution,

»e« Iauesis that tlis oxecution of

Hessrs Pratt and Morgzsn bs commubtoed

for humanitarian reasons.®

{Emphasis added]

e d 3 .

t
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£ socond warxant was issuzd in regpect of cach applicant

R Zlst Fobruary, 1986 advising =xecubion on 8tb March, 1988,

Q

Cn lsr March, 1988 a stay of oxcculion was gran.od, The
U.N.H.R.C. handud down its vicws, with &= rocommsndacion for the

commuiation of thn gantences, on 6th April, 1935%. A third

warrani wes issu-d on 2lst February, 1951 for «ach applicant to

be exicutzd on 7ih Marxch, 1991. The applicants filed for
coensiizucional rodrass on 28ih Fobruary, 1991 and & stay of
exceoutien was grantsd on Gth Marcli; 1991,

The: razdriss sought by «ach applicant was:

"l. A Decleration that the APPLICANT has
becp donie.d the right to a fair hear-
ing within a roasonablo time as
required undwr Soction 20 (1) of the
sald Constitution, by roason of the
dzlay in the compl-tion of rha
judiciel procesdings raspaoctaing his

caga.

AN
.

o Declaiaticon thal whe APPLICANT has
boen, and is being subjucind Lo
inhumsn or drgrvading Lroatmen'. in
coniravention of Suetion 17 (1) of
the said Comstiwuiien ,..°

The bases of those spplications wers (2) the delay vecasionzd by

the failure of tho Court of Appwal 7o give reascons promptly, (b)
the 1ssuing of doath warrants during the pendancy of proczndings

before intcrnavional Human Rights bodics {c) the purperied late

communication of # stay of sxacubion gran.ed in February 1987,
(d} failure of ithe stace to offectuzts the recommendations as to
commutation of s.ntzncus mada by tho intornaticnal Human Rights

bodias,

"3. A Daclaraticn tha: the APPLICANT will
bz subjucted to inhuman or daegrading
punishment and treaomeeft in coniraven-
tion «f Section 17 (1) if the sentence
of dvath is carried out in the afore-
$3ld circumsiances laading up Lo ana
surrounding his planned execution. tea R

4. an Injufiction againat tho GECOND
RESPONDENT .=straining the exscucion
-y 2f the APPLICANT penrding the cuicome
' of these proccedings.”



Thz Constituticnal Court (Welf+, Paitvrrson and Harriscn,

hoard submissio:

l1d4th Junr, 1991

appullants sought

an ordar:

"D.

-—

Dr. Barncti mads

Cons:iitutional Co

ll‘(i)

{ii)
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JJ.}

"8 butweasn 29th April, 1991 and 7th May, 19%1 and on

unznimously dismisso@ thz actions. On appeal the

D‘claripg Lpat the Govirncr-Gonaral

in Pery Ceuncil is lagelly and/or
CONE .;uLsonally bousd by ths
ickerminaticn, recomm ndacion and/ox
drcision of <he Iirvor-Amsrican
commission on Human RE ghts 2nd thu
Uniiad Hations Humsn Righis Commit®es:.

bD2claring “:at thi rifusecl of who
Governoar-gGanonal in Privy Council
-0 cammul & Lhe sontences of deatrh
in the circumsiances of vhe
Plaintiff's cass constiintog an
unrasasonablae, arbiirary and/or
+nvalié axorciss: of thae conskitu-
.ional powsr and is an
unceenstitutional denial of Lhe
Plainciffs' righi. to » propsr con-
sideraticn of thoir caso.

beclaring that %the sontencas of death
pagsed on thn Plaintiffs bs commuied
o 1:f¢ impriscnment,”®

the roliafs claimed in tho court bolow 1ncluding

submissions ou bohalf of both appellants., In the

mrt the appollanis' contontions wore::

4 Death warrant was first issurd on
~he 13ub day of February, 1987 for
tha execution of the Plaintiffs on
*he 24th day of Frbrvary, 1987 aftrer
o dizlay of dppiO%imi‘uly eight yzarxs
and ona month afrer the sontonce of
4rath was passed on tha Plaintiffs
e the 15th day of January, 1979,
ich delay 1nclud‘d whrow ynars and
aine months during which vhe
Jrmaican Court of hppeal failed to
give written reasons as aforss aid;

The said warrant was issued whi
epprals by the Plaintiffs wers
peacing before the Uniced Weoticns
Buman Rights Committus and after
the said Committoe had by d”ClSlGn
dated July 2%, 198% r"quhw ed the
Governmeni of Jamaica o sty the
“xzcutien of the qu1n+1ffs pending
‘he detormination of their appeals
C the sald commission;

Sm 'y
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"(1ii) The stay of tha first warrant aforesaid,
granied by the Goevernor-Gensral of
damaica on thz 23rd dzy of Fzbruary,
1987, was not communicas~d Le bhe Plain-
tlffs until vhas 24th day of February,
i987 and only 45 minut«s bafore the
gchudulad exccusions.®

DELAY

Section 29 (1)«f the Constitution roguires thai a porson

éhargeﬁ Wil a criminal offence shall bo afferded & fair hesring
within a reasonable vims., The appellants contended that this
provision was broachod in thar althcugh their apprals were rofusad
on 15th Decembzy, 1980 they were unable ic present a petiticn to
ths: Piivy Council before 24th Seplambir, 1984. This delay was
cccasionid by the failure of the Court ¢f App=al e give rcasons

for thair decisicon bofere tnat date. The Constitutien, it was

submitted, imposns an obligation on uhe crgans of Statw to complsic

the judicial prociedings within a reasconabls Cime. The State had

2 duty ‘o jus:zify institutions? deley and the longer the d=lay,
the more difficull it is to justify iv. The judges of *he Full
Court erred, 1t was submitted, in the application of the principles

in that: .

"(a)  they failad 1o appreciaty that 1ip a .
situation where the gentonce of
death was banging ovor the hoad of
ithe subject, any substantial delay
was prisumphtively projudicial; and

{b) the fourth facior i{s~< Barker V.
Wingoj was par:iicularly AMpOY AN
in thisn CircumstLances, namely,
ths lengthoring, Aaggravation or
intansifying of anxicty and mental e

distress,

Thesx Lerdships acknowledged that drlay of
“hee nziure being censidered rmight bz prao-
judicial but novertheless resiric.ed
prejucics to effrcis which would bn detri-
mantal to the argument on appeal and did
Lot assess the naturs of the respongibility
of e Stat: Orgap in relaticn to Lhe ae
gravity of ‘Lhe subject-maticr. Although
unable re find any justificstion for the
dxlay, thoir Lordships treated this factor
28 inconssquential and confused it wiil

thre first factor volated to mpact on Lhe
Aciual hwaring whoerwas on th: basis of
Barker v. Wingo, this should be trealdn

as significang,"
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It. was furthor submiitcd that the: Full Court -rrod in law and
en the facts in azwribuiing regpeasibilicy for the delay on

the appwllants 26 within 23 vory shore time of che decision of

~ thw Court of Appedl; “hoy mads 3 request which could cnly be

reasonably FEMEYEd as 2 roguost for roasons for judgmant.,

Thi: cases »f Barker v. Wingo Ward-n 407 U.S. 514 119727},

Bell v. D.P.P. 11955} 32 W.I.R. 317, R. v. hAckov {199¢] 74

D.LiR. (4+h) 355, Kakis v. Government of the Reopublic of Cyprus

119787 1 W.L.R. 77% and Tryer v. U.K. 719791 2 E.H.R.R. 1 - are

It

]

cascs in which .ho declay complained of wae pro=trial delay and
it was held in these cases that he G lay was prejudicial to
the defspdants. It affoctod vheir vight to o fair hearing within
@ reasonablc time and prejudiced  their dofence. Theso cases
differ from the instant one in that the d=lay complained of is
pest-trial and after their sppzals had buen dismisscd., There
w28 no scope for suggesting that the rajudico which arcse in
the abovomaptionsd cascs oxisted in vhe irstant casoe. Dicta
from thgsse casas were howovar rolicd on as suppcrting the
submission that 1t is rolovant ¢ censicdar whother the delay
caused gﬁrsonal distrass or anxioty to the appﬁllants:

Uncontroverted Facts _

(1} Tu: applications for leave to appeal wore refuscd on
5th Dzezmbar, 1930 and che Court of appwal did net deliver reascns
for zhis refusal untii 24vh Seplember, 1954,

(2) Prati znd Morgarn know they had = right fo petition e
Her Majosty in Privy Ceouncil znd thoy intimated vhat thoy con-
templated doing so by letter to the Registrar of the Court of Appzal
dated 7th January, 1981.

(3) (a) %he Reugistrar replisd by latter dated 30% N ’
January, 1981 ihat Mr. ﬁric Frarer, sttornoy-at-law had bcén
“oniacted and he. adviged he was ondsavouring to Lake the matter

Lo the Privy Council.
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(b) Th2 Ragisirar gave the appcllants copies cf
Criminal Focrm 17 which containaed particulars of the proecsrdings
te date,
(4) Earl Pract potitionsd the Inter-American Commission

on Human Rights con 12th Juno, 198

-t

I_.l

{5) Earl Prarc, on 18tk Seprambrr, 1984 by letter dated

16th August, 1984 requested roasons For judgmani from the Court
of Appral.

{3) Th= Reasons wore delivered in che Courl of App<al on

by
IS
v
+
-

o0
)

ptembox, 1384,
(7) Thz Commission x#jﬁctcd thn chitlcn of Prait cu
3rd Octob=x, 194,

{§) Prait appesled o the Unitad Naticns Human Righis
Cecmmit*es on 28th January, 1986 {Morgan sppealed on 12:ch March,
1987.)

(9) Hocic: of intenvion %o potiticn for special loave
to appeal to th:s Judicial Committss of (ho Privy Council was
lodgad in thz Ceourt of appoal on 13tk June, 1986, Prait's nowice
w2s datcd 12th June, 1986 - Meorgan's noiice was dated 13th- April,
1985, . :

{10) Application for sprcial leave to apptad te the Privy
Council was dismissod on 17ih July, 19%8¢,.

Thz chronicled facts show claarly itha: the appellanis
ware aware of tholy raght Lo potition “he Judicial Commitize of
the Privy Council subsequent to Lhe dismissal of thcoir applications
for leave to appzal. Thay intimated their deosire so te do within
five wocks of tirs right accemiing;. Pratt vhoreafier prtitioned
the Commission, Mcrgan dié nething. & prompt response was given
to their requost for the Court of Appzal's roasons for Judgment.
Thig was deliver:d on 24th Scptember, 1984 yot nesither appsllant
aQred tharcon prompily. Instead of pursuing this right of appeal

by way of petition zo the Privy Council, ihc appelianu Pratt
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petitioned the U.N.H.R.C. on 28:ih January, 1986. This was a
period of six ysars after this latter right of appcal had
accrued. Whaen they both cxercised this right on 13th March,
1986, a further two months had been added to this period.

Thers is no doubt that the appellants had the benefit éf
legal advice in thair representarions. This is intimated in
the correspendznce with the Regisirar of the Court of Lppcal,
There was howszvoer, this dalay of over six years and two menths
in the presentation of the petition te che Privy Ccouncil.

On the maticr of delay,‘l endorss the observations of
Wolfe, J.,:

"It is patently clear that che Plaintiff
Earl Pratf was not intcroestad in assert—
ing his righi: of appeal to the Judicial
Committes of the Privy Council. He was
using the delay to invoks tha Jjurisdic-
tion of Human Rights bodias such as the
Inter-American Commission on Human Rights
which he peritionad on Junz 12, 1981 and
the United Nations Human Rights Committes
which he petitioned on January 28, 1986,
Farther having received the Reasons for
Judgment in 1984 the petiticn to the
Privy Council was not filed until 183u,

- in any cvent both Plaintiffs have only
raised the complaint about dalay since

February 28, 1991 after the issuing of
the third warrant for exscution. So
after a period of eloven years and for
the firsv timeé the Plaintiffs have
complained that the delay have deniad
them the right to a fair nearing within
a roasonable time "

Despite my ondorsement howuver tha quzstion Lo be resclved remains:
Can tha delay by the Court of App:al in delivering reasons for
judgment be regard=d as prejudicial or the denial of constitutional
right to a fair hearing within a reasonable time? The delay by the
Court of Appeal in delivering rcasons for judgment appears to be
inexcusable but did this by itself prevent the appellznts from
pursuing their right to petition Her Majesty in Privy Countil?s The.

answer to this seoms to be in the procedurs laid down for thsse

ﬁatitions. The Judicial Committes Rules 1957 ware repcaled and
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raplaced by the Judicial Commitctce (Goneral Appellets Jurisdiction)
Rulcs Ordsr 1982 which came into oporstion on 7ib Foebruary, 1983.
At the tima when ths appellants' vight to potition agess, the
repealed rules were ¢xtant. Rulas 3 and 4 preovide:

"3. 4 Petitien for spocial leave io appeal
to Hor Majosty in Ccuncil shall state
succantly and clearly all such facts
as 1l mAay be pecessery to stacts in
oréar to whnable ths Judicial Commirios
Lo 2dvis¢ Her Majssty whother such
leave cught w0 b granted znd shall
b sigoed by Counsel wio ahionds at
“he hoaring or by the parey himscelf
if ho apprars in pearson. Tha petition
shall dral with the merits of the
cas. anly so far as Is necissary for
the purpese of ¢xplaining and supporting
the particular grounds upon which
spzcial lcave vo appeal is sought.

4. Tha Prritioner shall lodge at leasi

six copivs of his Poticion for special

lcave to appeal toguthotr with the

Affidavit in support thor=ef pruscribzd

by Rule 50 hureinafizr containad, ana

als¢ six copiss of thn Judgment fiom

wnich leave to appeal is sought. ..."
Rule 1 defined judgment as including dwcree, order, sznbence or
decision of any court judge or judicial officexr. This definition
includes thz Form 17 sunt by the Rogistrar ie ihe app+llants under
cover of her levesr dabted 30cth January, 1581. Rulo 11 raquirad
- that when the appoal is admitied the rocord should be transmizeed
to the Ragistcar of the Privy Council prompuly. Tho record should
contain the reasons for judgmsnt givon by “he nribunal from which
the appaeal is takon - Rule 10.

From thusc previsions an the rules which havs noi baen

aff.:.cted by rovision, i1t is patont that 2 patition may be commencoed
wicthout cthers being a writien judgment deliverad in tho case and

ouly aftexr the perition s admittud the reasons may ba vaquired Lo

form part of the rocord. I find support for this view in-seciion 10

-

of Chapter LXIX of ths Judicial Committez Act 1644 which states:

ey
W
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"It shall brs lawful for +he said judicial
commiitoc o maks én ordir or ordors on
any ccurt in any colony or foroign
sotvlument, or forsign deminion of the
crown,; requiring the judge or judges of
SUCHH Court LG transmit to vbho clurk of
thz Privy Council = copy of Lhe netfos

of wvidones ir any caus:t tried bafore
such court, and of +ha roasons givsn by
the judge or judgos for the judgmaent
pronounced in any case broughi by appeal
Tr by writ of cxror bofors che zaid
jucdicial commitzosn,”

Ruls: 16 of the 1982 rules which wars in force whon thz petition was

heard does indica2ts riad "there whall b~ iwncluded in the rocord +“he

r£asons given by :bﬁ\judgﬁ, or any ¢f the judges ...". Tho clear
intcxpretation is Lhat the reasons must be a part of the record after
the peiition has buep admitted.

it fellows from those provisiens that the nen-aclivery of

the rcaseons for judgmont cannot be iuveked as the cause of “ha failura

of the appellants to pursue their right of a2ppal. If advised that
the reascns wors & preroguisitn for Lio prosocution of their wighe
of appcal thon thay could have roguosted 1t as they eventually did,
If orn roquost, it was not forthicoming, chen this would have fortifaed
their claim. On the conirary, it was promptly supplisd onﬁraqu&st
and thorsaftcr thoe appellants sav on cheir righus for a furth;r
2ightzen mentbs.

Lord Tﬁipluman in delivering the advica of tho Board of the

Privy Council en 17:th July, 19%¢5 said
"Ou 5th Decembor, 1989, zha Court of appzal
dismissed the prlitioner's 2ppeal against .
cenviceion and tho sontonce of dusih for
murder and promised 1¢ put their ressons
fer se doing in writing., Thoso reasons
wore el delivered unieil thros yoars and
nine mentbs later, namely on 24tk
Scptembor, 1984. Durning the whsle of
that pariod the sppellant had SHnLEnc
of dcath hanging ov.r- him g, of
caurss, no actvioen could bae taken on his
bohalf, or on bohailf of vho auchorivics,
prnding 4he possibility GF an appoal Lo

it ni:ls Beard which could only be con-
Sidursd whan thosce i.ascns hrd booh
di liverad. '

a
-
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"The reosulc which w2 wisgh o draw no oo
sttontion of the appropriece zuthoritiazs
.5 Lhat this man has had A scnbones of
deach hanging over him wver sAinc:o
January, 1979, and the vzason for the
lasc ihres years and nins menths of the
avlay was the dwlay of vhe Ceour: of
appwal i giving thziy vrasons for dis-
missing chz appzal.® [Emphasis added]

cod

The Board had befor.: it the peiition inclusive of the
rzeord which contained *hue reasens. it gppears frem the transcript
of tho procecdings beofors the Board inet thorc wss no referancs to
the precedurc by which petivions cam-> "o ko hzard and the provisions
of the rules adverted to {supra) werc not ip Lhe contemplation of
the parties or the Board. The rules provide theo procedure four the
pres=ntation of petitions. I+ 1is clzar that the appzllants wers
Aaware cf thoir righl but insitead of pursuing thr, right of appeal
o the Privy Council, the appuwllant Pratt sought the intervencion
of the Commission. The delay complained of was the resulv of the
appelliants’failure re act in Pursuance of thoir rights.

ANHUMAN OR DEGRADING PUNISHMENT OR OTHER TREATMENT

Tﬂé app:llants contondod thae in a preper intarprataiion
of the Constilunion, the de:lays and ropeated issue of the dcath,
warrants, Lheic withdrawal ar s vime whon thry had undsrgons i
agony cof impgnding coxocutios constitutcd inhuman tfﬁatmsnt.
Dr. Barncit submitled in support of this cendencien chat in issuing
thi: warranns, contamplation should have besn given <o the Governmaenti's
cbligation und-r ths treaty and to issus warranis wiCn matiers wers,
pending befors the intornational organs could only resul: in toriure
to the individual.

it must b borne in mind thas the only bodivs thal could
have: given positive directions ca santence arc the Court cgghpp?al
and the Privy Council. They, by their finding, could have affectod
“he  result of +he case and buence ithe sontonce but threy dismissed

%
“he apprals., dhe Sanvancs of the trial court then stood to be
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cnforcaed, The only ching thar tho intcrnational bedics could have
donw they did: thoy recommended commutecion of the sontoncos.
Although Jamaica is a signatory =o tha convontion wo are ncht subjoci
L0 ivs dictaies bocause we have not incerperated che articles in
our legislation. The recommzndations therafore £211 +o be considers
by the Govirncr-Gencral in Privy Council 5n the oxzrcise of ihe
preregative of morey.

Capitai punishmint was in oxistoncs as o S2NT2NCYE prior Lo
the promulgavicn of tin: Constiiucicn. As a sontoeneca, Lt was
presaervad by sectiog 14 (1) of ihe Constitution. This being so,
hew should ssction 17 (1) be viswed? This secticn prevides "no
parson shall be subjacted bto Lorture L Lo inhuman or daograding
punishment cr oth:r treatment." Thz provise respzets the deatvh
pPcnalty as prescerved by seciion 14 {(1).

Pﬁblic pelicy demands that sxocution of ithis panalty bs
delaysd Lo allew for appeals and toprascentations on beohalf of  the
pPriscacrs., It isg generally zceapied that the imposition of thco
sentencr"of death on any person carrics with it strussas, pressurcs,
psycholegical Qistress and anxietins., The nopsr of rcprievé whrther

©

it springs from =fforvs on the prisonzr's babalf to Kave wha

'S

Sentencs roversad or that the doath psnalty will be abolishcd: or

the expoctation +hat -he sentenct: might b commutnd is an inherent
factor.,

On cthree swparave accasions, th» Governor~Genoral issued
warrants for the =exicution of theo app-rllants on & given date. On
2ach occssion strenuous and sustainud offores were mrds Lo have
tho oxecution of 7he warranis stayzd and thoe succoss of these
zfforts spesk well for the system of justice which we obhsesrve. Tha

Zea s .
anxisztics and hepes of the appellanis may hsve bzen heightencd by
thass offeris but they mus! have contoemplated that if their

submissions failwd than the ultimate penalty as impascd on conviction,
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would be Lheir lot. For tham to hope for or expact ropricve in a
permancrt form is understandable bui they canncot b heard to
complain if this hope fails to materizliso. They had pe legiti-

mate expsctations. (CCSU v. Minister of the Civil Service {1984]

3 A1l E.R. 935,

iv is net cruel and inhumap ©o ox*ond life or lifa
¢Xpactency. A poerson with a tz2yminal ailment will r&#adily undergo
mecical creatment o extond his loass on iife; persons have boen
known o undergo several operations ie achiove Lhis end. This
cartainly has not bern considored inhuman. The appellants by thaix
efforts, aided ip some moasure by tie State, have had their lives
xtended for a numbor of years and until now ihrougn procoedings,
initratad by them. Their tonure on lifs was detorminad on
convicuion, tha zxecuticon of the sent-nce of dcath wes deforred
and hag yet vo be sxacted. The delay ln exucurion canaol be
regaxcaod ag inhuman and degrading purishmant or other wreatment.
While stacements were mad:n by officials zud Ministers of Govarnment

and 2 dobate eon the abolition of tha d

I

ath ponalty was tezking place
the exscuticn of ihe sonvence was susponded.  This was the cnly ‘
humanz thing te do. Thore was a hepe vthat had the argumenas(gcne
their way, their lives would nave boon sparca. This was not.to be
so Lthe saptoencz stands. The phrasc "or crher treaunent® was
considsr«ad by Dr. Barpett who submitted thuat it was NECLSSAry Lo
examine whetber the relavant combinatico of factors in this casc
falls within this clausc. Dr. Barnett reforred to these cases in.\
whach the pseculiar nature of the death penalty and the ralevance

cof delay has bean judicially rascoguized.

People vs. Anderson 493 P. 2d& 580 (1972) = casc from the

Supreme Court of California, Furman vs. Georgia 408 U.S. 238 X72)

33 L. Ed. 340, Louisiana vs. Reswelier 329 U5 4592, From thess cases

he extrezcrad zhis principle "Capital punishmint is authorised to
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the exteont that 1t invelved theo infliction of dzath buf. is neotb
authorisced where physical or psycholeogical suffzring over and
above that which 15 inhcront in the vory ianfliczicn of deatih
is addzd."

The suggesition here is that suffering over and above
that which is inherent in the cxecuticn of tho sentence amounts
to "ethzr treatmeni.® The delays coupled with thw issus and
stay of the death warrants would, 1f I =ss«ss Di. Barheit's
submissions correctly, qualify as "othgy treatment" preoscribed
by s 17 of the Constitution.

The cases rzferrad te supra dzal with provisions of the
Constitution of the United States of Amcrica with particular

referencs to the &th amsndmant. In Constitutional Reference by

the Morobe Provincial Government {1985! LRC (Censt) p. 642,
Papua Hew Guinea, Kidu, C.J. comparcd ths vth amendmenit with thz
corrcsponding provision of his Censtiturion thus:

"(a} GS.oction 3% (1) of the Constitution of
- Papus New Guinea, '

‘He person shall bt submiztad to
torture (whether physical or
menval), or Lo troatment or
punishmont that is cruel or
otherwige inhuman, cr is in-
consistant with ruospsct fox

ther inhorent digniry of the
human pazrson.’

{b) Sih Amzndmsnt to the U.S.A.
Constrrubion

'Excassive bail shall nor bo
required, hor sxcossaive fing
imposcd, noar crucl and
unusual punishmant inflicied.!

a2

‘9 He isolated the differences and sazid

"In vigw of such obvigus differsnczs,
decisions of the Aamerican Courts on
the moaning of +whe 8th Amendment P s
should be approachsd with caution
and. ot rzadily scceprted as guides
tec tha interprotation of scction 36
(1) of the Papua Hew Guinea
Coustitution.”

%



-7
The Court here upiield the consititutionality of minimum

custodial sentences. I accept the dicts of Kidu, C.J. as
applicable to a comparison of scection 17 (1) with the &th
amendment, It is instructive to pote twe reporis rzcantly out
of the U.S.A. a Rcutrer Report daved 21sh April, 1992 from San
Quentin California states:

"California carricd out irs first executbion

in 25 ymars on Tuwsday pukting murderor

Robert Alton Harris to death only heours

aftcr freceing him from a lccked gas chamber

sc that the U.S., Suprem: Court could

decide: his fate. The Court rulced 7 ve 2

against allowing further appcals by Harris

convicted of killing two townagers in
1979, (Daily Gleaner 22/4/92)

The other report datalined 1S5th May 1992 from Storkce
Florida told of tha axscution on 12th May 1992 of Nottie Lee Martin

convicted in June 1977. The report said it was tLhe Z8th exacution

h\

in that state since thso resumption of oxccutions in 1979.

The common factor in both reporis is that the dcath penalty
was in suspension at the time of conviction of each prisoncr, The
Courts in Amecrica jealously guard the righrs of individuals guarankecd
by the constitvution but the fact is thesa execucions were éarried out.

The issua of delay and szction 17 (1) of the Constitution

were considered by the Privy Council in Riley and others v. Attorney

Géneral of Jamaica and another{1932j 3 All E.R. 469. Riley and

others cemplaincd that the prolonged delay in the cxecution of
sentecnces, duc to factors bayond their conbtrol had causcd them sus-
tainzd montal anguish thorsby r-ndering the punishment inhuman and
degrading. Lord Bridgs of Harwich in delivering the majority

% opinion of the Board said ai page 471:

- Y » .
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“Clearly the appsllanis cannot basoe their
complaint on the prolengation of theix
lives by thz dslay in ex-cuiion of their
sentences.  The only propesitien capablz
of sustaining the coniention that the
execution of the s¢ntsncos would now con-
travens 8 17 of the Conztituticn must be
that to carry out a dcath sontence after
a czrtain delay, not occasicned by the
appeal process inveoked by ibhe prisonsr,
would contravene th2 provisions of sub-s
{1) s#nd could properly b: beld to do so
notwithstanding the preovisions of sub-s
(2}.“

He further said that the legality of the dalayed execulion cannot
bz questioned. He continued:

"hAecordingly, whatover b rcasons for,

or_length of delay in ¢xzcuring a scn-

tence of death lawfully impos<d, the
delay cen 2ffcrd ne ground for holding

the cxocution te be a contravontion of
s 17(1). Th:ir Lordships would havs:
f=lt impelled to this conclusion by the
language of s 17 alone, but they are
reinforced by the censideration thet their
dgcision accords fully with ths gencral
principle stated in D.P.P. v. Nasralla
[1967] 2 &11 E.R. 161, [1967} 2 AC 238 and
deFreitas v. Benny {1976] acC 239." [Emphasis
_ added ]
Dr. Barnazti submittcd that the dissenting opinion of

Lord Scarman and Lord Brightman should be preferred to. that of
the majority. They said at page 430:

"Prolonged delay when it arises from
factors outsids the control of the
condemnad man can rondoer a doecision
Lo carry out the szntence of death
an inhuman and degrading punishment.
1t is, of coursc, for cthe applicant
for constitutional protection to
show zhat the dslay was inordinats,
arcse from no act of his, and was
iikely to cause such acute suffering
that the infliction of the death
punalty would ba in the circumstances
which had arisen inbuman or dagrading.
Such a case has been established, in
our view, by these appellants.”
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The delay by the Courtv of Appeal in Golivering roasons
was e¢nhanced by the failure of the appsllants 1o pursuc the
right <f appsal. Ip the meantimc the appellant Prati prosccouted
a patiticn before the commicte2. This and subsaquent delays
w2re cccasicned by tihw appellant; and by way of stays of execution
Thz delay c#used by the suspensior of the deaih penalty while
the govarnmont considaered irs fawn cannct be censidered an
infring=munt cf section 17 (1) cof the Constitution.

1 hold that the constitucional couri did hot 2rr in
applying the majority opinion in Riley's cas=z.

JUSTICIABILITY OF THE GOVERNOR-GENERLL'S
EXERCISE OF THE PREROGATIVE

Szction 90 (1) of the Constitution invests the Governcr-
General with the power of the exarcise of the Royal Proregative
of mexcy. Saction 91 (2) direchks thas ithe Governor-Gencral acts
on the rocommandation of the Privy Council, Saction 32 {4)
providzs that in exercising ths powsrs under soction 90 (1) the
quastion whether he has exercisod the functiens in accordance wich
the dirgetions in saction 90 (2) ‘shall not be «nquired into in
any court.”

The appellants contendnd +hav as = result of éavelopments in
the law thw sxercisc of a prerogative power is not automatically
treated as cutside of tho scope of judicizl review but it depends
ont the nature of thoe subject matter. The gxercise of the
prerogative of mercy is justiciabls Dr. Barnett submitled.

Irn CCSU v. Minister for Civil Service {1985] 1 A.C. 374,

the House of Lords examined axtensively the quostion of Judicial
Review of che Crown Prerogacivca. It was accepted that thoere sxisted
a right to challengs the excrcise of the prorogative power by way

of judicial review. It was determined that the justiciahility ’

i
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dzpended on the subject mattor as vthors wers matters which arc

unsuitable for discussicn or rovisw in “he Law Couris: per

Loxd Fraszr. Lord Reskill at page 418 said:

"Prorogative powers such as vhose r2lating
"o the making of troatics, whe dofonce Of
the realm, the prersgative of msrey, the
grant of honcurs, thn Gissclution of
Parliament and the appointmant of
miziscoers as well as others are nov, I
zniink, suscopeible to judicial review
beconuse thuir ooture and subijzcr matter
axs sSuch as roi Lo b aminabla Lo Lhe
Juadicial procass,

in Riley's case Lord Bridgs of Harwich said at page 471-472:

"Theair Lordships fully acc pt that long
de:lay in the oxecutiocn of a death
s¢éntince especially delay for which
tha condomned man is bimselF in ro way
raspensible, must b: an imporcant
factor vo be taken into accounit in
deciding whether Lo exercise the
prrrogative of mercy. But i is nob
for .his Doard to usurp the function
allocated by s 90 of “he Ceonstitulion
Lo the Governor-Gonaral acting on the
recommendation of the Privy Council
of Jamajican,"

It is my view that their Lordships are emirently correct. The
zxercise of the prrrogaiive of nmercy by tho Governor-Ganeral is not
justiciable.

The further submissicn thai. the Governor-General in
Privy Council must -

-

(1} cenform with the Wizdnssbury Principles
of reasoneblencss:

{(ii) give dus wilght to 211 rsloevant coa-~
sideration:

{(2ii) conform with the rules of naturel
Justice

-

1S in my vicw subsumcd under che non-justiciability principle.

% Seciicn 91 (1) of *he Consthitution provides:
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* oy,

"91 (1) 'vihsve any person has besen sentenced -

to death for an offencs against the law

of Jamndea, the Governcr-Gzoneral shall

causs a2 written reporr of khe casa from

‘he trial judge, together with such other

information derived from tho record of

the casz or £lscwhere as the Gevernor-

General may require, to be forwarded to

the Privy Council so +hai t+he Privy

Courncil may adviss him in acecordance with

the provisions of scction 90 of this

Constituticn,"
The words "otber information derived ... elsewhere as the
Governor-Gannral may require" invests the Governox-General with
power to ragulate the procedurc in submissicns to the Privy Council.{-?
The wording of sections 90 and Y1 (1) indicate that petitions by or
on behalf of convicted persons are acceptaed by the Governor-
General in Privy Council; thessz petitions indubitably are in writing;
there is no requirement that a petitioner has a right of audience in
personam. The prasumption is that the rules of natural justice are
observed - sau soction 32 (4).

The rzcommendations of the Commission and the United Nations

Human Rights Committee are in ihe main based on the paragraph from
Lord Templecman's opinion, extracted above. There are asservions
deposaed to as facts in paragraphs 15 of che affidavit of
Father Massi2 - S$.J. in which he commented on the mental and physical
degenzration of the appellants as he saw them on the afternocon of the
23rd February, 1957. They were thcn scheduled ro bao executad on the
24th idem. The contention of the appellants is thar a stay of
execution had been granted earlier in the day of the 23rd February,
1987 and this fact was not told to them until .45 minutes before thé
‘gcheduled executiong,.. The ENLH,R.C.. aceepted thig as factual,, The
respondents challenged the contention of the appeliants and the

accuracy cof Fathor Massis's evidence and he was cross-~examined beforse |

the Constitutional Court. Of his evidence Harrison, J §aid:* )

-

PR
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"Under cross-—-cxamination Father Massie
admitted that he did not go t» the
prison on the 23r4 day of February 1987 .
and that 'it was incorrect information

I gave.' He therefore nzgated the
dctailed description cof the alleged
mental condition of the plaintiffs on
the 23rd day of February 1987, which he
sought <o highlight in his affidavit.
His cvidence is not easily relied on, to
say the least.”

. There arc no statutory provisions making the decommendations

of these internartional bodies enforceable ip Jamaica. The recom-

mendations are not binding on the Governor—Gencral in Privy Councilyg

In law the conyictions and sentences of the appellants stahﬂﬁunﬂﬁlilr

able,

There is no legal basis for this Court to interfere. This

Court has no power to direct the Governor-General to exercise the

prerogative of mecrcy. The contentionsg of the appellapts fail.



