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Earl Pratt and Ivan Morgan have both invoked the Jurisdiction of the

e Court under Sectiom 25 {1) of the Jamaica (Constitution) GOrder in Council 1962. .

Section 25 (1) states as follows:

"Subject to the provisions of subsection (4) of
this section, if any person alleges that any of
the provisions of sectiors 14 to 24 (incluesive)
of this Constitution has been; 1is being or is
likely to be contravened in relation teo him,
then, without prejudice to any other action
with respect to the same matter which iz law-
fully available, that person may apply to the
Supreme Court for redress®.

Section 25 (2)

“The Supreme Court shall have original jurisdiction
to hear and determine any application wmade by any
person in pursuance of subsection (1) of this
section and may make such orders, issue zuch writs
and give such directions as it may consider
appropriate for the purpose of enforcing, .or
securing the enforcerent of amy of the provisions
of the said sections 14 to 24 (inclusive) to the
protection of which the person concerned is éntitled:
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provided that the Supreme Court shail not exercise
its powers urder this subsection if it is satigfied
that adeguate means of redress for the contravention
alleged arc or have been available to the person
concerned under any other law",

Both Plaintiffs alleged that their rights under sections 17 (1) and 29
{1) of the Constitution nave been breached,
Section 17 (1) states:

"No person shall be subjected to torture or to
P J "
inhumar or degrading punishment or othear treatment,

Lection 17 (2) states:

"Nothing contained in or done under the authority
of any law shall be held to be inconsistent with
or In contravention of this section te the extent
that the law in question authorises the infliction
of any description of punishment which was lawful
in Jumalca immediately before the appointed day".

Section 20 (1) states:

"Whenever any person is charged wich a criminal
offence he shzil, unless the charge is withdrawa,
be afforded 2 fair hearing within a reasonable
time by an independent and impartial cours
established by law'",

_ Ur. Barnett arguing for both Plaintiffs posited the fcllowing:

"Although the &pplicants challenge the proposed
imposition of the death penalty on them and seek
a reduction of thelr senterce, rhe issue raised
is not the constitutionality of capital punish-
ment but the constitutionality of rhe inflietion
of the death penalty on them at this stage and in
the cir-cumstances of their case and the validity
of the decision that they shculd in those circum-
stances be subjected to capital punistment,"

The Applicants contention is two fold:

1. On z proper interpretation of the constitution
the delays and repeatad 1ssuing of death warrants
and their withdrawals at a time when Applicants
had undergone agony of impending execution, coupled
with the hope given them, frow time to time; of
reprieve constituca inhuman and degrading treatment.

2. The refusel of the Governor-General in Frivy Council
to commute the death sentence is an unreasonable
exercise of the constitutional rower within the
Wednesbury principles and/or arrived at in breach
of principles of natural justice and econstitutional
rights to a fair and proper hearing®.

Delzy being an element contributing to the inhuman and degrading treatwment

of which the Plaintiffs complain it is appropriate to set out the chronological
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Both matters were commenced by Hotice of Motion. The court brought

to the attention of councel sppearing fer the Plaintiffs, The Judicature

(Constituticnal Redrvess) Hules, 1943. The relevant portions of section 3 of the

sald rule
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In Mitchell v. United States Government S.C.H.A. do. 3/90 (unreported)

Rowe P, said: ' i

In

was made.

The
Statement of

1.

"The Judicature (Constitutional Redruss) Rules 1963
provide two methods by which applications may be
made to the Sipreme Court pursuant to section 25
of the Constitution. If the complaint is that any
of the claimant’s fundamental rights and freedoms
'has been, or 15 being’ contravened in relation to
him, then the application may be made by Motion.

If on the other hand the complaing includes a claim
in relation co future conduct, in addition to past
and precent wrongs, then the appiication must be by
writc,"

deference to the ruling of the Court of Appeal the following order

That Writ of Sumsons be filed in respect of each Plaintiff's case.

That the Affidavits filed be the pleadings in the Actionm,

That evidence be given oy Affidavit.

That the Kespondents be permitted tc file notice of intention to

cross—-examine if such action be deemed necessary.

order of the court was duly complied with. Each Plaintiff in his

Clain sought the following Redress.

A declaration that the Plaintiff has been denied the vight tc

a fair hearing within a reasonable tiae as required under .gection

20 (1) of the said constitution, by rzason of the delay in the

complecion of the judicial proceedings respecting this case.

A declaration that the Plaintiff has been; and is being subjected

to inhuman or degra&iﬁg treatment in contravention of section 17¢1)

of the scid consticution by reason ¢f the following:-

(1) A deach warrant was first issued cn the 13th day of February
1987 for the execution of the Plaintiff on' the 24th day cf
February, 1957 after =« delay of epproximately eight years
and one month after the sentence of death was passed on the
Plaintiff on-the 15th day of Janaury, 1979 which delay
inciuded three years and nine inonths during which the Jameicen

Court of Appeal failed to give writton reasons as aforesaid.
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(i1) The szid warrant was issued while zn appeal by the Plaintiff
was peﬁding before the Uniged Naticnes Humen Rights Committee
and after the said committee had by decision dated July 21, 1986
reéuested the Government of Jamaica to stay the execution of the
Plaintiff pending the determination of his appeal to the said
commissiong
(1ii) The stay of the first warrant aforegaid, granted by the Governor
General of Jamaica on the 23rd day of February, 1987 was not
comeunicated to the Plaintiff until the 24th day of February,
1987, and only 45 minutes before the scheduled execution;

{(iv) A second warrant for the execution of the Plaintiff was issued
on the 23rd day of February, 1988, some 2ight months after the
Inter American Cormission on Human Rights of the Organization of

S American States had recommended to the Government of Jamaica that
the sent;nce of death passed on the Plaintiff be commuted to life
imprisonment, and while the appeal to the United Nations Human
Rights Committee was still pending before that bedy.

(v) A third death warrant was issued on or about the 21st of February,
1991 for the execution of the applicant on the 7th of March 1991
notwithstanding the fact that the United Notions Human Rights
Committee had decided on the 6th April, 1989 that the Applicant
was a victim of the violation of Articics 14 paragraph 3 (c) and
of the International Convent (sic) om Civil and Political Rights,

©* which covenant and Protocol thereto the Jamaicen Government has
signed and racified and that accordingly the Plaintiff was
entitled to the commutation of his death sentence, thereby raising
the Plaintiff's legitimate expectation that he would not be executed,

(vi) That the said death warrant waa issued after the death penalty had
been "de facto® suspended for a period of slmost two years since
March 1989 and after the Flaintiff wasg led reasonably to believe
and legitimately to expect that the Govermment's review and offiecial
gtatements made during this period of and concerning the application

of the death penalty would have placad him in =2 category of Iinmate
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whose gentence of death would be commuted to life imprisonment
by virtué of the time which he had spert on Death Row.
3. A declaration that the Plaintiff will be subjected to inhuman
or degrading punishment and treatment in contravention of section
17 (1) if the gentence of death is carried cut in the aforesaid
clrcumstances leading up to and surrounding his planned execution.
4. A Declarztion that Governor Geueral in Privy Council 1s legally
ané/or constitutionzlly beund by the determination, recommendation
and/or decision of the Inter-American Commission on Human Rights
anc¢ the United Nations Human Rights Committee.
5. A Declaration that the refusal of the Gevernor General in Privy
Council to commute the sentence of death in the circumstances of
the Plaintiff‘s case constitutes an unrezsonable, arbitrary and/or
invalid exercise of the constitutional pewer and is an un~constitutionel
denial of the Plaintiff's right to a proper consideration of his case.
6. An Order that the santence of death passed on the Plaintiff be commuted
to Life Impriconment.
7. An injunction against the Second Respondent restraining the execution
of the Plaintifs,

RELIEFS AND ARGUMENTS

1. A Declaration that the Plaintiff has been denied the fight to a fair

hearing within a reasonable time eos required under section 20 (1) of

the said Comstitution by reason of the deiay in the cowmpletion of the

e Judicial procecdings respecting his casa.

Section 20 (1) of The Jamaica (Constitution) Order in Council 1962 (supra)
is enshrined in the Constitution to avoid the mischief of persons being arrested
and held in custody withcat being heard within a reasonable time. The Common law
has slways recognized the right cf 2 person charged with & criminal offence to
have the matter heard as guickly as possible. In the instant case the delay
complained of, is the time which elapsed between the Judgment cf the Court of
Appeal on December 5, 1980 and the date of the Reasons for Refusal of the

Application for Lesave to Appeal on September 24, 1984,
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In what way 'did this delay infringe the Plaintiff’s rights to “a fair
hearing within a reasonable time.

In Barker v Wingc, Warden 407 US514 (1972) Powell J in dealing with the

Sixth Amendment to the Constirution of the United States identified four factors
which in his view 2 court sheuld assess in determining whether a particular
Defendant has been deprived of his right. The Sixth Asmendment to the Constitution
of the United States provides that "In all criminal prosecutiens, the accused shall
enjoy the right to a speedy and public trial by an imparcizl jury.® McDonald J
sitting in the Alberta Queen’s Bench Court iu R v Cameron [1622] 6 W.W.R. 270 |

reproduced and adopted the four factors pointed out by Powell J in Barker v Wingo

(supra) when considering secrion 11 of the Canadian Charter of Rights and Freedoms
Constitution Act 1582. A provision similiar to seetion 20 {1) of the Jamaica
(Constitution) Order in Council 1962.

In Bell v Birector of Public Prosecutions (1985) 32 W.I.R. p. 317 at

p. 326 Lord Templeman delivaring the opinicn of the Roard in a section 20 (1)
situvation eszid:

“"Their Lordshins acknowledge the relevance and
lmportance of he four factors lueidly expanded
and comprehensively discussed in Barker v Wingo.
Their Lordships also acknowiedge the desirability
of applying the same or similar criteria to any
Constitution, written or unwritten, which protects
an accused from cppression by delay in criminal
proceedings. The weight to be attached to each
factor must, however, vary from Jurisdiction to
Jurisdiction and from case to case".

. The four factors identified by Powell J are:

1. Length of Delay

"Until there is some delay which is pracunptively
prejudicial; there is no necessity for inquiry
into the other fsctors that go into the halance.
Nevertheless, because of the imprecision of the
right to speedy triel, the length of tho dolay
that will provoke such inquiry is necessarily
dependent upon the peculiar circumstaunces of
the case". (467 ¥.5. 514 at page 530.)

Can the delay ir delivering the reasons for judagment be regarded as
presunptively prejudicial?

Lord Templeman in disposing of the Petition for Special Leave to Appeal
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as a Poor Person by the Plaintiffs observed when dealing with the delay:

"Buring the whole of that period the appellant

had sentence of death hanging over him and,

of course, no action could:be taken on his

behalf., or on behalf of the authorities,

pending the possibility of an appeal to this

Board which could only be considered when those

reasons had been delivered".
Bearing in mind the observations of Lord Templeman and the decision which was
arrived at I am of the wview that "the long delay between the date of hearing
of the appeal and the date of the reasons" does not qualify as presumptively
prejudicial. It would have to be shown that the delay was likely to have
affected the outcome of the Petition for Special Leave to Appeal. Their
Lordships'® "disquiet," which is undoubtedly justified in the circumstances,
is no basis for holding the delay as presumptively prejudicial.

Having conciuded that the delay is not presumptively prejudicial it
becomes un-necessary to consider the other three factors. However in the event

of my being wrong in go holding let me examine the other factors,

2. The Reason given by the Court of Appeal for the delay.

"A deliberate attempt to delay the trial in order to
hamper the defence should be weighed heavily against

the Government. A more neutral reason such as
negligence or overcrowded courts should be weighed
lese heavily but nevertheless should be considered
since the ultimate responsibllity for such circum-
stances must rest with the Govermment rather than
with the Defendant, Finally a valid reason, such
as a nissing witness, should serve to Justify
appropriate delay",

(407 U.S. 514 at page 33i).

The Records are silent as to the reasons for the delay in the handing
dowr: of the Reasons for Judgment. However there has been no allegation of any
deliberate attempt on the vart of the Court of Appeal to hanper the Plaintiffe
petitioning Her Majesty in Privy Council. The delay would appear to fall under
the heading "more neutral reason".

Did this in eany way affect the hearing of the Plaintiffs’ Petitions
save and except the time they had to wait to kpow the eventual outcome of the
matter.

While it is not being contended that delay of the nature being considered
cannot be prejudicial yet I am of the view that a distinction must be drawm

between pre-~trial delay and delay which occurs after conviction. Post trial
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deley which may be described az inimical to our whole system of Jurisprudence

doss not really affact the substance of. the arguments which are likely tc be

presented before an Appellate Court. The convicted percon is thusg not deprived

of the real possibility of a fair hearing by any such delay.

3. The responsibility of the accused for asserting his rights:

"Whether znd how a Defendant asserts his right
is closely related to the other factors we have
mentioned. The ctrength of his efforte will be
affected by the length of the delay, to some
fxXtent by the reason for the delay, and most
particularly by the perscnal prejudice, which
is not zlwnys rzadily indentifiable, thaz he
experiencez. The more serious the deprivation,
the more iikoly a Defendant is to compliain®,

(407 U.S. 514 atr page 531).
what did the Plaintiffs do to assert their rights srising from the delay?

On Janeary 7, 1981 or there about both Plaigtriffs wrote te the Registrar
of the Zourt of Appeal requesting:

“To set my ease in a position; so that whop s
attorney Mr, Hosl Rdwards wishes to further
his argument of appeal to the Privy Council of
England he can d¢ so”,

On August 16, 1954 Ferl Pract wrote to the Regilstrar of the Court of
appeal requesting the reascns, The letter was receivad Ly the Registrar on
September 3, 1984, The reascas war: delivered by the Court on Septembar 24,
1%84. Significantly Notice of intepntion to Petition for 3pecial leawve to
Appeal to the Judieial Committes of the Privy Council was not filed in the
Court of Appeal until Marsh 1%, 1986,

The Plaintiffs contend that they were unable to pursue their appeals
to the Judicial Committea of the Privy Council duc to the failure cf the Court
of Avpeal o supply the Reaszons for the cecinion handed down on December 5, 1980Q.
Lord Templeman also macde an sicarvation ro that effect in dealing with the
Applications of the Plaintiffs,

Upon reading the Judicial Comanittee Rules 1857, which came into effeoct

&r February 1, 1856, I 2= not persuaded that the Plaintifrfe could not have

PUlsuwed a Petition to the Judieial Committee of thu Privy Counecil without the

:

Teazons of the Court of sppeal. ERule 3 whichdeals with special leave to appeal

.\
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states:

"A Petition for special leave to appezl to Her
Majesty in Council shall state suzcintly and
clearly all such facts as it may be necessary
te state in order to enable the Judicial
Committee to advise Her kajesty whether such
leave ought to be granted and shall be signed
by Counsel who attends at the heariag or by
the party himself if he appesrs in person.

The petitiov shall dezl with the merits of the
case only so far as is necessary for the purpose
of explaining and supporting the particular
grounds wpon which special laave to appeal is
sought",

5
E ]

"The Petitioner shall lodge at least six copies
of his Petition for special leave to appeal
together with the Affidavit in support thereof
presecribaed by Rule 50 hereinafter contained,
and alsc six copies of the Judgment from which
leave to appeal is sought ..vvceccocovocos’
Rule 1 defines Judgment as including decree, order, sentence, or
decision cf any Court, Judge or Judiecial Officer.
RULE 16
"The rezsoms given by the judge, or any of the judges, for or against
any judgment pronounced in the course of the proceedings out of which the Appeal
arises, shall by such judze or judges be communicated in writing to the Repgistrar
and shall be included in the XKzcord".
It must be noted that Record is not reguired to be transmitted to the
Registrar until the Appeal has been admitted ~ see Rule 11.
Rule 11 does nct impose & duty on the tribunal from whose decision

the appeal arises to give reasons, but merely enjoins that where reasons are

given they shall be communicated to the Registrsr. 5ee Nana Osei Assibey IIL

Eokofuhene v H¥anz Kwasi dgyemen, Boagvashenme [1952] 411 E.R. 1084.

I am fortified in my view by virtue of esection 10 of Chapter LXIX of
"The Judicial Committee Act 1844% which states:

"It shall be lawful for the said judicial committee

to make an order or orders on any court in any colony
or foreign settlement, or foreign dominion of the
crown, requiring the judge or judgez of such court

to transmit to the clerk of the Privy Council a copy
of the notes of evidence in any cause tried before
such court, and of the reasous given by the judge

or judzes for the judgment pronovnced in any case
brought by appeal or by writ of error before the

said judicial committee".
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The underlined portion cf szeticm 10 clearly indicates that 2 peticion may be
comnenced without_tﬁe notez of evidence or reasons being availzble at the time
the patitioon is filed.

It is patentiy clear that the Plaintiff Zorl Pratt was not interested
in asserting hie right of appeal to the Judicial Comvitree of the Privy Council.
He wae using the delay to invoke the jurigsdiction of Human Rights bodies such

as the Inter-American Cemw szion on Uuman Rights ~ which he petitioned on June

(="

2, 1981 znd the Unitad Nations Human Pighrs Committze which he petitioned on

(&)

Janzury 28, 1986. Yurthsr hawing received the Reasous for Judgment in 1984 the
petitien to the Privy Council was not filed until 1486,

In any even:z beth Plaintiffs have only raisef the complaint about

-

delay since FTebruary 28 , 1531 aftar the issuing of the third warrant for
execution. So aftar 2 pericd of eleven yaars and for the first time the

Plaintiffe have complain=d that the delay have denied thom the right to a fair

wearing within a2 reasonabie fima.
4, Prejudice k¢ the accused.

"Prejudice, of course, chould be assegsed in the light
of interest of Bzfendants which zhe gpeady trial right
was designed to srotect, This ccurt haz idenrified
three such imtorcar: (1) to prevent oppressive pra-
trial incarcerationg (ii) to mirimize anwisz 2ty angd
concern of thae accuced;y and (111i) to limit rae

esibility that the defence will be impaliyvad. 0QF
these, the most serious is the last .... If witnesgses
die or disappear during a delay the prejudice is
obvicus. There is also prejudice if defsnes witnesses
ars unable tc rzeall accurately events of the distant
pass. Loss of memory Howavok, iz not siways reflected
in the recerd because what has bzen forgotten can
rarely be showm”. (407 U.8. 514 at p. 53%).

«

Having reviewsd the four factors I conelude that the constitutional
tighi of the Piaintiffs o a fair hearing within 2 reasonable time has mot besn
iafringed. I would therefere deny the declaration scught.

2. A declaratiow thet the Plaintiff has been, and is bLeirg subjected

Lo_inhuman or degrading treatment in cociravention of section 17(1)

cf the said constitution.

.

2. A declaratiem thav the Plaintios will be subiected to inhuman or

degrading punishment end treatment in coatravention of section 17(1)

if the senterce of death ig carried out in the aforesaid circumstancss

leading up to znd surrounding his planved execution.
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The declarations scught at (2) and (3) can conveniently be dealt
with together.

The arguments in zsupport ofthese iwo declarations are summarized as
followss

1. Section 14 (1) of the Jamaica (Constitution) Order in Counecil permits
the impositizn of the death penalty in execution of the sentence of
a court.

2, Section 17 (1) provides that no parson shall be subjected to torture
or to inhuman or degrading punishmont or other treatment.

3. Section 17 (1} prohibits imposition nct only of 2 punishment which
amounts fo torture or is inhuman and degrading but any other treatment
which amounts t¢ torture or ie inhuman or degrading treatment to be
added to its prescribed punishment.

In iight of thoe above -

“"The long delays arising from no fault of the Plaintiffs
or any insuperzible administrative or lagel problems,
the late communication to the Plaintiffs of the grant
of a stay of cxocution and having to enccunter on
repeated ccecasions imminent executions coupled with
tne tantalizisce insinuation by cfficiais of hope and
its withdrawal caus2zd the Plaintiffs acute suffering
thereby altering the character of the punishment and
the treatment uhich the reasonsble contempletion of
the law permittad for parsons under sentence of death
thereby rendering the imposition of the daratch penalty
in the particular circumstances of their case cruel
and inhuman freatment and therefore am iufriageoment

of sectdon 17 (1) of the Constitution”.

Citing and relying upon Yaekis v Goverament of the Ezpublic of Cyprus

1278 1 W.L.R. p. 779 it was contended that the conatitutisn expressed a fundamertal
noticn that there is a right tc be protected against unreasonable delay in the
administration of justice, It was further contended that English cases have
always recognized snd affirwed that delay constitutes cppression.

Kakis® case arcse under section £ (3} of the Fugitive Gifenders fct 1367,

"On April 5. 1573, P woes shot dead in Cyprus by
three members of KOMAV, a militant pslitical
crgenizatica of which X wees & member. A warrant
was issued for his arrest but he jeined other
merbers in the mountains till July 15, 1974, when
he partieipzted inm a coup which ousted the BOVRIT~

eptamber he left to settle in England

-
7
2}

1"3
ment, In &
with his wifz, under a permit from the new Hoveri-
ment. In Doecember the old government reswred power
but proclaimad an amnesty in which he ragardad him-
self as inciuded. In January 1975 he returncd to
Cyprus feor a shert time to wingd up his affairs,
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having been granted an entry visz snd an exit
permit. In August on2 A, who had also supported
the coup, left Cyprus tosettle in England. In
October the House of Representives rejectad the
emnesty #nd reversed the poliey of not prisecuting
opponents of the government for sorimes committed
befare thae coup.

On February 11, 197¢ the Attormey Zemeral of Cyprus
ectad oxtradition proceedings against X in respect

zilepged participation in the murder. In the

‘ate's court be denied any part in it and his

4

a

8
A gave evidence zupporting his alibi that
' home at the time, but they stated that they
could net go to Cyprus to testify at any trial there
for fear of i1l treatment or arrest. The court having
comuitied X to custody, he applied for babeas corpus
but the Divisicnal Court of tha Queen'’s Bench Division
dismiszed hic application™

[

L

tzld, allowing the appeal (Lord Xeith of Zinkel dissenting), that by
reason of the passage of time. it would be unjust or oppressive to return K,
since it would detvact significantly from the fairness of his tr al if he were
deprived of the evidence supporting his 2libi.

The decision of the House of Lords cieariy indicates that delay per s

o

-

was not the reacen for the decision but the vreiudice which the delay would cause
in that X would be deprived of the witnesses to support his aiibi. It is also
useful to examine the wording of the particular lepislation which the Court had
to consider. By section £ (3) of the Fugitive Offenders Act 1967;

Meoeaao The High Court .... may .... order the
person cormitted to be discharged frem cLutody
- “ppaare to the court thai ... {b) by

scn of the passage of time gince he is alleged
to have committad {thu offence] ... it would,
having regerd to 2ll the circunms tances, be unjust
or oppreasiva to return him.'

The section iz designed to znsure that the sccused be given a fair
hearing with a reasonmable tdwe., The section ic somevhat like secnion 20 (1)
of the Jamaica (Comstitution) order in Council 196%. Lord Dipleck opined "Unjust®

I regard as direccrad primarily te the risk of prejudice to the accucad in the

conduct of the trial itzelf:

<
3

"Opprecsive as directed to herdship o the
accused resulting from changes in his
circumstances that have occcurrad during
the pericd to be token into consideration,”

On pointing out that the decision in Rakis® case, supra, was no* baced

on delay per se I am not to be understood az saying that delay canpet amount to




inhuman and degradiug treatment.

In Rile

Lttorney Goneral of Jamaiecas

and Arncther {1282]

(£

A.E.R. p. 469 tha ve
that the proleonged delay

due to factors cutside their

thureby readering thn

the majority cpinian of the Board safid nt

ry isste ceme up for decision.

the ezecution of chedir

ceprLs that

.1.,-!..

Kiley and others contccnded
sentences, which was entirely
sustained mental anguish,
Lord Bridge delivering

long delay

no WLy rudeuulble ﬂuot beai:
; account in decidip
the preronativz of mercy

into

cecth sentence espacially

ndemnad man iz himgelf in

'ﬂncrtant factor to
wWhiether £o

Butr ic is not

this foard o usurp
2, 95 of
Lrting op the recommendatiorn of
nf Jemsica, The zole quastion
decieion is wiether the exarutisn of szentorce
dearh cu zny of the appella
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Contiruing at p. 473 Levd Bridge sodid-

nzly, whatevar
ay ir. executing a
imDGnné Che delay can
the execution to be =
Thaiy Losdsohipe WOLTé
concluaion by the
reinioresd by the cousidars
eccords fully with tha ge
B.P.2. v Nagralla L1567
233 ané as

Dr. Barn:tl submitted that the vatic of tha

he contends, procaaded

17 (1. Such riascuing, Bavnett,

Further the majority procceded on the brais

could be no lagal chalilenga to deloyed exesutinng

.

¢ Anhnxb
Freitas v Berwy [1567) AC. 25

be found in the thre=e ecndizions eaunciated ~f pp. 372 and

textual Intavpratation of the

“or other treatmang®

the function allocated by
the Con;t*tutlon to the Jovernor General

the
for their Lordships’
of

Privy Crouncil

nEs would contravens

{omphasis supplied).

the rezsons for, or length

sentenice £f death lawfully
afford
contravention of s, 17 (1),
have faii
language c:o‘F o l? elore, but are

ne gzound for holding

impelled te this

ipler gtated in

at their decision
nel
5 ?u:] 2 AC.

majority opinion iz tc

373 ibid. The reasoning,

araphr of section
)

is &nfidens that it di¢ nou take

included by the Constitution,
dependence thaors

eongequently upon indapendence

there still could 5z nc wvalid challengo to diloyed sxecution.
The hoard'sg reasening ic casy to f£olleow Section 14 (1) of the Constitution
validares the daath panaity by providing:
"He person shall intentionzliy ba deprived of his
life move in axecution of rhe santence of z court
12 respect of & criminal offence of which he has
1 4
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Section 3 (L) of the {iffences against the Terson iAet prescribes hanging as the
nanner of the execution of the sentence of death and provides lawful authority
for the detention of the condemned man in prisor until such time as the sentence
is executed. If the law does not stipulate apy fixed time in which the sentence
is to be carrxied out then delay per se cannot be regarded as an infringement of
section 17 (1) since section 17 (2) provides that:

"Nothing contained in or donme under the authority

of any law shalil be heid to be inconsistent with
or in contravention of this sectien te the extent
that the law in question aunthorises the infliction
of any description of punishmen:t which was lawful
in Jamaica immediately before the appointed day".

Delay per se dcas not change the character of the punishment and does not
make it inhuman or degrading nor can it be rezgarded as torture or other treztmeut
which is inhuman and degrading.

Lord Scarmen delivering the minority opivion in kiley'’s case (supra)

observed at p. 480:

"Prolonged delay when it arises from factors outside
the control of the condemned man can reuder a decision
to carry out the sentence of death an inhuman and
degrading punisnment. It is of course, for the
applicant for congtitutional protection to show that
the delay was inordirate, arose from nc act of his
and was likely to cause such acute suffering that
the infiiction of the death pemalty would be in the
circumstancec which had arisen irhuman or degrading".

Except for the delay by the Court of fppeal in delivering the Reasons for
its Judgment. the delay irn executing the seutence has been occasioned by the efforts
on behalf of the Pilaintiffs by way of stay of executions and by Government‘s review
of the whole questicn of the death penaity in keeping with current world trend.

It cannot be that when the government suspends executicn for a peried of
time to consider whether or not that type of punishment should continue that such
a delay can be considered as an infringament of section 17 (1) of the Comstitution.

I would therefors refuse these deciarations.

4. 4 declaration that the Governor-Gemeral in Privy Council is

and/or constitutionally beund by the determination, recommenda-

tion and/or decision of the Inter—American Commission on Human

Pights and the United Naticns Human Zights Committee.

Section 30 of the Ceonstitution states as follows:
(1) The Governor-General may, in Fer Majesty's name and on Her

Majesty's behalf -




{a) gramt to any person convicted of any offence against the
law »f Jomaica a pardon, either free or subject to lawful
conditions; k

‘br grav: to-a?y person a reepite, aither indefinite or for a
spacified period; from the awacution of any punishmen
ispesed on thet person for such zn offence:

(e substituts 2 less servere fowm of punishment for that uposad
vn any parson oY cuch an offercar oy

{¢} rvemit the whele ar port of ony punizhment imposed on any wparson

% such an offeonce or penusliy or forfeiture otherwise due

Pl

Hity

such an offence.

In exercise sectinn the

o]

{ tihe powars conforred om him by this

Governor-~Ganeral shall T on tne recommendaticn of the Privy Council.

Section 91 (1) states

Hhera amy person has beew sentancad to death
for an offence against the 1&4 cf Jamaica, the
GQVE?P?L“GEQQMQ? shall cause 3 written report

cticn

of t¢he relationchip bervaen the Governor-Cenrral and

f the cage

nay 1

sc

from

the trial

Judge.

l.J

cether with

v information derived Frbm tha

record

th; caze or alsewhere ag the Covarnor-Gensral

q -I_l.-g
thet the

e bao

L e
i

wvarded to zhe Privy Council

20 hac enshrined :he Boval

w
T
40T
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aceordane
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this Censtitution,®

S

Prervogative and ssction 91 cecites the

the Privy Council.

option T Hereio
Exacutive €ower under section 53 of the
tution, The Lptenul-n cf che Jamaican

in acsuming thesa twzaly obligacions
must baen to give further protection to
fundamenzal Tights te the Jamaice poople,
Failure 2 have Zdue regerd o ifs Interuatianai
obiigationis would be incensistent with ther
PUZEse, particularly as thera ir = closo
correiation between internatinnally protacted

mechanism

rights and those protected under the Constituticn”

In exercising the Prercgative of Mercy ig the Governor-General bound by

the decisions of any boady

including the Privy Couneil? Jectio

n 30 (2) of +he
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Constitution states:

"In the exercise of the powers conferred on him
by this section the Governor-General shall act
on the recommendation of the Privy Council."

Are the recommendations of these International bodies enforceable
in a Court of Law? To be euforceable there would have to be some Statutory
Provision which makes them enforceable. There are no Statutory Provisions
making the decisions of these International bodies enforgceable in Jamaica.
If they are not enforceable in the Courts of the land a fortiori they are
aot binding on the Governor Gemeral in Privy Council.

Blackburn v. Attorney General [1971] 2 A.E.K. p- 1380 gives support to the
above vicw:

®Ihe Plaintiff brought two actions against the
Attorney General seeking daclarations to the
effect that on entry into the Common Market,
signature of the Treaty of Rome by Her Majesty's
govermoent would be in breach of the law becauge
the government would thereby be surrendering in
part the sovereiganty of the Crown in Parlisment
for ever. o agreement had yet been reached to
sign the treaty but it was accepted by the court
that signature of the treaty would be irreversible
and would limit the sovereignty of the United
Kingdom. Further it was assumed by the court that
on signing the treaty wany regulations made by the
Furopean Econowic Cummunity sould automacically
become binding osn the United Kingdom and that the
courts would have to foullow decisions of the
Buropean Court in certain defined respects such as
the construction of the treaty™.

Lord Denning MR. said:

"Hegotiations are still in progress for us to join
the Common Market. No agreement has been reached. .
No treaty has been signed., It is e¢lementary that
these courts take no noticc of treaties as such.
We take no notice of treatics until they are
embodied in laws enacted by Parliament, and then
only to the extent that Parliament tells us",

The decision of these Internationel bodies have no more than
pérsuasive €Iféct in Jamiica. The sought after declaration is therefore denied.

5. A declaration that the refusal of the Governor~General in Privy

Council to commute the sentence of death in the circumstances

of the Plaintiff's case constitutes an unreasonable, arbitrary

and/or invalid exercise of the coustitutional power and is an

unconstitutional denizl of the Plaintiff’s right to a proper

consideration of his casge.




The declaration sougit invites the court to undertake a judicial
review of the Ewercise of the Prerogative of Mercy by the Governor-General,
The guestion raised, by thne declaration sought, is whether or not the
Exercise of the Prerogativé of ixercy can be the subject of Judicial Review.
Lr, varnett submicted that section 32 (6} of the Comstitution which

states:

"Any reference in cthis Constitution to the functions
of the Governor-General shall be construed as a
refercance to his powers and duties in exercise of
the exceutive authority of Jamaica and to any other
powers and duties conferred or imposed on him as
Governor--General by or under this Comstitution or
any other law"
makes it abundantly clear that the Privy council amd the Governor-Gemeral and
the Governor General acting in the Privy Council are all part of the Ixecutive
Government of Jamaica and they ciercise executiva powers by virtue of Comstitutional
e grant of those powzrs. further section 32(4) of the Comstitution which is an
exemptive provision pronivits judicial review only as to whether or not the
Governor Gemeral has exerciced his functions in scaordance with section 32 of
the Constitution.
The aryument contimues, that section 32 having expressly excluded fiom
Judicial Keview whether or not the Governor ucueral has exercised his furctious
in accordance with &e caid gsection, then Judicial Keview of the cxercise of the
Prerogative ig peruissible in every other respecc. This proposition, says

br. Barnett, finds support in the well known rule of interpritation "Exsressio

unius est exclusio 2iterius®,

“ihere the Governor-General is directed to exereise
any function in accordence with the recoumendation
or zdvice of, or with the comcurrernce of, or after
constultation with, or on the representation of, any
person or authority, the question whother he has so
exerciced that function shall not be enquired into
in any courc”.

The opening words of section 32 (4) “Where tis Sovernor-General is directed" prima

facie suggest that there are functions which the Governor-General exercise fraeo

(i any directions. He exercises thesc functicos suo wotu as the fountain of honour
and in the nowe of Her HMajesty. These functican have sever been the subject of
Judicial Review. The Framers of the Comstitukion hove in their wisdom directed

-~

that certain functiomz cuercisable by the ¢ -varmor-General should be sxerc

ad

o

s
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in accordance with certain provisions of the Constitution. Notwithstanding that
the Constitution has éirected the manner ;n which those functions are to be
exercised the COnstitution by section 32 (4) has exluded judicial Review in
respect of the exercise of these functions. In my view it cannot therefore be
successfully argued that the exemptive provieicns of section 32 (4) opens up to
Judicial Review the functione which are exercigcable by the Govermor Genmeral suo
motu and which functions were never the subject of Judicial Review.

The approach suggested by Dr. Barnett saers to place a very limited
Interpretation on the word exercise. He sesks to iimit the word exercise in
relation to whether or not the consultation was made or the recommendation or
advice received and acted upon or whether or not the required representaticn
was made.

The maxim "fxpressio unius est exclusio alterius™ has no place in the
interpretation of secticn 32 (4) of the Constitution VIS & VIS the functioms which
are exexciseable outside of the Constitution namely the Common Law Prerogative.

On the question of the Royal Prerogative it was urged that since sectiom
%0 of the Constitution deals comprehensively with the Prerogative of Mercy and
Pardon the Common Law Frerogative was now supcrseded by the Constitutional
Provisions. There is no longer any residue of Frerogative Power in the Crown and
the Gueen. No person ciher than the Governor General in Privy Council, as s=t out
in the Constituticn, has any executive authority in respect of the Frerogative of
Mercy znd Pardon.

The Censtitution created no nesr Frerogative. All the provisions of the
Constitution dié was to sashrine the Common Law Prerogative. The character of the
Prerogative was not changed. It may be said that the Prerogative Powers wiare
enshrined in the Constitution abundante cautela, so that in an independent Jamaica
there could be no doubt as to who would be responsible for exercising the FPrerogative.

In C.8.5.0. v Minister for Civil Service £1985] 1 A.C. p. 374 (H.L.(E))

Ehe Housce of Lords explored extensively the whole question of Judicial Review of
Crown Prerogative power.

In this case the M;hister for Civil Zzrvice made an order altering the
termms and conditions of service of workers at tha Government Communications

n

Headquarters ("GCHL™) who had the responsibility vo ensure the security of military
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and official communications and to provide the Government with signals intelli-
gence; they involved the handling of secrat information vital to national security.
Since 1947 Staff employed at "GCHQ" were permitted to belong to national trade
unions znd most had done so. There was a well established practice of consultation
between the official and trade union sides about important alterations in the terms
and conditions of service of the Staff. OCr 22nd December 1983 the Minister for the
Civil Service gave om instruction, purportedly under article 4 of the Civil Service
Order in Council 1982 for rhe immediate variation of the terms and conditions of
sexrvice of the Staif with the effect that they would no longer be permitted to
belong to national trade unions. There was no consultation with the trade unions
prior to this decision. Action was commencad sesking Judicial Review of the
Minister's decision.

Glidwell J. granted a declaration that the instruction of the Minister
was invalid. The Minister appealed and the Court of Appeal allowed the appeal
and gave the Unions leave to appeal to the Mousaz of Lovrds.

Blocm~Cooper .C. for the unions submitted inter alia

"I general terms, 21l prerogative powars are reviewable.

Some mey not bej the nature of the prerogative determines

whether they are or not. Where the sovereign has given

ingtructions to a specific Minister the cour: will say
that it will conmstrue it as if it had been statutory
("Any Minister would do but it makes the point stronger
if it is tc a specific Minister) Something like the death

penalty would be totally unreviewable in any circumstances.
(emphasis supplied)

By way of corment the submission dnals primary with delegated authority.

Lord Fra;er of Tully belton summarizing the submissions of Robert Alexander
¢.C. for the HMinister, said:

“This submissicon involves two propositions:

(1) That prerogative powers are discretionary, that
is to say they may be exercisesd i the discretion
of the soverseign (ecting on advice in acrordance
with moders constitutional practice) amd the way
in which they are exrrcised is not cpea o review
by the fourts;

(2) That an instruction given in the exercis: of a
delegated power conferred by the soveredsn under
the prerogative enjoys the samg frmitw Tumq
review 2z 1f it weve itself a dirret exe—-ise of
prerogative power”.
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Lord Fraser dealing with the first of the two propositions said at p. 398.

“the first of these propositions is vouched by an
impressive array of authoTity ..eeeeeoscecscoeso

He then coutinues:

"As Dekeyser's case shows the courts will inguire :
into whether a particular prerogative power exists
or not, and if it does exist, into its extent.

But once the existenze and the extent of = power

are established to the satisfaction of the court,
the ccurt cannot inguire into the propriety of its
exercise. That is undoubtedly the position as laid
down in the authoritiss to which I have briefly
referred and it is plainly reasonszble in reletion

to meny of the most important prerogative powers
which are concerned with control of the armed forces
and with foreign policy and with other matters which
gre unsuitable for discussion or review in the law
courts”,

Unfortunately the noble and Learned Lord,

"Assumed, without deciding, that his first proposition
is correct and that all powers exercised directly
undar the prerogative are immune from challenge in
the courts",

Lord Scarman, at p. 407, treating the reviewability of the cxercise of the Royal

Prerogative gaid:

"I believe that the lew relating to Judicial Review
has now reached the stage where it can be said with
confidence that if the subject matter in respect of
which prerogative power 1s exercised is justiciabie
that is to say if it is a matter upon which the court
can adjudicate thz exercise of the power iz subject
to review in accordance with the principles developed
in respect of the raview of the exercise of statutory

----- POWEr..ccoooansssooToday, therefore, the ccntrolling

_ factor in determining whether the exercise cf preroga-
tive power is subject to Judicial Review is not the
source but is subjeoct matter".

Lord Roskill whilst zccepting the existence of the right to challenge the
exercise of the prerogative power by way of Judicilal Review said at p. 419:

“But I do not think that the right of challengs can

be unqualified. It must, I think, depend upon the
subject matter of the prerogative power which is
exercised. Many examples were given during the

argument of prerogative powers which as at prasent
advised I do not think could properly be made subject

of Judicial Review. Prerogative powers such as those
relating to the making of treaties, the dafence of the
Tealm, the prercgative of mercy, the grant cf henours,
the dissolution of Parliamwent and the appointmwent of
Ministers as well as others are not, I think, susceptible
to Judicial Review because their nature and subject matter
are such as not to be amenable tc the judicial process”.
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i am confivamed in the view that the Goveruor-General's exercise of his
discretien whether o;.not £o commute the sentence of death imposed on a perscu
convicted of wurder is wot a macrter which is justiciable. The nature and subject

matter of the prerogative is such as not to be amenable to the Judicial prceess.

LEGITIHATE eXPECTATIONS

1he proposition was advanced that the exzreise of the power of
commutation in the inscant case was subject to ruvisw. in that the conduct of
the executive raised in the Applicants a legiciuwate cxpectation that the semtence
of dzath impoused on each of them would be commuted. The conduct reforred to
may be cummarized as fuilcows:
1. The decision to suspend eikecucion pending on investigation
into the whele question of the death panalty.
2. The recomsacrdations of the Fraser Repore,
3. The utterazuces of iHinisters of Govermmenc on the question
of the death pemalty.

Lord Diplocw, on the guestion of Judicinl Review, in C.5.5.0. v, Minister for

Civil Service (supra) at . 408 said:

"To qualify as o subject of Judizial Weview the decision wust
have cousequences which affact some person {or body of persouns)
otier tnan the decision maier, although it may affect hie too.

It aust affect such other perein either

(a) by alterieg rights or cbligations of thar person
“hich are enforceable by or agaiust him in private
lawy or

(b} by depriving hiu of some bemefit or advantage which
either (i) he had in the past been permitted by thae
j— deecision maker to erjoy and wiich he can legitimately
- C¥pect to pe permitted to coutinue to do uniil there
nas been ecomdunicated to hiim sume rational grounds
for withdrawing it on waich ke hag been glving an
Opportunity to comment; or {i1i) he has receivad
assurance from the decision meker will not be with.-
drevm without giving him first en apportunity of
advancing reasons for centaniing that they should
net be withdrawm™,

Lord Diplock labelled decisions which fall into ciass (b) as "legitinmate expectation®.
Clearly categery (a) does not apply in the instant case as the decision

by the Governor-General camnot be said to alier amy rights ot obligations of the

Plainciffs ubich are <nforceable by or agaizist them in wrivate law whether =i Cummon

Law or by Staturc. Under section 50 (1) of the Counstitution the Prerogative of seccy




is net & matter of right but of induigence.

In respect of ecategory (b) (i) it cannor be successfully contended that
the Governor Generzl's decision. not to exércise the prerogative of mercy in favour
of the Plaintiffs 1s t¢ deprive them of a benefit or advantage which they had been
permitted by him tc enjoy in the past and whick they could legitimately exprct to
be permitted to eontinue te do until there has been communicated to him some rational
grounds for withédrzwing it on which he has bzen £iving an opportunity to corment.
Once the judicial process is exhausted the passage oI time between the completicn
of the judicial process asnd the actual executinn does not gqualify as a2 benefit or
advantage. S8econdly thers has never been any nractice of the Governor Geusral
communicating to a condemned person rational grounds as to why the senteace of
death is to be exscuted. Once the Privy Council has reviewed the case and has
advised the Soverncr Comeral it is open to him to issue the warrant for execution.
Category (b) (ii) has mo application in the present case.

in A.G. of Hong Kong v Ng Yuen Shiu [19€3] 2 A1l E. R. 346 at p. 350

Lord Fraser of Tully L-~lt-n opined:

"The expectation may be based on some gtatement or

undertaking by or on behalf of tha public authority

which has the duty of making ihe decision if the

authority has through its officers neted in a way

that woeld make ir unfair or incoreistsnt with good

administraiion for him to be denied guch an injury."
The Plaintiffs have zlieged that the conduct of the Executive has created in them
& legitimate expectarion of commutatior. It must be borne in mind that the
discretion whether or not tc commute a gentenca of death does not reside in Pariiz-
ment.  Parliament mey legislete to abolish tie dezth penalty. Ho pronouncements by
Ministers of Covernmeat con provide any basis for saying that the Piaintiffs had a
legitimate expectation that the sentence ¢f death would be cormuted.

For these reasons the declaration sought ocught to be denied.

6. An crder thut the sentence of dearn passzd on the Piaintiffs be

commuted o 1life imprisonment.

The prerogative of mercy resides in the sovereign, It is not Jucticiable,

Having ruled that the exercise of the prerogative is not amenable to Judicial process,

The Court has no power to direet the frvernor Gemaval hew tn exerries hio AT mnmnstan,




7. An Izdunction against the Seccnd Hespondent restraining the

execution of the Flaintifif,

Te grant the injunction pravad would be tantamount te interfering with
the sxercise of the Suverror-General's discreti-n which is not subject to judileial

e

review. he injunciicn mest thereiore be donied.



Fatierson, J.

Loth plaintiffs in these actions allece that the provisions of S.17(1) and
£.2C(1) of the Constitmtion of Jamaicc {"the Constitutivn®) have besn, zre
becing and are likely to be contravenéh in relstion t« cach of ther, and
accordingly, they zeek ?eéress pursuant to 5.25(i) of the said Constitution.

Bach plaintiff was convicted on the 1%th Janusry, 1577 of the offerce
of zurder. and sentenced to the mandatory penalty authorised by law, to
sufiex dcath. Yhey ars nod complaining about the constituaticnality of the
Gzath penpalty but cach contends that the proposcd imprsiticn of such penalty
at this siage and in the cizowstances of his cese, and the validity of the
decision that he should in ihese circwwtances be subfoctcd i the death
penalty, are in contravention of his constitvtion rights.

Lasically, they conbtend that: {a) "Cr a wropey inkorpretation of
the Constitutica, the drlay and the yoepeated issnes of footh warrants and
their withdrawals st o time woen the applicant: hed wndcrgene the acony of
inpending executicn, ccuplod with the hope given freo: time ic time of
repricve, constitute inhuwmsn 2nd degsrading treconent, g (B} "the rcefusal
ol the Governcr--Umweral im k:ivy Council to commwts: the senhonce of
detth is en unredscngbls excreis. of the constitutionsl power within the
"Wedneshbury Principles® and/or hac been errvived at in br.osch of the principles
of natural justice and the epplicopts® coastitutionsl ricghts te o fair ané
preper hearing®.  There is no comploint about the pro trizl delay in their
casts but thoy do contond thnt they have been denicd a'fair hearing within
& rezsonable time, and s ii ie comvinient to trzec the history of ovents
since conviction up to the sresent time. The plaintiffs® uvidence, to a
Inrge extent, is uncontroverted. l

Both plaintiffs werc convicted and scrtenceé on the 15th Jaruary,
1575, Xach mafe an applicotion to the Court of Appes: For lesve to appeal.
he applications were hcerd sy the Ceurt on divers days batween the 30th
Soptezbor . 1960 and the 5th I ~urber, 1S80G. Soth apnlicativne woers refused,
The time lapse betweun convicticn and the refuszl of lesve to appeal is zpproxi-

mately 1 year and 11 nesths.




On the Sth December, 133G the Court of Appeal promised to put in
wriling the reasons for refusing the a;t;:lica—.-tions, but thoso reasons were
not handed down until the 24th September, 1984. The lerce of time is about
3 ycars and 9 months.‘ The jlaintiffs contend that during that pericd and
Lceause ne written rcasons had been delivorc:d Ly the Court of Appeal as
proaised, they werc unabic tr “appeal further" to the Judicial Cormittee cf
the Privy Council against conviction and sentence by rcascn of which delay
they were deprived of their constituticnal right te o Fair hearing within
& reasoneble time. Furthe:r, hy reason of the delay and the conscequonti
inobility to pursuc their snid appeals they suffered “mimisl anxicty, anguish
enc torture" of haviag tne sentenc: of death hanging cwer them.

Beel Edwerds, Bsg.. Q.C., Eric Fratcxr Isg., & Miss D. Lichtbourne
represonted the piain‘ci:«:fs At the hearing of thoir sgplicaticns for leave
to eppeal, and by a2 joint letter deted 7th vanuary, 1581, «#2drussed te the
Royistrar of the Court of Iprcal, the rlaintiffs osked thet the necossary
papers be mede zvailablc v their attcrnoys-at-law se that whonover they
wished to further "argument of Zmpoal® to the Privy Council of ¥ncland,
they would Le able to do oo

On the 30th Janurxy, 1981, the Recistrar of the Couri of hpreal replied
to the letter of Pratt and Morgan, and for comletencss,. ¥ cucte the body
of that reply:—

“Y omodim recedit o4 your rceent corros: pdenes, and have sinco
spoken to your Lbtoracy-ateloaw, Mr. Brie ¥rater., He, Froter adviscd
me that he is endecvouring to take your mottoer to the Privy Council
in #ngland.

Enclosed plessc finc two copdes of Criminal Forms 177,

It mycars thet for the nexd 3 years anc 7 months, no Furthor stens were
taken iy the jlaintiffs o tieir atterneys-at-law towords perfecting the
wititicons for spocicl leave b zyreal to Her Majesty im Council.

Pratt made a first opplicotion to the Inter-fow vicem Commission on
haman Rights of the Organizobion of Imericen States ¢ ("the Cormission™) on
the i2th Junc, 1981, 6 nonths after his applicaticn for lesve Lo appeal bad boen

refusad by the Cowrt of YRR

On the 17th Februory, 1523, the Cormissicn

ayplied to the Jamcican Govirzownt for a cupy of the reoord of proccedings,
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and it was auppl.ji.e;d cn the i5th July, 1983. The Comrkissicn, by note of
Octcher 14, 1983, reiterated its request for "the notes of the Appeal® and
the Criminel Form 17 advising of the result of the acpiicaticn to the Court
of Appeal, was forwarded -m the 6th March, 1984.

The Comission considered Pratt's applicaticm and by Resoluticn dated
Octoker 3, 1984, "declercd thet there cxists no evidence of the alleged
vicietions of the americsn Chnventicon on lDuman Rights as claimed Ly the
pleintiff ¥, The declaratisr was communicoted to the Government of Jamaica
an¢ te Pratt. Morgen did noi apply to the Commission.

Frott wrota anothexr jetter to the Registror of the Cuurt of Appeal on
the 16th August 1984, reguersting the Filing of the renscns for refusing
their applicatiuns for leave to appeal. The letter was recoived by the
Hegistrar cn the 16Yh Suptonbor, 1964 and the rozsons were handed down on
the 24th September 1984, It airears that Pratt alsc wrotc Mr. Michael Faollon,
M.P. in London, on the 23z Barch 1984, I gathor that this was an enquiry as
to his right to petition Her dajosty in Council, and accorndingly, by letter
amiedl 17th May, 1984, the nocessary advice was foxwardod. what is surprising
wrut this, is that the att: cncys~at-low representing the plaintiffs seem
¢ have been quite dormrnt since the applicaticns for leawve to appeal had
been refused. It was mot muniil the 13th Lugust, 1985 that icrgen gave notice
¢t his intention to pekitirn frr spucial leave to apposl ¢ the Judiciczl
Cammittec of the Privy Coancil and Pratt did likewise on the i2th Porch, 1986.
Tt gypears thet the said notices were served on varicus Govornment officers
an March 1986, ond that the relovaat documents For prosentrtican o Her Majesty
in Council were forwardsd tr the Loneon scliciter alowt thoat time. Both
petitions for spociel loave €0 aprenl were heerd on the 17th July, 1986,
an® dismissed.

The time larsce betwoen the rofusal of loave o eyl o the Court
of hrreal and the dismissa? oF the petitions to Ber Majesiy in Council for
speeizl leave to aypesl is alacst 6 veers, ond hotween the vendering of
the reasons for judcment and il dismissal of the petiticng te Hor Majesty

in Cownceil is eppwoximztely 1 yecr and 10 monivhs.



The plaintiffs cxbausted their appelizte remedies in so far as theixr
ccenviction nnd segténce& wers ccnecrned, with the disminwei of the petiticns
foxr special leave to appoendl o the Judicial Camitter of the Privy Council.

Lioth men thon proccocded to appesl o the Commissicn, the second
arpeal by Pratt to that body, but the first by Mexrgan. The evidence does
nol cisclose when it wes thot the plaintiffs oppealed t the Commissicr,
znd whether or not tha Government had been netifiec o the appeals.

On June 30, 1987 the Comissici decided that both meon hed “suffercd z denial
of Jjustice during the —uricd A%80 ~ 1984 vicletive of Acticle 5(2) of the
2merican Convention on Humen %ichts"™, ond the Comminsion reguosted of the
Jomaican Govermment Pihot tho ceocution of Mossrs, Pratt and Morgan be
commuted for hmumanitorizn reusons.® The decisior ané rocuest were communi-
et €0 the Covernmont of Jomzdics 1y 2 cable mossayge on Jaly 7 followed

by leticr deted July 9, 19%7.

It opperys thet by cowamicntions ¢oted 28th Janunxy, 39066 ond 12th
Mzrch, 1987, ecach pleiatii{? rjoealed ¢ the umon Righes Cosmittee of the
Cnitcd Nations Interpaticnsl Covenont on Clvil and roliticnl Rights ("the
Comaittee™) and acain, the evidence does not disclose whether or not the
Govermment had Lieen notifiod of those communications. fn the case of Barl
¥raté, by intorim decisicn dnted 21st July, 1884, the Crresittcee requosted
the Covermment 0 stay his cuecution while thoy considerced the question of
the admissibhility of his cromunicetiovn, and asked that they bha provided
with further informaoticn. The infurmation was supplicd on the 18th November,
i%986. In the case of Morgom, Ly interim decisicon datod 2400 March, 1826,
the Comsittcoe requestod the Sovermmeont to stey his evecuzisn pending their
final decisicn, and asked to Lo provided with furtber informaticn. Tho
informetion was supplicd. - : -

The pleintiffs’® jetibicas for specinl lecwve o apresnl to the Privy
Ccuncil having hecn Airaissod on the 17th July, 1996, tre sentencelcf death
ramained 0 e carried cut by the exceutive subject only to the exercisc
of the prercgative f morevy by the Governcr-General acting on the reccommenda—
tice of the local Privy Council. 7The prercgative oF mercy was not exercised
in favecur of the plaintiffs and cn the 13th Februnxy 1987 warrants were

issued for their executicn op ihe 24th Februaxy, 19¢7. & stay of exceuticn




was granted on the Z3rd Felrruary, 1937, at the request of the plaintiffs®
reyresontatives; It was =fter the stay was granted that the Commissior
cepmmicated its Jecigicn o the exééutive and its regucst that the sentencc
of death “he cocmmuted For humopltarian rcasons”.

L s.cond set of Coath worrents were issued on the 23rd February 1588,
for both men to be cexcouted on the 8th March, 196E8 =nd again, » stay was
grantad on the Ist Maveh, 1580 at the request of the Cammittcee contained in
o tefegran doted 29th Yebruary, 19682, The roquest was based on the fact that
the Cummittew wos, in eonculiction with the Govermment . in the process of
censidering thoe admissildlity of the plaintiffs® communicaticns undcr the
Cpticnal Protoccl to the Covanant.

The Commsitiee, by its decision of the 24¢h Earch, 19568, admitted the
crrmmunicotions of the plaintifis and mode cerinin regoests of the Govermmaont,
inciuding 2 request not 1o gexyy cut the deoth sentencez agzinst the 1dsintifls.
L% its meeting on the 6th fLpril, 1S8%. the Committes ofopted its vicwsaftor
cronsideration of the crewonicaticns submitted by the plointiffs, acting under
rrovigicns of the Optional Frotoeel to the Internaticnal Coveammi on Civil
ang volitical Rights. Ik the Camaittee’s view; the froets disclesced viclations
of the Covenont in twoe rospocts, nsmely:—

“(z) frticle 7, bocaugs Mr. Pratt tnd Mr. ¥orgon vere not notifiod

«f 2 stay <€ cxecontion oranted them on 23xd February 1987
until 4% minotes before their scheduled crecubtion on 24th
Februnry, 1927,
{L) Irticle 14, poxe.3{1) in econjunction with pexrn.5, Lecause the
avthors were not tricd withcot vonduc dAclay®.
The Committee expressed tho vicw that the pleaintiffs werc ontitled to o
remedy for the viclaticons, an® that the remedy should !, ip the narticeiar
circumstences, the comwmiation of their sentences of doath.

The views of the Crmmditecr wore orwmunicated to the crecutive under
cover of & memirendum Coted 7oh Ryril, 1989, but the cvidence <oes not
disclose when it was roecived . Towsver, o thixd set of warrenis were
izsued on the 21st Pohrunry. 1581 for the ewececutirn f the pleintiffs on

the 7th March. 1691, ewnd ik wes after the issuve of b se worronts that these




proceadings were'commcnccab in the event, a further ctay of exccution was
granted the pdaintiffs on the 6th &grch, 1991.

Sc it is againgst that background that the plaintiffs are contending
that their constitutional richts have been, ore being and are likely to b
contravened, and accordingly . thoy scek redress in the form of 2 commutation
of their sontencos of death o that of life imprisconment.

I do not think it nccussary for me to recount in my judgment the
arguments prescnted by orunsel for the plaintiffs and the defendants which
have Leen go fully stoted in the julgments of my learned brothers. I have
read their droft judoments AanG agrec with the conclusicns arrived at.
wowever, I will proesed to exmpress my vicws on the salient paxts of the
cvidence and the arguments.

Secticn 25(1) of the Constitution gives the Suprome Court original
jﬂIiSdiCticn te hear and Jetermine applications from any porson who alleges
that any of the fundomental rights end privileces protected and cearanteed
te hinm by the Constituticn, has been, is L<ing or is likely to he contravenod,
and jower e glve redross. in appresrietc cases.  The powers of redross are
in bLroed tewms, and the jurisdiction of tho court in this regerd is not
circumscriber.

The first iesws thol I shall consider is the crmplaint of the rlaintiffs
that the rrovisicns of Sec.2C{1) of the Constitutisn has been contravened.
Thet section provides #s fnilows:-

"Whepevar cay erson is charged with o
evimiued ~Ficne: he shall, unless the
chawge is withdzewn, he zfforded 2
fair hearing within a reesonahle time

ndcnt and impartial court
Iy law".

estaiiishe:
I om of the vicw tazt this fundemental right wns rocognized by the
courts befcre Jumnic: goined ite indcpendencoe on 6th hugust, 1962, and that
the Constitution conferred ne now right cx ~rotectice op the indivicual in
this regord. The courishave always Lcon vigilant in ansuring thet cherges
are heard with as little ‘dclay as the system affords. and as Lord Tenpleman

Feanted cut in delivering the opinicn of the Goard in Dell v. Directer of

gggiigmprnsacuggcns aowd Emdother (19€5) 32 WIR 317 at 324:--




®.::." the Courts of Jamaica would and

cculd have irsisted on Eetting a date
for trial and then,. if necessary

dismissing the charges for want of
;rosecation.”

It is plain that in such cases, the deley that the Constitution
yrotects anc which the court seeks to guard against is whet I shall rofer
te o “pre~trizl celay®™. 3She authorities roferved to in the instant actions
are those in which the quustion of the effect of Gelay in Lringing charges
te trial is considered; they o not consider Ypost--conviction delay®, i.e.
dolay between conviction are the time when the ecnvict cxhausts all rights of
appcil. One pessible rooson for this is that the ricit to a speedy hearing
that is protected both prior to znd wnder the censtitetion relates toe a
¥erscn charged with a criminsl cifenca: and that such protection Lecomes
ctivse on convicticn., Pre-trial dol lay is likely to rosult in greet injustice.
It militates against the innceent as well as the guilty: it may wreok havoe
upen the innccent, but favour thoe guilty. Witnesscs for either the Drosecution
or the defonce may beccme unnvailabice for NUnBCrous reasons, or the passage of
time may sc din their Memory s to render their evidenco nmugatory. Thesc are
smCe of the reascns why . » Constitution, in my viow, continucs to protect
this right of the individual whe is charged with a criminsl offencc.
The presumpticn of innccence is ancther right in favcur of such a PCEscn
rrotected by £.2G(5) «f the Constitution, and while it oyerates, the Crown
must trke 21l necessary stejis to either withdraw the charge or to afford a
hearing within & reascnebie time, a hearing that may result in o ecnvicticn
Or on acquittal.

Whenever a persoa is cunvictuwd of 2 criminnl <ffonce, it dces not
ALpear te me that notwithstanding the conviction, he may still bLe roferred
to as 2 persen whe ie charged with 2 criminal offence, sné thus be afforded
the Irotection of Sec.20(1) of the Constiteticon., In othey words, in consider-
iry the questicn of delay I @ not think that the Provisions of §.20(1)
shcule be construed in sC wide a sense as.tc inclede the antire pericd frem
foxsma aécusation <f & erims tr the exhausticn of all apieals, or the implencent-

ing of the sentence. T my wicw, the ¢olay that is roircspable under the
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Constitution must fall within the pre-trial rericd, and the redress would
most likely be é Gignissul of the ch@rg&; The individual need not file a
writ or moticn to scek such redress. Any such gquestion under the Constitution
nzy he taken at the triol of a charge. (See 5.3 {(iii} of ¢he Judicature
(Constitutionzl hoedress) k:les, 1963).

In the instent czses, there are o complaints of a pro-triel delay,
and for the reasons that §© heve stated, T hold thatvthe nlaintiffs' claims
in this regoxd must £ail,

However, the delzy comprlained of by the plaintifss stoms frem the
b

Drgaoel Jid not deliver written rowscns for refusing

,...
.
)

Trct that the Court
their applicaticns for loore to appeal until scme 3 vears anc 8 months after
the decizions bad been promcuncod. Tt was argued thet bucsusce of the celay,
the plaintiffs werc ureilc o “aprcal further™ against conviction and sentence,
«nd eunsequently, they were deprived of their Comstitutionsl rights to a

fair hearing within o rosscnable time. I shell asswac that $.20(1) of

th Constitution cught to bo interprcted in its wicsst sonse, ané that

s

consequently, the individuzl can boe said to b chergud with an cffencc

aftey eonviction and vy t. the time of ths cerrying cut of his sentence.

1f that is so. ther thors was an incrdicate delay in the "hearing of the
charges®, and® the plaintiffs® Constituticnal right t~ & fajir hearing within
& reascnakle time pust i czemined in thot light.

in Bell v. birccter of Public Prosecutions {supy.} the Board, in

o determining whethor the orpdicant hed beon cuprived ¢f his right ¢ a fair
nearing within o reasinel e timc, identified four factoys which the court
should assess, wamcly, {3} vhoe length ge the delay, (2) the reasons wiven kythe prosce:

ticn to justify the deizy, (3) the responsitility ~f the accused for assert-

ing his richts, and (¢} yprcjucdice to the accused. Those feur conditicns

fulfill the test in yro-trisl deieys, but in my viow, such a test is not

altcgether applicabic to mrat-conviction delays. In thoe first place, a

convictud perscn mast initiate proceedings if he wishec be appcel against

iz ccnviction and/or sentence, be it Lo the Court ff‘ﬁggeal in Jomniica or

w the Jndiciol Committac of the Privy Council in Emgianﬂa In the instant

castg, the plaintiffc did not delay in making their applicaticns for leave

Lo apreal Lo the Court of ygeal, pessilly because i the time linit for
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such appiications, and there is no complainant that the «ourt delayed in
hearing the applications and prenouncing its decision. The inexcusable
Gelay that the Court of 4rpeal is said te be guilty of is the time it took
to pub in writing the reasons for refusing leave to appeel.

The pinintiffs contend thet because of the delaoy, they could not
appeal furthor, and this issue must be considered. Iearing in mind that
the Court «f Arieeal gave its fecision refusing leave to agpeal on the 5th
Decerber, 1960, it seems toe moe that thercafter, it was the responsibility
¢f the nlaintiffs to assert their right to petition Her Majesty for special.
leave to appezl te the Juedicial Comittec of the Privy Ceouncil, if they so
desired. There is oo ovidance thet they Jdid zanything that would lead the
Court of Lppeal to helisve thet they intend to potiidom for special leave.
On the contrary, what they 4id wos tr write to the Registrar of the Court of
appealon the 7th Janueory, A86HL asking "o sct my case in a nositiom so that

whencver wy attorney Hr. Noel O. Eawerds wishes o furthor his argument of
Y =Y ! et

appcal to the Privy Council of Pngland, he con do oo, (Emrhasis 2dded).

There is no evidenco that the sttorney-at-law cx sithor of the plaintiffs
apnlied to the Court - f Lprceal fox the written judgment o any other documont
necessary to accompany the etition, uwotil Fratt medo & roeguest for the

written judgment Iy latter which rcached the Reyistrar of the Court of

<t the 16th Soptopio 1604, The writtern Jjuicmenil was deliverced

~n the Z4th Sertemlwor 1504, Despite this, Morgan did rot give notice of
hisz intenticn to potition fox special leave uatil somotime in hugust, 1985
anc Pratt in Mowch, 1$L0. It is wrthy of wvte that there is ne specific
time limit within which such peilticns rust be filed, ond it opgxers thet
the pleintiffs werc in e horoy to ¢ sc. In ny view, the delay of soxe
six yerxs in filing the rohiticns rests squarcly on the shoulders of the
rleintiffs and possibly tdwir legel representatives. The plzintiffe set on
their 2ights, and accordingly, I find it guite untenckle that they shculd
ow Lo copplaining about thoet delay. I am guite unekls o 2iseover any
rules regulaticns cor tther authority that support. the plaintiffs® conten-
ticn that & yetiticn frr specicl levave to apreal to Hox Majesty in Council

could not Te lodged wetil the reasons for refusing the mpplication for leave
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haeC teer filed by the Court of Appeal. Ceunsal frr the plaintiffs did

not peint the court to any such rules and regulations. I am cf the view
ihat the ;L‘i‘.‘l‘é@‘ﬁ?.f of the: Court, (as Tc::ontained in Criminal Form 17 under
Rule: 62(1) cof the Court of apnecl Rules) satisfies the porticular requirce-
ments of the Judicial Cummitice Rules 1957 relating to ithe nractice and
orecedure of vetition for special lcave to apresl to Her Maojesty in Council.

If the application for spocial leave to moeal is granted. then and only

then would ihe appellaat e required to lodge the Recoxd of Zypeal which

must include the reascns fox Judguent of the judos or judges of the court
from which the appesl erises. %hus @ distinction mest Leé made between the
necessary decuwsents to he £iled in relation to a petition for specizl

leave to aypeal and the sl of Appesl whcn loave bo.appeal .has been granted.

In the instent cazes, the plaintiffs were refusca lcave to appeal
and their petitions for spociel leove to aipesl to the Privy Council werc
alsc dismissed. It secms thet the delay in iiling tho reonscns for Judigment
Qid not prejudice the plaintiffs and I so hold.

The prejudice that 2n individual mey suffer as a restli of 2 pre-trial
Geloy is obsent from o post-eonvichicn 2celay tG 2 groat extent, It is true
that 2 cenvicted men whe is inzisting on his innoccner woeuld be mest anxiocus
tc have his final arpeal eonsicered with the least possible delay ond thoat
he would be prejudiced i¥ e had te remain in custcdy ar a convict for on
urreaginably long time through no feult of his cwm. Tt is cqually true

ZL a man with cnly » siie chence cf suoccess wey noet - zoxious to assert
bic richt f aypeal, and cmusoquently, the deloy may et rrojedice him in
any resycect. I ol that in o rosteconviction situntion, the individual
must lead some evidence in procf of rrejudics, diveckly or infercntially.
In the instont case, there is no such evidence or evidoncn from which
cejudice: can Le inforyed,

it ir for the icregoinc reasons thot I hold Lhes tha L laintiffs
have failed to satisfy we. om 2 Falonce of rrotekilitios . that their
constituticnel right ©o & foir Lieaxring within 2 resscnable time, protectod

Iy Sec. 20(1) <f the Constitpticn.has reen or is being contravened.




I turn now te what I scusider to Le the main contention of the

pizintiffs. They rclate to See.l7 of the Constituticn, which reads as

!

Tfcilows:~

P17-{1) No perscn sholl ke sophjected to torture
or te inhwian cr degrading punishment o
cther tycaizent.

(2) Wothine orminined in or done undor the
authority of ony law shall be held to
e inconsistont with or in controventicon
of this zectinn to the extent thav tho
lew in question autherises the infilictinon
cf any Acscripticon of punishment which
was lewful in Jeamaics immediatoly belore
the yocinted day.”

Dr. Damctt subaitted thot "in the state of the covidonce, it i=
cleoar that on the thres cccasicns thet warrants weroe issuel for the applicants®
executicn, thoey werce plrecd in the condemned cclls, thet is, the section
rascrved for poersons abont o e oxccuted, and only remow:d within a
proxwimate time of the schodulsd execution®.  ¥e further submittoed thet it
iz the uncontroverted ovidonee "that by reoason of
(z) long delays orising frem no fault of the appiiceonts or any
insuperobhle afrdnistreticon or legel problanc;
{1} the late cowmuniceticn of the greni of stey of execution and/ox
their having e cnecunter on ropeated cccusicns irminent execution;
(c) the tantoaiizing dnsinuntion by officinls of hope and its withdrawol;
crusct ther acutoe suffecig. oltered the charscter of the trectment which
the reascrabLle contompletion of the law pemitted for porscns under sentence
ol Geoth, omo rondered thoe jmpesition of ihe death ponalty in the jarticular
circumstonees of their crsmo, eruvel and inhuman tresins ot :nd therefore o
coniravention of the Clisstitotion,®
Mr. Daly in bis suisaisciong, scaght to elabwrstn cn the forcooing

I S— = - ok : - S L . 2 H Y :
mERmAsSsIcns Ly Dolnting B0 giecific Lits of evidenco which he said constituted

inbuen and Gegrading trontment. He roeferred to the ovidence rclating o
% dssue of the vari us worrznts when apreals wezrs reniing before the
Commissicn and/cr the Committed, and after roguests had becn made for stoy

cf cxecuticn. He roferved . the stoy of excouticn granted on the 23xd

Foebruary, 1987, and arcued that the plaintifis were - infocrmed of the




stay until 4% minutes Fofore the appeointed time for their execution on
the following doy, although the auﬂxo;ities knew from the dav hefore.

I have clready e};-;:h:resses-‘: my views on the guenition o+ the delay, and
L nced not repeat myself. However, the rlaintifis nre here contending that
the delay in earrying cut the scntences ot the court extaniing cver the pericd
froa conviction o wow, swrumts te inhmmon g Cegradling treotment, and
therefors is in contravention «f the Constitution.

The leading cans dn this rogord is RiZey and cthers v, Attorney Genersl

of Jameica and emothex {18021 3 511 BR £69. The heacnots to» that casc rcads

in roxte-

"The appellants contend that the rrclonged
Aulzy in the executicn of their sentencos .,
which was svostintially due to facters
cutsice their conirol, had coused them
sustained montzl anguish, thereby
rendoring the punishment inheman and
degracing.  The: Crown ecntondec the Lo
althcugt &loyed the zctual sentences
were audhv.rise’ v the rre-existing
lav dmmedictely Diefore the Constitution
came intc fowee and thorcicre fell within
S.17(2) .f il Constitution.™ ...

ACLE {{x3 Scormem and Yerd Brightman dissoniing)-
L ponishment £.11 within the cxcertizn contoined
in 5.17(2) ¥ the Coustituticn if it satisfied
three rolated ouncitions, naecly (a) thet it
was dome Ly the authority of law, (L) that it
involwed the icflicticn of Funisihment shich
was authorise” by that lav and was lawful

in Jamaica immedintely befrre the cotaing

into foree of the Constitution om & Augusi
1262, andd {¢} that it &6 not excecd in
cxtont the dcscristicn of the unishnent

0 authorized.  In regard o o tdelayed
cxecution whict sotisficd Us: First twe
conditicons the test o be arydicd wag

whether, iF tha same deseription of undshe
Hent had hoca inflicked in the sane
circumstances efcre & Aucust 1962, that
ounishoment wuld hove becn authorised

Ly law. Sinoe ihe legality of a dolaye”
wxecuticn of a gentence loawind 1y imposed
under $.3(1) oF the 1964 fict conld not

have loon questicned beforo & Aucust 1952,

the Jelay cculd afford ne ground for holding
the excouti'n 0 ke in contraventicn of
5.17(1). Eeeordingly, tho syceals woald Yaz

dismissod {sce 72,472 9 tc L4473 o, post).®
Dr. Barnctt, in o carcful enclysis of the jodoment, submitted that
"the retic of the maj rity decisicn is te bho found in che three conditi-ns
which werc erunciated i the judynent at [1p.472 & 473.% Thosce reloted

conditions orn stated in the huadncte above., Continuing his submissicns,




be said "the reascning then Droceeded on a textual interrretation of that
rexephrase of .17 which iz ceiirely cdeficient in that it omits the words
"

"er cther treatment”, which iz a clear distinctizn 1laid down by the Constitu~

tion. (2), It procezds ow the pasis that prior to Indepeondaence, there could
e no legel chailunge o delayed execution. fTherefore, aftor Independence,
there can b no such chalileng: and thorcfore ignored the fundemental difference
which the Dill of Rights acsiroduced intce Jamaica law by giving the court a

»ower cf judiclal reviow over cxecutive ncts which controvene the fundomental

tads
iy

rights provisions, and the fact that there arc many sitwaticns in which, pricr
te independence, there woild e no richt to challenge evecutive or legisla-
tive or judicial acticn; but post independence, tho Cunstituticon has given
such & right and conferred on the conrts z jurisdicticon to grant redress.®

He drew & distinction Dotweon "punishrent™ and “other trcatwent” monticned

in 5.17{1). Finally, hc sumitted thob "in the face of the rowerful roasconing
by the mincrity judgment, the majerity decision car i ~asily distinguished
<n the grcound thet what was hitherto regarded as umprecedented has in fact
“courredt in the lastant cose, in thet the delay has been incrdinately long;
that 2 substantica part of the delay has been duc te e foult or ecnduct

i the applicont. that ynrt of the delay hos heen duc to inexcusable foult

~f the crgans of stote and that cleay circumstances existed on which the
applicants Lased a reascnahic hegpe of reprieve frem the sentence f death.
Fomy of these facters woere npot present in the Riley crse cither at all or

te the sane extent.”

The perice? oi Qeliw which tho (laintiffs contend should he tzken into
weccunt is the entixe yorind from the date of the sentence ur to the hearing
«f these scticns, o tolnl Ff 12 vears an 3 months. Ls I have aliready
rointed cut, the pericd Ietween sentcnee and the finml decisicn of Her
Rrjesty in Council dismissing the applications for sprecinl leave to appuel,
fmunts to seven vears o’ six months, and that cduring that time, the plaintiffs
Were c¢ither pursuing their applicaticns to the Court «f Zptesl and to the
Judicial Committoc of the Privy Council, or applying to the Commission.

Cortainly, any delay oecasicmed during that pericd cumnot he said to be




atzributable to the exccutive in any way.

Within days of the Ffecision 012‘I the Privy Council, the Committee, by
interim decision dated Zist July, 1906, requasted the Government of Jeamaica
to stay the sentences of the cowrt jending the comsidersiicon of commmications
frem both men. I have alreedy sotated the voricus tires thereafter that

wrronts were issued and steyed at the roguest of the rlaintiffs, and

Mecouse of their vericus coraunications to the Cormissicn ond the Cormittoc.

again, L own of the wiew thet eny delay occasirmed coriny that rericd is
ot attrilotolle to the ewcoutive. Tndoed, when thoe tine hocone rire, the
trerutive acted with copmendalile alacrity in its seversl attempts to carry
out the suntonces of the court. only to have their attempts thwarted Lty
the relentless offorts i e pleintiffs to scourc intoer sentonces.

e Th:: sulmissicne of Dr. Barnctt arce oelzactive indecs, lmt in my view,
they axe not applicabile o the facts of the yresent cose. I consider nyss1E
Icund by the opinion of the Grar? ir Riley's case {supza)}.sc aptly expressed
in the speech of Loré Sridgs of Harwich when he said {at e 471 & 472z~

?Their TLoxdshirs fully sccepts that
long delay in the ewvcetica of a denth
scuntence, oxraciaiiy denlay for which
the condemned man is bimscif in no way
responsilic. mast be an imgortant
factor o b tzken inke aceount in
Goelding wpathor to exercise the o5
rogetive oF mezey. Dut it is not fror
this Tonyd @ usarp the functicr
allcented v S.80 oF the Censtiturion
to the Gu General acting cm the
recormons - & the Privy Council
of Jamaicn.®

o

e

endt ot L4 3w

"e.o., whatever the vorsons fox, or lencth:

GE, deley in sxecuting a scntence of

deatlh lawialily imrosed, the colay can

afford nr grrune for holding the excou

tion t¢ L a contravention of 5.17(1).%

fccordingly, althvagh I respoct the dissemting ~piuicn in Riley's
c2sé, I find that on o true comstruction of 2,17 (1} =of the Constitution,
5 - s g T .

the: plaiatiffs claine for redress, hesed on delay, must fail.

A : - ] e - - N -
The plaintiffs ‘clninms uncder 8.17(1) arc nt based on 4olay alone;

they contend thot they were sulvincted o other kinds of inbumen and degradings
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treatment. There is evidence coming from the plaintiffs to the effect

that the executiv;; kept them ccnfineq _to the condemned cells for a considerable
time after they hed Leen grenited the first stay of executicn, and ap to 45
minutes before the appointec time for their exccuticn. The defendants deny
that to be so, and say thot within a short time of heding notified of the

stay, and at least thiritcon hours boiore the time appointed for their ocxecn-
tirn, the plaintiffs word rencved fromphe condommed colls. T accert the
evidence of the cefendonts in this regard and find that the plaintiffs werce
infrrmed of the stay of oxccuticn and remcved from the condeaned cells

within a reacsopablce time of the arant of the ctey.

The plaintiffs arc ant crmplaining about heing kert vnnecessarily
leng in the condemncd ccils after the grant of stay cn the other two cccasions
on which death warrants werc issucd, but they contend that by placing them
in thosce cells ané romoving them repeatedly after rrior roguests from the
Cimmdttec and the Corpission for a stay of exccution, coused them unduc
enguish oné constituted inkemen and degrading treatmont.

It is understendali-lec that the knowledge of impending exccution must
czuse im nost confenned wen gront feclings of anquish anl grief, despita
the offorts of the pastors one cthurs whe scok crafort them. The anguish
will increase as the tim: frr cxecuticn drawe nearcr and nearer. I agroe
that if & reprieve «r & stov oFf cxceation of the dealh penalty iz granted
o thet fect is withhele iros = condemned wan for on warcascnable length
of tinme after the groni. then that may e considercd fr aponnt to inhmman
punishment or trectment cm the rort of the executive . It wmoy couse the
concommed wan te suffer aoguich and grief to a greator degree and intensity
cver a longer pericd thon was neccssery. Sut the fact thst o stry has been
granted dees not, in my viow, hy itself, dispell 211 kinds of anguish and
grief. A stay hzs the offect of remeving from the condemned man's miné the
ITrecise time {fixed for hiso s ceution, it comneot and des not remeve the
knowledge of impendcing death. I it roiscs hoge fox o reprieve or commutation
of the scntence of Centh, then such hope is self--induced ond the executive

camact in theose circumstinces, be blemeworthy. A stoy thot comes about at
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the instance of the condemged man camnet enure to his berefii. Once the
appellate processes have been exheusted, than in my view, cnly the exercise
of the prexogative of mevey in favour of the condemmned man con remove from
his wind the knowledge'cf impencing death and the naturzl resultant crief
oand anguish contained in the punishment. Such grief znd anguish cannot be
considered to be inhunan and dugrading treatment. Anguish and grief and
roxhaps mental anxiety are, in my view, inextricalily tied uz with the
suntence of Qeath. It is poi [woncunced as a part of the scntence, but the
wne fellows the cther as the night the day - it is & natural roaction to the
sentonce of deatli, and is nothing new. If the distinction is drawn Lbetween
“runishment” and "treaimunt®® then certainly, the angeish end gricf that
foillows the sentence must ix: considored as part of the punislment and not
28 treatment meted cut Ly the executive. That being oo, it eculd not be
sald te be outside the oxempiicn contained in S.17(2) of the Constitaticn.

In the instant ceses, the plaintiffs madc representaticns to the
internaticnzal hodies whe in twrnr, requosted stays on their behalf, and those
stays were ¢ranted by the cxccutive. I find that on a balance of probabilities,;
the Jact of the grant of the stay on each cccasion was eommunicated to the
mlaintiffs within o reusoneablo time, and further, that the stays came about
on the ayplications of ths pilaintiffs and any hope they woy have brought
were sclf-induced. In the event, the plaintiffs have failsd to satisfy me
that ir this regerd, thoy wers subjected to inhumen anc doyrading treatment,
ond that their constitueticssl richts have been, are bLedng or axe likely to
e coniravenod,

The plaintiffs conmbend that they worce lod reazscennbly to believe
ant legitimately to expuct that they would not be subjocted te the
deathi jenalty, and this arcse “from the rrohouncem&nts of the exccutive;
the civemmstances of the deley; the neture of the internaticnal chligations;
the decisicns and recommondsticns of the internzticnnl humen yights bedics,
whese review «f the matter ihe executive government had accepted as part of
the sitate’s obligations vnder the Internationnl Covernants,® They secek a declara--
ticn that if the Cdeath penslty is carried out in the circumstances, they
will Le subjected to inhwson and degrading punishment oné treatment.

The arquments in this togard were based on the evidence surrounding the
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issunance of the first death warrants after eight years and cne wmonth had
elayzed since seﬁtencc, and after a request for the stax Ly the Committee:
the late notification of the stay of‘éxecution granted in respect of the %
s2i¢ warrants; the issucnce of the second death warrents despite the recommen-—

ations of the Cozmission thet the scntences of ¢eath e ccmmuted; the issuance
of the third death warrants neot withstanding the roccocmmendation of the
Comrittee that the death scnicnces be commuted; the "de focto" suspension
of the death penalty for oimost two ycars since March 1999, and the Government's
raview and cfficial ststenonts made during that pericd which would 1-lace
the plaintiffs within = cavegery of condenned men whose death sentences
would Lo ccmmted.

The views that T have zlrezdy expresscd on the offect thet <elay has

“n the death ponaliy are arpliesble o this issue and I rood not repeat them.
The “rroncuncemcats of the wreutive™ are gleaned from o number of nowspoper
roports of {a) statements vade by the Hinister cf Justice, (L) the Government®s
conpsideration of tho Goach pfenalty, (c) statements mode Ly the Governor-Generml's
Saecretary in his capecity as Sveretary of the Frivy Cruncil. I do not deem

it necessary to quote frow those proncuncemonts. Suiffice it to say that in
ny judgment, the reports cculd not and did not s£ate oy 1L0iicy decided upen
Ly the Government with Tespect to the abolition of the death renalty or the
cummutation therecf, noy 240 they state any amendmernt t the law in thet
rogard., I find it impessitle b acccpt Mr. Daly's sWmission that these
"statemunts and their cXfect was t¢ create in the minds of the spplicent:
e reasinable belief anc lecitigate cxprctotion thet the decision of the
Onited Mations Faman Rishts Committee thaet their rights hod Ixen viclated
ant the recommencaticon th.t their sontences be cormgpiad wuld he respocted
anci cFfected hw the exceoutive.™ The gucsticn of "reasonetlie belief and
legitimate expectaticn® doos not appear to e relevant in this context.
I accept the view that thesc Thrases dencte a rrinciile that is now firmily
entrenched in our afministrative law. The speech ¢ Lord Roskill makes

this quite clear. as oisc the principles involved, when he said in Council

of Civil Scrvice Unicns and Others v. Minister for the Civil Sexrvice

(19C5) 1 n.c. P.375 ar 418




“The rarticulsr menifestation of the duty
to act fairly which is presentiy involved
in that yart of the reccht evolution of cur
administrativc iew which may enable an
aggrieved party ho evoke mdicizl review
if he can show that he had "a reascnable
expectaticn® of some occurrencs or acticn
preceding the decision complained of and
that et frocsonebde expectation® wos
not in the cvent fulfilled.

Juctien of the phrasc "reosonchle
expectation "intc this dwanch of cor adminis -
trative ilzu appeays bo owe its origin to Toxd
Domning M.k, din Schmidt v, Secretary of Stetc
Icr Hopwe 2ffaisn: [1969) 2 Ch. 149, 17¢ {whoen
he uscd the ploose "legitinate expoctation™).
Its judicicl wvolution is traced in tho
cpinicn of the Judicial Committes delivord
Ly my ncile snd lcorned friend, [oxd Frosor
of Puilylelton, in Btteorney Gencral of

Hong ¥ong v, fig Yusn Shia [1563] 2 .0, 620,
G30-638. Yhough the two phrascs can, 1
thirk, mw sofnly De trectod as SYNONYRGTES
for the reaoims there ¢iven by my noble

aré learncd fricnd, T prefer the use of the
adjective "reamcnshle® which wos gyenorally
used. The principle moy new be saic to Lo
firmmly entrenched in this Lranch of the 1aw.
&5 the cascs show, the principle is clonely
conneered: with “a xight to bho heard.®

Such an cipwctatinm mey take many forms.

Onc may Le =an wiectaticn of prior ccnsulte
tion. Imodhor may he an exrectation of
Leing allowe” time to moke representaticas
expecially whers the aggrieved warty is
seeking € poersondo an outhority to depari
from a lawfally cstoblished policy ndopted
in compectiom with the cxercisc of a
rarticulay j«oaxr becouse of scme suggesied
exceptional reasons justifying such a deperture.”

This ;rinecirle scons 4 arise where the. considaration

5y

is foecused on the crurt's Jurisdiction to review exccutive acticn in certain
cases where it could I szid that the oxceutive ar cthor public awthority
h=C pot acted, fairly. Ao Legd Frascr of Tullytclton pointed out in his
spcech in the szie C.C.8.U. case (suprra) at 401.-

"Bl oven whore a porscn claiwing some
hencfit ¢y priviluge hos ne legal right
ta i, as o wmittor of privete law, he
wmey have ¢ logitimate ex;ectation of
receiving the honefit or rrivilege, and,
if sc, the orurts will rrotect his exguoe
taticn by juaicisl review as a mottor
of putlic law. ..o....e.... Loegitimets. .
cr reascnalle cxpectation may arise
cither frim »u oxpress rromisc oiven

on bghaldf of o puhlio autherity or froo
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the existence of a regulir practice
which the cizivant can reascnab:ly
expect to continoe.”

In the instart cascs,. the plaintiffs are not contending that their
icgitinate expectaticns of ccomutation of the death penalty arcse eithor
from an exyress prominc ox from o reguler practice. Hyx. Dely in a summary
<f his sulmissions cn this pcint had this te SOy~

“The procectings tefore the United Nations
Camittee in which the Jamnicsz Governmsnt
fully perticipzted ané the Committee’s
favouralle deecisicns created in the arp)ie
cants the legitinmate cxpectotion that the
executive avthority, the Govermment of dJemaica,
would honcux iks okligations in Intermeticnal
Law."”

1 have referred to tw relevant human rights crganizaticns which
admitted caamunicaticons from the prlaintifis amd exgressed their views
anc. reccmmendeticns.  Those crgenisaticons were bLera cul of treaties to
which Janazica is o party, amd they ave:-

(1) The Intes-dimericon Comission on Buman Richts of the Qrgenizeticn

of Imerican Stotes.

{2) The Hmcn Richts Cemmittece of the Unitors Haticnes Intermaticnzl
Covenant wm Civil and Folitical Richts zn ¢he Opticnal Proteoeod
thercundor,

The making of a itrecty is an exceutive act, while ths porfommance

Cf its obligatioms, if they entail altoration of existing domestic lows,

requires legislative ncidiom. 5 treaty de:s not have vhe force of low.

(Sve Attorney Goneral fox f=nada v, Attcrney Gencral for Cntario (p.C.) [1937)

e, Bormett sulimittod thoi:-

(1) Jempden, as o swiber of tho Internaticnal
Cammunity, has asccepted internaticnal
treaty «ixlicoticns relating, inter alis,
te- the impesition of the dsath penaliy.

(2) The urdon and principle of the trecty
rrevision is ihaot the decth Penalty should
e strictly Uinited and given nc further
@Xtepsicn My the member stote in the arca
X maaey of its applicaticon.

{(3) The Govirmment hos unertaken an chilicetion,
Ly virtue of those rrovisicns, o give te




condemned prisoners a2 right teo apply
for clemency and commitation of their
sentences, and impliedly to have their
applications fairly considercd.

(4} The Statc has alsc undertoken the intcre-
naticnal okligation to ensure that no Lerson
is subjected to cruel or inhuman treatment.
and this is a national obligation applying
tc all the constitutional organs of the
state. TIf, therefors, the circmmstances
are such thet the imposition of the death
venalty would inveolve cruel or inhuman
treatment, it is the obligaticn of those
responsible cryens of state to aveid the
conflict with the internaticnal ccliga-
ticns,

(5} The Privy Council, as part of the exccutive
authority of Jemnica, has & cuty, in the
ozercise cof its constituticnal rowers, to
have regard to those internaticnal
cbligaticns ms well as the constituticnzl
previsicns contained in Cap. IIT of the
Constitution.

{6) In the instant coses, there were legitimaie
cxpectaticns axdsing From the DXCROMNCE.
ments of the cxecutive, the circwmstonce
cf the delay. the naturc of the inter-
noticnal chligoaticns, the Gecigicns andg
recommendotions of the Inter-imerican
human rights lcdies vhose review of the
matter the axccutive govermnment had
2accarted os part of the states cbhliga-
tiovns under the intornaticnal covenant.,

(7) In the circumstances, the fajilure of the

Privy Council to respond resitively .

the reccumondaticns of the twe intcr-

naticncl Loddosn, including delaying the

issuc of the third werrant for nearly

twe years after the scecond of theoso

tdeecisions, ornstitute 2n unrcascnat:le

exereise of its constituticnal IWOT

and & Lreach of the rrincipiles which

are cutlined o owe W

The evidence discloses that reports of the viows and recormendations

of the Cramittee and the Commission werc transmitted teo the executive shortly
aftor the plaintiffge cocmmnications were Getermined. It is alsc the ovidonce
that cn twe cecasicns = stay of exceution had Leen croanted jending the final
Cetermination of the cormunications, and that death woxrants were issucd
after the rerorts werc recoives by the cxecutive. e inescapable inference,

in my view, is that the Privy Council, lofove Making its recommoncation to

the Governox--General on the exercise of the prercgotive of mercy, haé in its
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jpurview the reports of the international human rights todies ang gave

them due considération, bt nevertheless ¢id not accede to the recommencations
ccntained therein. The Friwy Council is not bound tc act on any such recommenda-
ticng; the provisions «F the treaty do not so providc, and it seems ludicrous

to believe that a recormendation made under o treaty coeld have the force

ok being'binding on thoe stete to the extent of aitering or suspending the
rrevisions of the state’s law.

Seeticn $6G of the Constitution apowers thoe Governcr-General to
exercise the prorogativa of mcrey, “in Hor Majesty's nome and on Hor
¥ajesty®s Fohalf®, wohe SCvernor-Gencral is obligatod to cxercise this
XMer in accordance with the Teccomendation of the frivy Council. Sec.32(4)
of the Counstitution specificnily provides that “the questicn whother he
bas sc exerciscd that functicn shall not B¢ enquired inte in any court.”

Dr. Darnctt arcuid th=t the Constitution makes it clezr that the
Frivy Council, an® the Govarnor-Goneral or the Covernor-tonoral acting
in Trivy Council, are =11 merts of the exceoutive goverrrent ¢f Jemaica, and
thay ezercise exccutive povwers by virtue of the comstitutional grant of
these powers. e furthor argued thot the cxemptive frevision containced in
5.32(4) of the Constitutivn prevents a judicial review -f the reccmmendaticn
or adviscry process witk specific roeferoncs te the gquesticn onply of vhether
the relevant advice or reccpmondation was in.,  He snid that the vory provision
mokas it clear that, snart ferr the limitotion, the Fower of judicial roview

S <f these excentive rers e net axcluded Iw the Canztiiuticn. Fe contendd
thet £.32(4) of the Constitution only limits judicicl roview in cme
cixticular aspect, but cven if¥ thoere wng arlxiguity, the Principle would
Lo 4C the srovision is to o censtrued strictly so as not to curtail the
jurisdictioncf the court. 1o is his contenticn thet the rnstituticn is
&~ contrelling inctrument of a1} the crcens and functionaries cperating
undier it. -ng the power of thz coart e review theix CEEreise or ccnstituo-
timel powers orantec whon, must therefore e rresumed., he constitutional
provisions containes iy S5.90 =% the Coustituticn has superseded the prercga-
tive at coamon low o thet £icld, oand thore is ne residae of prexrogativoe

Iowers in the Crown and the Gueen, sc hoe oremad.
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He submitted thot:--

“The Privy Council; in the exercisc of the constitutional and executive
power to decide on the guestion of commutaticn of sentencos rmst:

(1) conform with S Wednesbuary principles of rezsonzhblencessg

{(2) give cue waight to ail relevant considerntions;

{3) conform with the rules of natural justice.

Furithermere, the right of the Court to excreiss the power of judicial
roview applicd to the cxocutive power of commutation in tho instant case,
because the conduct of the oxwocutive raised in the wrplicents 2 Jegitimate
erpeciation thet the donth scentence would be commuted in their caszcs.™

The jurisdicticr of the court to review for defects the acticns of
statutory decisicn making Lodics is well cstablished. The ¢ urt will act
within the "Wednesbury princirles? in investigating such 2 body:

*with a view to sceiny whethor it hes
taken into account motters which it
cught not to take inte acecount, or,
conversely, has refusced to take irte
account or neglcected to take into
account matters which it cought to take
inte aceount.®

(iesceieted Provincial Picture Houses Gimdted v. Wednesbury

Comy. {3847) 2 ALL ER 680 ot 645

Her Majesty the (ucun ~f Bngland is the Guecen of Jamanica. The
Governur-General is Her Eajosty's represcntative in Jomajca, and the Cueen's
prirogative powers hove not Lecn supersedod by the Constituticnal powers
of the Governcr-Genernl. The functicns that ave exercissble lw the Governor-
General wnder thoe Constitution seem to fril into three oard categorics,

(1) these in which he actse in his discretion;

(2) those in whick he acts in accordance with advico or on reccomendn-

ticn cr aftér crnsultation cr om represcnteiions

(3) these in which he oets in Her Majesty's nowme ant on Hex

Majesty's bahalf. whother on advice + recormentiacicn or not.

Examples of tho third cateqery of functicns listed steve arc sssents
to Bills (Sec.60(1), and the cxercise of the prerogotive of morey (Sec.90{1).

At commen Jaw, the esorcise of the royal prerogetive of mercy in
cupital sentences has novey been subjected to roview by the ¢ourids; it is

not subjocted to prior enthoerity of Parcliement. The ccurts wiil inquire




as to whether a prerogative {?gwer exists, and the extent of such power, but
the court has nc Jurisdiction to quc;j?,ticn the manner ol its exercisc.

I agrec that it is trite law that where 2 common law rrerogative power hes
Leen cnacted inte 2 statote, then the rreregative power ot common law is
suspended, and the Crowr must proceed under the stalutcry powers.

fSee hrterxney-Gencral ws. Do¥oyscr's Royal fiotel Limited, {31620] 1.C.508

Yrx. bBoymett argued and T oagrec that $.90 of the Censtitution has enacted

all the commen law proerogative nowers of mercy, and has therefore suspended

the common law Drervcgative nowers, and so they arc now goveracd by ihe
PEivigions of the Constitution. kex Majesiy has deleogatod the exorcise

cf the powers to the Governor-Gencral, Lut hos made it quitce clear that the
tovernor-General's exercisce of such powers must Le ®in Her Mojesty's name

znd cn Her Hajesty's Iehalf™. Cencrally spesking, the exercise of the
irercgative of mercy arpcore o be, in my view, no differeot after independcornce
thar what it was at comon low, pricr to indepundence.  Imxd Dizdock, in his-

spaecch in DeFreitas v, Denny [1975] 27 WIR 315, pointed cut the common law

mositicn whoen he said, (ai 322):-

"Lt commen low this has zlwavs been a
matter which lics sclely in the
Ciscreticm <F +he sovereign, who by
censtituticnal crnveniconee oxercises
it in respoct oF England on the

adwice of the ¥ome Scerctary to whom
Her Mojesty delogntes hor Jdiscreticon.
Maorey is not the swsject of legal
rights. It *vgins where legal rights
enc. R convicted porson has no legal
¥ight even ¢ hews his case cunsidered
Ly the Pume Seorctary in connection
with the axercize of the rrerogative
CE mercy.  inotendering his advice

to the suveraeign, the Home Secretary
is duing sumthing that is oFften
cited as e o lar of a purely
aesi-judicici fuacticn., %hile
cupital punishmont wes still o

lowtul renalty Yoy oorder in Enclend
it was ths practice of the Have Secretary
in cvery cipital casc to eall fer a
report oF th cage frem the trial judge
anc £r such cthor informetion from
such <ther s urces as hoe thought nay
help hile to meXke ur his wind 25 o the
advice thot he wiald tender to the
sovereign in the roarticular cosc.

But it nover wos the proctice for the
judge's report wx any cther informatiom
obtained by the Adme Secretary to be.




disclosed tc the condemned perscn or
his legal representative,™

These comeon law yrovigsions zre contained in S.90 and §.91 of the
Constituticn. The Governor—Gencral cxercises his powers on the recommendaticn
cf the Privy Council, anr uxcutive body provided for by the Constitution.

In the casc of a person seriepced to death, the Privy Council takes into
acccunt ®a written report of the case fxrom the trial judge, together with
such other information dexived from the record of the case or clsewherc”
when moking 2 recommendntion to the Governor-General. XYoxd Diplock, in
his speech in the DeFroitos cesc, (supra) made it gquitc clear that the
censtituticnal pxovision Focerves to empheosise the yorscnal nature of the
discreticn® sxercised by tho Privy Council in tendering its reccammencation.

The tendoring of the recomfiendation by the Frivy Couaecil in the casc
of perscns condemncd to ue:xth is not depondent on any applicaticon made by
him for coamutation of his “cath sentence; it follows frix the constituticmal
[rovisions in 2il such coses. There is ne consulitation Twtween the condemned
man and the Trivy Council. or indeed, the Governcr-Generani; the constitution
does not Impose any suck oRbigotion.  The discretion b commmte such a2 sentenco
resides in the Geovernor-Goneranl aad the wey in which he cxarcises his discreticun
iz not cpen b review by Pwee courts. € oam fortified in thiz conclasicn by
the speech of I<x@ Frghill when he gaid in the C.C.G5.U. caze {Swra) ot 418:

"Prorogalive Lovers such zs those
relating o tho moking of treaties;
the defonnee of the yordm, tho
rrerogalive of morey. the grant of
hinouars, the ddogsletion of Parliement
arxi the yroviniment of ministors as
well as others ure nvk, ¥ think,
susceptibls o fuiicield roview
ecouse thoir notare and subjeetl
matter croe such &5 st to be mmendabde
to the wlicinl rrocess.™

I d¢ not tinc that the Governor-General's constituticnal power in
tha cxercise <f the prercosiive of merey is smendable & jucicial review,
and accceréingly, the doceloratiom scught in thot regord ig Jeniced.

Forther, I am of the viow that this gourt has »v r«wor to rrder thet

ihe sentences of Ceath msgsed on the plointiffs e commoted to life imprisonmanl:



or indeed, to grant injunctions restféining the execution cf the plaintiffs,
and this is so even if I had concluded that the plaintiffs® consti£utional
rights had been infringed. It seems to me that the making of any such orderc
would be a direct exercisc by the court of the constituticnal powers entrusted
to the Govermor-General alone by £.90 of the Constitution. The power of redress
given tc the court by S.25 of the Constitution is not circwsscribed, but surely
it must be interproted in such a way as not to be in conflict with the provi-
sions of the very Constitution itself.

In the final aralysis, i hold that the plaintifis have failed to
satisfy me that they arc entitled to any of the declarstions and rodress

scught in these actions; and sccordingly, I would dismiss the actions.




Zarrison, J.

By 2 writ of summons dated the 29th day of Apxil 1951, filec in
7
substituticn for a notice of mction dated the Z8th day of February 1991
and in accordance with xule 3{ii) of the Judicature {Conctitutional Kecdress)

~lies for redress pursuant to Section 25 of

Rules, 1%63, each plaintiff o
the Comstituticn of Jamaica, against the defendants.

Each rizintiff claims:-

" 1. L decleration that the pleintiff has becn denjed the right

te g fair heariny within a reascnable time ~s required by 5.20(1)
cf the Constitution, by reason of the delay in the completion of
the judicial proeoodings respecting his cose.
2. A declaraticn that the plaintiff has heen, mnd is being
subjected: to inhwmen and deyrading treatront in contraventicon of
5.17{1) of the saic Censtituticon by reason of the followingz-

(1) & “onth worrent was first issucd on the 13th day of
Fobruarxy 1987 for the excecution of thL plaintifis on
the 24th day of February 1987 after a deley of arproxi-

Cantely eicht yoers and one month after the sentence
of denth was passed on the nlaintiff on the I15th
dampary 1579, which delay inciwdicd three vears and
rdne rmewths Curing which the Jamaics Court of Epreal
foiled to give written ressoms as aforesaid.

(i1) %Yhe snid worrant wos issued while an apnoeal by the
vlointify was pending pafoxa the Unitod Fations Fonan
Rights Committee am! after the said CSommittee had by
decisicn dated July 21, 1586 roquestod the Govermment
of Jamweiecr to stay the executicon of the plaintisf
Pending the detcrmination of his appecal to the said
o mmittec.

(iii) Jhi stoy of the first warrent ofcreszid granted by the
Govermr-General of Jepaics rn the 2328 dny of I‘clorua.ry;
1967, was not commwnicated to the plaintiff until the

24th dry of Peboucry, 1997, anc only 45 minutes before
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thc scher;iuied execution,

{iv) L seccnd warrant for:tho cxecution of the plaintiff was
issued on the 23rd day of February 1986 scme eight months
after the Inter-hmerican Commission on Human Righis of the
Orgonizotica of fmerican States had rocczmended to the
Sovermrent of Jemndca thet the sentence of death IRESel
on the Jdaintiif be cormubed to life ingrisconoent, andé
vwhile the appoai to the United Nations Human Rights
Commitrec v still pending before thet hodys

(v} & third .Jcod: warrant was issued on cr obout the 21st day
cf Yebruary 1991 for the executicn of the arplicent on
the 7th of March 1951 rotvithstunding the fact that the
United ¥siinone Human Righte Cormittee had decided on ihe
6th of Zywil 1989 thet the applicont wins 2 victim of the
Ffolaticn of Brticles 14, paragroph 3(c} and 7 of the
Internativasl Covenant con Civil wnd Political Rights,
which Covensnil and Protecel thercto thoe Jamaice Government
hadl sigued znd reotifiec, mnd thot accoraingly the plaintiff
was entitles to the comowmtation of hisz “icsth sentence, thereby
reising the lointiff's legitimate expectaticn thet he wonld
net e execated.

(vi) That the said deoth warrant was issucd aftor the death
renalty hed beon "Co facto® suspended for o period of almost
tvo Yeurs since March 1569 ané after the piointiff was led
reasonably to helieve and legitimately i e vect that the

Governmont’s view and rificizl statemcrts made during this

o

perica ©f and concerning the applicati.n ~f the death renalty
would havwe pieccd hin in & cateorry « f immstes whese sentence
oE Qeath woudd 2o cormutod to lifce imaisumnent by virtue of
the timc which he had spent on death row,

3. A decloroticn that the plaintiff will o sulxjucted to inhean

or degrading punishment and trestment in contravention of Secticn 17(1)



if the sentence ¢! deeth is carried out in the aforesaid circumstances

: leading up to and surrcunding his planned executicon.

M
G 4 declaration that the Governor Gemeral inm Privy Council is

legally and/or constitutionally Loued by the detormmination, recommenda~

tion andl/or decisicn éf the Inter-Zmerican Commission on Human Rights

and the United Naticns Human Rights Committee.,

5. A declaraticn thet the refusal cof the Governor General in Privy

Council tc commutc the sentence of death in the circumstances of the

laintiff's case conmstitutes arn unreascnabic, axizitrary and/or invalig

exercise ¢f the curgbtiteticnal power and is ean uaconstitutional denial
of the plaintiff's riyhit to & rroper consideratics of his ease.

6. an order thet the sentenoe cf death pasgud cn the rlaintiff Le

_ coamuted to 1ifs imyxisonnent.

7. An injuncticn ogeinst the second Gofendant rastraining the exceuntion

i the plointifs.®

The fzets relovent ix. the case of cach laintiff axe as follows:—

Each piaintiff wac cranvicted n the 15th day of Jamuxy 1279 of the
offcnce of murder committe’ Ly him on the 16th dey of Octcler 1577, ond
sintenced to death. kach apglied in Jenuary 1979 for ieave to appeal ~gainst
his conviction which apidicotizas were heard between Septewber 1980 and December
iG80 end refused on the 5th Dccembor 196G

Thercaftor the clron oGy eontinoed in this way; m

T (i} 7th January 1963 a lettver was written © the Registraxr of the
Court! of Buredcd o Fehall of hoth rlainiifls Iw the plaintiff
Earl Pratt regaesiing the Registrar's assistence "... so that
whencver my tiorney Mr. Neel O. Edwards wishes tr fuxtbor this

.
1

arqumni of ez oni to the Privy Council of England he can do so."

funh

(ii) 30th Jenuery 1462 the saic Registrar replied tr the plaintiffs
that she his sp-kon o their attorney Mr. Rric Prater who
advised et ho was "enceavouring to teke wour matter toe the
Privy Council in Roglaond,™

(iii) 12th Junc 1581 {he plajintiff Prat moce ~n o icaticrn te the

Inter-imoriczn {Uwaission on Husoan Rights CE the Orgaaization

i Bmorican Si=tis for & roeview of his gaid conviction,
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{(iv) 17th Pebruary, 1%33 the said Commission reguested a record cf
the rxyrocecings from the Court of Apmecl.

{v} March 1984 the recerd was sent Ly the Registxar of the Ceurt
of Apgeal to the said gcmissic:n, but witkout the reasons fox
judgment .

{vi) 3ré Sontesber 1584 a letrter was sent by hoth plaintifis to the
Registrar of the Court of INppcel reguesting the reascns for
its Judgment.

{vii} 24th Septarler, 19064 the said reascns were delivered Ly the
Court of ypeal.
(wiii) 13ih Jugest, 1985 plodintiff Morgan petitioned Her Majesty in

Council - the Judicial Compittec of the Privy Council.
(ix) 26th Jzaoncory . 180G plairtiff Pratt eppealsed o the United

Naticos Emean Rights Crrmitree.

i

| e

=} 12th #Herehn, 1566 plaintiff Prett potitioncd for KEojosty
Ccuncil.
(xi) 17th July, 19686 the Judicial Commitvtec of the Privy Council
recoamendal T ficxy Majesty thet the petition of each plaintifi
should Lo <Jismissed.
{xii) 21st July 194€ the United Nation Human Richts Cormittee roquested
the Govermment ¥ Jamaica to stay the execution of the plaintiflf
Earl Prot whil. the Comittee considered the admissibility
of the cummunisaticn and €0 provide informmeaticn on the judiciel
remedics aveilidde vo the sadd plaintiff,

(xxiii} l&th Hovendtxis, ISUE the Governmont of Jomaicr providced the
informaii-n regouested.

The first cdeath worront for ceach plaintif€f was issused n the 13th
¥Yobruary, 1907. A stay of erxocution for cach plaintiff was granted on the
23xd day of Februvary 1987 “w tha Guverncr General ia Irivy Council.

Each plaintiff elnims the: the feoet of the groent of the stay of
executi.n was nc-f cammunicatcd to him until 45 minutes hokore the schedaled
execution and c¢i: the 24th doy of Februery 1987, with the result that, "....

the failure of the officiasis Lo advise me, I was miafde to suffcr inhumancly
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and degradingly,. the excruciating mental torture of being drawn closer and
closer to the time fixed for cxecution when, in fact, 2 stay was in cffect.”
Fathexr Brien Fassic,z Jesuit Priest, with quzlifications in psychology and
counselling; and o visiting sriest to the priscnors on "death row”, stated

Yy affidrwit cvidence that he visited the plaintiffs in the “condermed cells®
to which they had Lecn transfoerred. He stated that on the 23rd day of Pclruary
1567 when he visited them they "exhilited a marked dugree of despair bordering
«n panic. Their foces acguired a sort of 'hunted’ lock and they were unable
to maintain eye contact. Trot's speech (Morgan hardly spoke) was alncst
inccherent at times™. He doponed further that the stay of execution was known
¢ him the evening of the 23zd Pebruary 1967 and therofore he did not visit
the plaintiff on the 24th,

Under cross—czaminnticsn Yarher Massie admitted that he did net go to
the [xrison on the 23rd Juy of February 1987 and that ®it was incorrect informa-
tizn I gave.” He thereforc negeted the dctailed descrijticn of the alleged
mental conditicn of the plaintiffs on the 23wrd doy of Febymeory 1967, which
he scught to highlight in hisx affidavit. His evidonoo iz nobt easily relied
Ak e say the least.

J7slyn Uennis, the Superintondoent in cherge oi the 8t. Catherine
Uistrict Priscn, where the plaintifis were incureeratod stated that the plaintifis
wexe - advised ocn the Z3xd Joy of Folrusry 1967 -~ in the evening ~ of the stay
“f execunticn and ramoved D the condemned cells on thet said day. He denicd
hat the plaintiffs wexs ndwisce cnly A5 minwtes befure the scheduled execution.

A filuwrry of activity theresfter cnsucd. On the 12th day of March, 1487

the plointiff Morgean aprenled to the Unitod Hations imme Hights Cormittos

cemplaining of a violaticn Ly the Government oF Jamaice of ccrtain provisicons
of the Internetionzl Covrmant ca Civil and Political Bights. On the 20th March,
1967 the plaintiffs mads submissicns to the Commitioo - complaining of delay in
iegal rroceedings, confinement on death row and failure of the Jamaican Court
0f fppeal te give reasoms s o Lreach of Scetion 20 of the Comstituticn of
Jomajea. On the Z4th day f Barch 1987 ard the Oth &ryil; 1987, the said

Cmitice requested infommotion freom the Governmont off Jamzdca and roguested

a stzy of executicm fur the ylaintiffs Morgan and Pratt regspectively.
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On the 4th June, 1987 and the 10th day of June 1987, the Government
of Jomaica repligé to the Cormittee rejecting the admissibility of the
plaintiffs' claims. ™

Ly letter dated the $th day of July 1987 the Organization of Imerican
States commmniceted the reguest of the Commissicn on Human sights to the
Goverpment of Jamaica thet the sentence of death should: ke “ccmmuted for
buwwenitarian reascons®, in respeet of both plaintiffs,

By letter dated 2Sth Octclor, 1967 Loth plaintiffs challenged the
Geverzment of Jamaica’s cluim of non~admissitility, maintained that they had
exhiusted their locsl romedies and that the decisicn of the Judicial Committec
cf the Privy Ccouncil in #3ley ¢t 2l vs. The Sttorney Goneral rrecluded them
frem succceding on a constitutionsl moetion to the Supreme Court of Jamsica
on the greund of delay constiluting a contraventicn of Sccticn 17 of the
Jamaican Constitution.

On the 17th oy of Felyuary 1966 the plaintifis made further submissions
to the said Copmittee.

I second denth woyvant was issuced on the 23rd day of February 198t
for the oxecuticn of the plodntiffs on the Sth day of March 1$68. At the
reguest of the seid Committec dated the 24th cay cf Felzuary 1S8€, cxecution
was stayed on the ist day of Maxch 1S#§. On the Z4th day of March 198¢ the
Committee actirg undcer the opticpal rrotcesl to the Internaticnal Covenant
i Civii ond Pclitical Rights “ecided that the communications to it 1y the
Flaintiffs were admissiblo and requesteéd, inter alia, that the Govermment
of Jamnica not cexrry cut the executioms, whilce the motter was Leing considered.
On the 6th day ~f April, 1505, the Ccmmittec cecidoed that ~ the State party,
the Scvernment of Jamzics, hacd committed viclations of thre Covenant in respect
vf Lnth jlaintifis and recommonded thet the senteneas be comwated.

On the Zlst cay of Ferruery 1991, & third warrant was issue in respect
of evach glaintiff, for oxceuticn on the 7th éay of Harch 1691l. Exccution wes
stayed ¢n the 6th oy of Horch 1%4%1.

The iscue of the enfixcoment of the dcath penalty ir Jomaice has

attracted varisd attentior ond oveked several proncuncoments, namely:-—




(i} Cn the 30th day of January 197¢ a motion in the House of
Representative was dclated in favour oi the retention of capital
punishmeat, but the said Hous; rassed a resclutioﬁ recommending to
the Guvermment andé the Frivy Council “that the cases of all porsons
awaiting cxaecotion e reviewed.,®

{ii) On the Sth day cf Fobruary 1979, the Senote adopted a
rosoluticn "that copidital punishment be suspended for cighteen (35)
openths pending 2 Jetailed study and assessmen:s and ﬁcyort cn the
scciclogical and psyehclogicel affect of capitel jpunishment in
Jamaica."

(iii} In Junc 1879 the Fraser Commitiboe wos eppceinted “to consider
death os a penalty for murder in Jomaica.”™ The Frescr roport tabled
in Parlicment im 1S02 riccmnended that death as a penalty for morder
e abolished, and whotever the vltimate decision, ro on immediate
first step thore should be the crmmutetion tr life impriscomment of
sentences of death ingescd pricr te December, 1860 cor alternatively
Mzrch, 1S01.

(iv} L report in the Doily Gleanmer newspapor of the 28th day of
June 1986, attrilaltud o Mr. Carlitonm Secott, the Guvernor General’s
scceretary who is allegod to hove said, “the Jemzicon Privy Council
bad not met rocently boecaus: severel cases »ro awniting deecisicns from
the United Kingdosm Prive Council or the results of appezls made by
Human Rights orgendizeticns ... Jamaica was a party to cortain Human
Rights conventicn ané core had to he taken that ir deeling with cascs
there were no Lreacues F these conventicons.”

(v} Aorep-rt in the Doily Record newspapey of the Sth Cay of
Yzxch, 1989, <f & pronouncement Iw the BHoncurelhls Mindstor of Justice
and Attorney Genoral «f Jamaicn in #n official Govexrmment news agency
relense, that the guesticn of the dcath pentlty would be placed ¢n the
agenda f the caldinct.

{vi) L repori in the said Daily Gleanexr newspaper uf the 10th day
ofl ugust, 199C that the Calinet "had given consideraticn te comuting

to life impriscnment the sentence of inmates whe £411 inte voricus
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ceteyories including thic of those on Denth Row for wore than five years.

Dr. Barnett én hehalr of the plaintiff arcued that Chepter ITI of the
Copstitution of Jamaica guarentees fundamentzl rights :mc’ freedoms to all
rersons :Ln Jamzicz, including convicted men, that Scetien 17 specificially
prdhilits any torture, inbuman or degracing treatment oo be added tc prescribed
funishment, that sceticn 26 secures o richt to a porscn cherged with a criminal
cifence tc @ fair heoring within o reascnable time and that any person who
allcges a Hreach of the previsicns of secticns 14 to 21 (inclusive} may
apyly ander Section 25(1), tc the Supreme Court for rcdress. The Constitution
wiprasses o fundamental noticn that a persen bas 2 richt to be protected
against unrcasenable delay in the ecoinistration of juztice. Delay constitutes
crpression and judicial suthoritics hove xe }gmized thet root-trial delay,

where the death penalty is i wsed can amcunt te inhuman or degrading treat-

ment - vide Kokis ve. Govormment of Repulilic of Cypeus [iS7C] 1 WLR; [1578])
3 JER 21, Hichzel ¢ Preiis we Benny et ol {1975] 3 Wi& 2068, rrlott vs. sttorney
Genoral of Trinidad and T heao- ot a2l [197S] 1 wre 1342,

The mejority Cecisicn im Heel Riley @t al vs. Attcrney General «f Jamaice
“t ol [1983] DC 719 is coficicnt in its intorpretation of Section 17 of the
G astitution in that it cpits the words "or other treoatment" and stating thot '
irior to Indepcnéence thexs wong no ligal chellonge to Gnlayod executicn therchy
ignering the funcemental iiterence that the Bill of Rishts introducsc into
Jomeica viving the Courts review cver exccutive acts winlceh contravene Fundamentol
richts of a person. The Crurts shenls exaniae the @z nature of the executive
act and say thet it is cither met of the soame cescripticon or omcunts to cthor
treatment which is prohibbitee,.

The mincrity judogment in the Filey case takes int . acccunt the true
nature of funcomental richts. It adoypts the recogniticon v the Judiecial
Committee oF the Frivy Croscii is the Hirnistry of Bomc Aftoirs et 2l vs.
Fichicr ot a2l [1979] 2 win 0% that the scurce ~fF the fundewcital rights of
freedoms within the constitution vwes the internatio-nal buman rights ncrms,
i.z. the corventicns. ond not worely eormon law yules which rales were
coeveiored in o cr.gtcxt o in essential rule of parlizucoiary supromecy and

non-revicw. 1o prexmgative Pwexs,  The said majority judoment is thorefore
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distinquishable and givon per incurizm. In the instant case there was
inordinetcly long delay salstentially due to inexcuszble fzult by the organs
of state and not lLeing the fault orrconcuct of the plaintiffs. There have
heen netional and internztiounal proncuncements on norms in the inflicticn

«f punishment, including the death renalty. “The basic concept is ... the
dignity of man... the State cven es it punishes must treat its members with
rigeve for their intrinsic worth as human beings,®™  Formen vs. Georgia, 408
U.S. . 238 (1972), 22L Fd. 2¢ 245. "To have to underge a prolonged wait for
2 scntence ¢f this kind 40 he corried cut mey well cousc mental ancuish if

-« deliborately caused ... might constitute inhumen treatment",  Judge
fitzmaurice in Tyror vs. Unitod Kingoom [1678] 2 BHR X1, fHoth Judicments

in Riley's case suyport the comtenticn that a centence even if lawful
bucouse of circoumstonces, including delay, in which it in imrlemented, moy
Itcrme inhumen treetment.  Sce 2lse Scering v. Dnited Ringrm (1999) 11 E.B.R.R.
39, icuisiana ex rel. Francie vs. Reswebor, 326 U.5. 459 (1$47), the Pecple
vs. mndersem 100 Cal. Kop. 182, Courts have in the intorpretaticn of statutes
gnsured that they conforme with humen rights norms, reflected in human rights
instrument -- Baddington vs. Miah (15741 2 LER 377. The Jamaics Constituticon
shculd be interpreted to ncerrd with internaticnzl Conventicns, the Exccutive
Govermment should pay xospet be those conventicns end in the light of the
prolinged delay and psychels gieal distress, which Aslmy was oot ottributable
B the plaintiffs, whoe yursucc their legitimatc remedles, the imposition of
the death pennlty is a Rxench of the constituticonal rxrkection granted by
Secticn 17.

Continuing, Dr. Darnetr srgued that 1y Sectiom 69 of the Constituticn
the ¢xecutive authority in Jemaica in vested in Her W disty and exercisalle
by the Governor Genexsl whe vnder Soction 60 exerciscs the prercgative of
nercy on Mer Mejosiyvis Leholf zeting o BFhe roccmrendaticon of the Privy
Council. Sec.32(4) which jrovides that "the question whether he has sc
exereised that functicn shall ot e enquired into in any Court" is the cnly
Greepted provisicn, therciy jreventing judicial review of whethor the advise
C¥ recommendation wos given. Jndieicl roview o F othor excoutive provisions

is act cxcluded. The Crnstituticn deals with the subjact metter of mercy

2nd pardon and so Fox i sestyts prerogative at cormen ow is supereaded ly




l
o
b
13
:

constituticnal provisicns, Attorney Generzl vs., Pe Keyser's Royal Hotel
Limited [192CG] A.C. 508, Loker tirways Limited vs. Department of Trade [1577])
2 LEK 1£2. ‘here a statutory onactment covers the fieid formerly covered Ly
the prerogative at cummoen law, the c;;mcn law power ceasces if the constitutional
power is in the nature of the prerogative. Section 32{4) of the Constituticn
only limite judicizl review in une ospect. The duty o ack in accordance with
natural justice is part of the implication of the ¢rant of the power and if
nct chserved the act is ultre vires. Dr. ﬁarnett however concedaed that cne
Py not e entitled to all the aspects of judicinl roview. Yor example,

there may be nG right &0 he royrusented nor o oppvor, Attcrney Geoneral vs.
Ryan {15801 2 WLk 143,

An individeal is entitls:d to 2 fair hearing ir accordance with the
funcamental rights principls zad an ouster clause willi nct affect the Tower
cf the Clurt te crant constituticnal redress, Endel Thimces vs. Attorney
Gencral of Triniciad and Trlzgo (3982] 7..C. 113.

In the instant casc the Frivy Council in Jealing with the commutation
of sentence should conform with the Wednesbury irinci;le of reascnoblencss,
givc weight o all relevart consideraticns and conform uith thoe rrinciples of
reiwral justice.  Yhe eoncuct of the exceutive reised o legitimate expectation
thnt the sentence of death woeeld e cormuted cnd thorofore the Court should

grimt judicizl review o exoming the exercise of the czocutive rowey of commuta--

]

tiin. Council . f Civil garvicce Unions ctal vs. Hinistar of Civil Service {19841

3 SLL ER 935, Lttormwy Gooeral of gony Fong vs. B Yuen Shiv {1S63] 1 411 ER 40,
fw. Secretary of Stote £ @ the Home Departmont, ex pexic Iuddock ot al [1up7] 2
0L Br 518

The Frivy Coweil is ontitled to adert its own vrocedare ~ but should
act fairly and provide ap orpoctunity o challenge it ond sccing that their
decisicn affects the &y licant in the mennor of service of their sentcnce -
that decisicn is suliject to judicial roview. Jomeics is Pound hw its intoer-
naticnel treaty chligeticns in resvect of the denth renaity thet it will not
o0 extended, thereby giving ¢ condemned perscns the right o aprly for leniency
anG e have their apgplicabiras fairly and properiy oonsidored.  In thoe ciroum-

stences the foilure of the Frivy Council to respond jositively to the recomoenda-
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tions cf two international bodies including the delaying of the third death
warrant for nearly twe years comstiltutes zn unreasonable exercise of its
constitutional power aznd breach of naé&ral Jjustice.

Continuing Mr. Daly argued that even if the prerogative is not
supercedad by the Constitution the Court still ratains the power to Intervense,
Laker Airways case. The factors other than delay which constituted inhuman or
degrading treatment inciuded the issuing of the first death warrant while the
appeal of the applicants was before the two international bodies, and the
nctification of the stay 45 minutes before the scheduled executions; the issue
of che second death warrant, with the said appeal still pending and the Btete—'
ments from the Government of Jamaica, the Minister of Justice and the Secretary
of the Privy Councii. These created in the minds of the applicants, a legitimate
expectation that the decision and recommendations of the United Nations Human
Rights Committee would He respected,

The Government of Jamaica should nct, in the instant case be allowed
to rely on the evidence of Eric Knight and Joslyn Davis. It is estopped
because the said Govermment did not traverse those allegations before the
United Nation Human Rights Committee - Dallal vs Rank Mellat [1986] 1 ALL ER
239, The applicants werc prevented from petitioning Her Majesty in Council
seeing that they could mot get counsel’s certificate. The procedure is thet
the petition would wot be hward if counsel has not certified that there iz a
point of law of general public importance. Section 25 of the Constitution
confers wide powers on the Court to grant redress and if appropriate to hold
that the death penaliy be not carried cut. Under Section 91, the report te
the Privy Council sheuld include the report of the United Nations Committee
and if uniasvourable -~ the applicants-should ba given an opportunity to respond.
The Constitution deals fully with the protection of human rights and decisions
r:lating to the death penalty and ther=zfore the Governor Genmerzl and the Privy
Counecil.

Mr. Campbell replying for the respondents, submitted that the delay
complained of was not attributable to the Crown; the applicants sat on thier
rights which 1f assarted, no delay would have been caused. To show a breach

of a right to a fair hearing the apnlicant would have to show that they had
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Peen prejudiced - Darker w. Hingo 407 U.S. Rop. 514 {1971), Bell vs. Director
of Public Prosecutions {1485) 32 WIR 317.

Hc prejudice was shown -~ there wau no delay which adversely affected
the right of the spmliconts to appcai to the Judicial Comnittee of the
Privy Council. The kegistrar of the Court of Appeal appliced prooptly to
the applicants® letters. Ucoth applicants petitioned international bodies.

By Section 10 of the Judicial Committce hct 18544 {Onited Kingdom)
the applicants cculé inveoke the pewer of the Judicial Cormittee of the Privy
Council to crder the Court of Appecl to submit its reasons. Writton reasons
are not 2 ywe-condition. The current Judicial Committor (Goneral Ippaellate
Jurisdiction} Ivles Crder i%€2, in force from the 7th day of February 1983
in its definiticn of "judoment® to be submitted with the petiticn, docs
nct inelude reascns. Potiticns, in Tractice have becn submitted withcut
reasons.,

The applicants® selif-induccad misconception that the request of the
United Maticn Human Rights Camaittee was vinding cn the Govermment of Jamaica
andd s¢ gave rise to local rithts claiming inhuman or degrading treatment
arising frem the subscquent issue of the death warrants cranct be attributed
Lo the said Govermmeni. JInforming the aprlicants of the stay, ané removal
from the condemned cell ic o legal procedure likely to indluce relief.

e g2id Government is not vstopped froem now showing that the circumstances

™
[l
]

anc the notificoticn of the saic stay were not dcliberstely delayed
hecawse  the  said  Human Rights Committee is not a judicial body with
linkege to this Court. In acditicn, the issue befors the soid Committee wes
the admisggibility of tho cag;leint. The decision of the said Committee on
6th April 1969 and the findipg of 2 violaticon Ly the Covermment of Jamaica
cceld not give risc o a legitimate expectaticn that the sentence sheuld be
caarmted, as there was us LHress statement nrx regular proctice shown in
cxder to induce that Ialicf - Council of the Civil Service Union case.
Tho decision in Riley's cose that doloy for vhelever rcason cannot

censtitute inbuman and degrading treaiment, is irrefutahly binding on this
Court. The Constitution o se cut «f the United ¥aticn Doclaration on Human

Lights and there is nc irtention to dehumanise shown.




The prercgative is perscrel to Her Hejesty, anc by its nature it is not
subicet to leyal rights anc therefore its exercise is not roviewable. Sec. 32
presarved the common law status of the rrerogative and excludes any roview
cof the exercise of this_discretiunar§\1EMQr Ly the Governor General - vide
cases of Riley, Council of the Civil Service Union ond Roval De Keyser's
Jotel. Even if the statutcry grovisicons prevail, the nature of the rercgative
has not changed, is not reviewsble, the only limitation om it heing the advise
of the Privy Council, and thoere is no leml right & » condemned man to ke
honrd or make submissicons.

The cxercise Ly the Governcr Gencral of the Frercgative under Secticn 90
in the inctant case, cven if revicwahle, was prcoger and reascnakle. Secticn §1
Fleces no restricticn on the report thet he may send to the Privy Council.

The Gowvernory éeﬂﬁral in Privy Council is not constituticnally and
iegnlly Lound by the éecisicns of and emanaticns from the United Natien
Human Rights Committec and the Intor American Commissicn. They are merely
recczmencaticns.  The treaties signed by the Govermment of Jemaica with these
brides, not having been incorporated in legislaticn, onnnct be enferced in
these Court and thoerefore cannct be relied on 2y the said Goverzmont cr the
indivicdual - Blackbum v, DEbornoy Generel [19731] 1 ARR 1340, the Parlisment
Ealge 2079 4 Preh. Division 129, The parties to the treaty may pursue
nxeaches of it 2t intemmaticnal level. ¥here breaches of human richts trecties
re required tr. be onpfhrewd - the Fertics to the trooly usunlly estzblished
courts. e.g. the Durcpcen Cruart of Human Rights and tie Inter American Court
of Bumen kights., Mr. Comglell submitted; finally, thet ao injuncticrn may be
grantec agajinst the Crown restrzining the executicon of the applicants and
that the Court would to uwrswring the function of the Governcr General under
Seeticn 90 if it were o oricr thet the seatences o compmtod to life imprisone-
went ~ Riley®s case ond Do frocitas wvs, Denny's caso.

The issvcs to Do decided mro as foellows:—

{1) Is delay, nut attributeble te the agpiieants, of such a2 noture.,

As to meke whot was otherwiso lawful runisimoent, unlawful?

(2) Is ihe dolnv in the instant casc sc incydinaites that the death

venmalty iwposcd, alin., with the saic delay such that the said

punishment way be doscribed ag “ivhuman cp degrading® in contra-




venticn of Sccticn 17 of the Constituticn therchv entitling
the apnlicents te Constitutional rodresc?

{3) If nét, ie the ccmbined_?ffect of the soid dolevs, utterance,
anc the issuing and withdrawals of the death waxrants of such
that it raiced in the aprlicants 2 legitimate cxyectation that
the scntences wenld be commuted and so ertitling thoa te judicial
review.

(4) If yes, <id the Privy Covncil fail to toke into consideration,
the said factrxs o2pd alse the repcrte and rooommendations of
the United Notions Humar Rights Committoee and the Inter Imerican
Commissicn . Humen Rights and as o centequinee incorxrectly
excreiscl the :roregetive of mercy!?

(5} If yes, may the Gourt grent judicial reoview of the exercise of
the sz2id preroyotive directing thet it e exercised in the arpli-
cant‘s favour?

Secticn 20(11; «Ff the Crmstitutirm of Jamaica rearin,

"Whenever any ;exscn is charced with & criminal
<ffonee he gholl, unless tho charre is withdrawm,
be afferdod o fair hearing within a reocscnacle
tirc: by on independent and impartial court
established hy Jow, ¥

By Section 25(1) .

... if any perstn alleges that oany of the

frovisirns of Sceticns 14 to 24 (inclusive)
of this Coenstituticn hins been, is beding or
is likely to be contrevoned in relaticn +o
him, then, withcut prejudice to any cthar
action with respech to thae soms matter which
is lewfully aveilalie, that TRTSCn &y a3y
o the Surweme Court for recdress.™

Deley is inevitalle in mny systew of the criminal trinl proceos.
Frwever the detexmininj inevor is the length of the Celay ond whether ox
oot that Celay was of such t. « perate to the Frejudice of the plaintiffs in
Yespeet of their right ¢ a fair heoring within a reasonsiic time.

The tosk o I anyilied "rresuptively projucicinl® delay was
vmincizted in Bell vs. drecter of Punlic Prosceuticns {1$95] 32 WIR 317
nacpting the principle 1aid frwn in the fwericen case f Dwxker vs. Vinge,
(1572} 407 B.5. 514. This lattcr cose had under comsicoraticon the £th amend-

mcnt to the Comstitutivm of ihe United Statcs guaranteeirg, "In all criminnl




Frosecutions, the zccusesd shall enjoy the right te a specdy and public trial
Ly an impartial jucy ...% - a pre-trial process.
Powell, J in Barkexr 9s. Winge, said, at page 530,

“the ojproach we 2ccept ié & bhalancing taest,
inm which the conduct of both the vrosecuticon
ané the defoendent axe weiched ... ¥We can o
little mers thrn didentify sume of the footors
which court siv.ald assess in determining
whether ¢ particular defendsnt has boen
deprived of his right. Thouch scmce night
cxpress them in Alfferont woys, we identify
four such factors: Lenth of delay, the
renszen for thoe delay, the defendant's
asgertion Sf his right, and produdice to

the «ofendent. “the lepgth of thoe Aclay is to
some extont - tviggering mechanism.

Until there is some delay which is presum-
tively proejudicizl,. therc is pnoe necessity
for inguirvy intc the other factors that go
inte the balanco. Nevertheloss, Lecause of
the imprecicicon of the right to a specdy
trizl, the lenyth f delay that will provci
cuchh an enguiry in necessarily denendent
ueon the peonlics clvecunstences of the came ...

He continued ot 1,531,

YA deliberate attempt to delay the trial

in crder tc hemper the dofense should be
weighted heavily against the Govermment.

A more noutral reogem such as negligenes

or cvercrowded crorts should Le weichted
less heavily lat neverthelsss should bBe
considered cince the ultimate responsibility
fox such circunginnces rust rest with the
Govurrment rothor then with the defondemt

23

ces, and furthor,
"eoo the defandont's resroneildlity

to assert his right. ¥Whether and how =
<“efencant assoris bis ridht is closely
related to the ther factrr we have

_ menticned.  ¥ho strength of his effores
will Le affected Ly the lsngth of the
dezlay, to ocse oxtent by the reasen for
the delay, ani wost particalarly by the
personal prrejueciee, which is not always
recadily identifioile, that he oxporiences
vve we. Praojuddco. of course should bo
asscesscd in the licht of thoe intcrests
of defendants which thoe syeedy trial
was designed i pmctect.  The Court has
icontificd ithrwe such inrerests: (1)
te prevert twue-txinl incoarceraticn;
(ii) to mindmive anxiety ané concern
of the accuscdy ond (iii) o limit the
Iwssibiliizy that the defense will ke
impaired. OFf thase the mest scericus
is the lost, IGorusc the inability of a
Cefovant adequately to prerare his case
skews thoe {airness of the ontire systom. ®
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Although the Wingo and Zell cases were Loth concerned with delays
in the pre-trial process as such, it scems to me that incrilinate delay at

any stage of judicial proccadings, creating prejudice to the plaintiffs

is undesirab:le. However, suvch delays must hc considercé in the context of
circumstances peculinr to Jomeico.

lowrd Templeman, in his opinicn in Bell vs. Dircotor of Public Prosecu-
ticns supra said, at p.326.

"Their Lordships acknowledge the relevanco
and importance of the four foctors lucidly
expanced and pomprchensively discussed in
Borker vs. Wing:. Their Lordships alsc
acknowledye the desirebility of applying
the sore or similar ceriteric to any
Constitvtion, written or unwritten, which
protects an ccocuscd frrom oppression by
delay in criminal procecdings. The weight
B be attached to mach factor must, howevaer,
vary frem juwrisdiction o Jurisdiction ond
from case €0 case.  Their Lordshin accopt
the subwissicn of the respondents that in
giving effcct to the rignts granted by
Secticns 13 e 7€ £ the Comstituticon of
vamaica, the Crorts of Jomaics must balance
the fundarentae) right of the individusl to
o fair trizl within & reascnoble time
against the public intorest in the atisin-
ment of justic: in the context of the
prevoiling sysitom of legzl administration
and the prevodling ceonrmic, sccial and
culteral conditisms tc be foond in Jemaica.
The administraticon of justive in Jamaicn
is faced with n yxoilem, not unkncown in
other ccuntries, of dispoarity hetweon the
Cemand for legal services and tho surrly
of legol sexvices. Delays are ineviiable.®

There is teday no signilicant chanée in this siteaticn in Jamaica.
Incedinate dolay, of sufficicnt length can give rise to such circumstances
to ciuse the offoct of such doloy on the nocused to be arxgued as being
anhupen or degrading troatiiont os contamylated by Seotion 17{1) of tho
Constitution,,

However, as regords junishment lawfully inflicted, such as,; sentonco
of death valicly autherises Ly Beetion 14(3) of the Conmstitwticm, the
rmejority decision in Riley i nl vs, Attorney General of Jormaica surrs. held
hat Celay for whatover geasen cannct controvens Secticn 17{1) cf the
Constituticn.

Lexd Pridge, in Jelivoring the majoxity Jvdgment, s=id at 13.726:

... gince the laegality of 2 deloyed excoution

Py hanging of = sentence of foath Iowfally




- 85

imposed under Section 3(1) of the Offences
agaiunst the Person Act would never have been
questicned before independence. their Lordships
entertain no doubt that it satisries condition
{c). Accordingly whatever the reasons for or
length of delay exXecuting a sentence of death
lawfully imposed the delay can afford no ground
for holding the execution to be a contravention
oef bSection 17(1). Their Lordships would have
left impelled to this conclusion by the language
of Section 17 alone, but they are reenforced by
the consideration that tcheir decision accords
fully with the genersl principiz gstaied in
.P.7, Wesrailla {1967} 2 A.C. 235 and de Freitas
v. bkeany [1976] A.C., 238.7

~F
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Londition (c) being, it must not excoed in
extent the description of punisiment so authorised, ™

The De Freitas case decided that sentencs of death for murder in
Trinidad and Tobago, had not pecome unconstitutional since Independence,
because of delay in its execution such delay causing the sentence to be
described as “cruel and unusual punishment™,
Iu Nasralla‘s case, the Judicial Cowmnittee of the Privy Councii,
Loxd ievlin delivering the judgment., said of Gap. IZI of the Jemaice
Constitution ~ Fundamentral Right and Freedouws, inelading Section 17.
"This chapter ... proceeds Upon i vresuapticn
that tne fundamental vights which i covers
are 2lready scecured to the pecpie of Jmnaica
Dy waiuzing law. The laws in force dre not to
be subjocted to serutiny in ordsr to see whether

Cr et thizy zonform to the srecise torms of the
Proteciive provisions. 1

The objact of these
Provicions is to ensure that 5o future
enaciment shall in any mattor whieh the chapter

T euvers derogate from the righis which at the
coming into foree of the Coastirution the
individual enjoyed.”

This Court is bound by the majority deeision in the Riley case.

1 am not convinced as the plaintiffs argite Lhat that said decision was given

per incuriam,

I have always uiderstood the per incuriam rule to arise where a
decision by a court was given in Cclrcumstances where a Previous decisicn on
the point was not brought to the attencion Of the 3aid court and that if it
had been brought to tne court's attention, the saild court would have decided
differentiy.

48 to the per incuriam ruli, Lord Biplock, in Gzksr v, Regina (1$75)
3=

i3 JLR 169, a Judgment 6f the Judiedial Commitice of the Privy Council, said,

at p. 175,
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uch, whilce it justifies & court which
is hound by nrecodent in' refusing to follow
one of its /wm wecisicn (Young v. Bristel
Leroplane Company} dees not apply to
cecisions of conrts of appellate juriscic-
ticn surerivr bo that of the cocurt in which
the rule is scught to Lo invoked ... to
permit this usc <f the per incuriam rule
wonld cpen the door to disrecerd of jrecedent
Ly the courc »i intorior jurisdicticm by the
sinplc device of helding that decisions of
supericy courts with which it disagreed muzt
have Moo given por incorism, ™

Mindful of the Cretrine of precedent and certainty of the law, the
Judicial Committae dees not recornd itsclf as strictly bouned Ly the ratic
Gecifendi of its cwn provicus doeisicons. However, Courts in Jawcice are
ound te follew the ratic decidendi of the said Judicinl Coermmittee in an
Epeal from Jamaica. The excepticn Leing where the rotioncs decidendi of
twe Gecisions of the Board conflict with cach other sad the lettor decisicn
docs not purport to overrule the carlier. In such latter ease the Japnicon
Court mey chrose and folleow which rotio decidendi they fin? wore convincing ~
vide roker's casc, surwi:,

The crguments in %ilcy's cose followaed the rrineivles enunciated in
the Fishsr case. The maiowity judgrent thereforc by its doeision Gecisively
overruled the ratic in Fisher's casco.

However, if I am inccrrect and the pircrity judemcnt ic the Riley casze
which embraced the ratis cacidondi ~f the Fisher casc shouwld he followad,
giving o the sz2id sccti-n 17, the genercus interpretation: the guesticns
are, was the delay incxdincte and not attributeble o the Pl2intifis, and
€id it s¢ causc the punishmeont to be seen as "inhurman cx cegrading2”

The plaintiffs 40 wt copplzin of a rre-iriel dolay. After their
conviction on the 15th day «f Jenuiary 1975, cach prorgtly £iled mn applicoticn
W the Court of apryeal for ie ve to appeal. Both applicaticns were rofuscd
cn the 5th day of Decemdoxr 130G - o rericd of approximately 1 year and 11
months from the date of {he aryliecation. The pericd of doiay is not
incrédinate, in the context .F the Jamaican Judicial and legal circumstances.

The central period of compleint of official loedzy was that from the

Sth day of Docember 1S40 the fate of the judgment until he 24th day of




September, 1964 wheﬁ the Crurt of Anpeal finally delivered its reascns - a
pericd of three years and ninc monthss The foundetirm of this complaint
is that the non-issuence ~f its reascns for judgment ¢y the Jamaican Court
of Ippeal prejudiced thoe plaintiffs, because the absenes: «f the written
reasons prevented the ylaintiffs from applying te Her Majesty in Council
fcr special leave to appeal fxcnm the judgment of the Jomaican Court of
Apg.aenl.

This complaint has as lts base the comments of Loxd Templemon in
delivering the judgment of the Judicisl Committee of the Frivy Council in
Horgen and Pratt vs. x: Puecn cn the 37th July 1865, when he said, inter
aliz,

"Cn 5th Decemier 19£0, the Court of Appeal
dismissced the totiticoner's sppeal against
convicticn anc the sentence of fdeath and
Fremised to pat tholr reascns for sc doing

in writing.

These ronsons were not delivoered until
three years and nine menths later, nomely
on 24th Soptestcx 1564 ... of course no
acticn ccul” ¥ teken on his behalf, or ow
behalt of the avthorities, pending the
rcssibility of on oppeal toe this Roard
which could ¢rly e considercd wher those
rezsoens hal Dien delivered®™ {amphasis
supplied) .

Chapter VII Fart 3, £oc.1106(3) of the Constituticn oFf Jomeica reads,

"1A1G(3) -- Nothin:; in this section shall afizct
any right of Bor Moajosty te grant sjocisl
leave Lo ~ppezl from decisinrms of the Court
of Aproal o Her kojesty in Council in 2oy
civil cr criminsd matter.®

The laintiffs thorefore have the right to retition Her Hajesty in
Couneil, directly, Ly way of an ajplication for snecind leave.

The Judicial Cormditec Act, 1048 (U.K.) in forece From the €th cay of
hocust 1u44 . rrovides in scekinn 10,

" It shall i: lrwful for the sadd
judicial oommition £ make an order or
orders on ooy onuxt in any coliny or
foreign sottlemont rx foreicn Crminien

cf the crowvm, requiring the judoce or

judges of such crurt tc transmit to the
clerk «f the privy council a2 comy of the
notes of evidenco in any course tricd
Tefoxe such ¢ ourt, emd of the reascns given
by the juige v judges for the judgment
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proncunéed in any case brought by appeal
cr by writ cf errcr before the judicial
conmittoc.” .
This enabling provision is o clear indication that the receipt of
the reastns for judgment by the rlaintiffs in the instint case is not 2
preconcition to the initintion oFf a retition to Her ¥Majesty in Council.
The Judicial Committec {(Seneral Bppellate Jurisdicticn) Fules Order
1502, in cperatinn from tho 7+h oy of Felruary 1963, wud rovoking the
Judicial Committee ulos 1957 ne emended, does not require that reascns
De chtained ag & pre-comditicn te the retitioning of Her Majesty in Council.
kule 3 recites the maticr to Le crntained in the hetition andé the
requirement that it should be signed by Coungel.
Fule 4, requires the sctition for special leave Lo lcdge
= {a) Siw erpdes of the petiticn and of thﬁ'jﬂﬁgmant
for which sycciel leave to arpeal is scught
(L) an afficdavit in support of tiv judoment ...
{c) ---. an affidovit of scrvice of notice of the
intende? apnlication.®
Yule 1 interprets "judcment® to inciude “deoreo, orécr, sentence or
decisicn of any Court or Julje or judicial officcr.®

Iule 11 states that “As scwen 2e the apneal has bweon admitted, whether

Ly an crder of the Court orseaiad from or by an Order of Hey Midesty in
Crouncil granting specicl leneo o appeal (unless in coch case the said Order

in Covncil otherwisco provideg) the arrellant shall withcut Celay take all

Recessary steps to have the weord transmitted to the Lojistrar.®™  (emphasis ofded)

Hule 16 stas Trhere shall e included in the RKocord the roasons

given Ly the judge, -r any of the judges, for «r agoiast any judcient
Proncunced in the crurse of the jraceedings cut of which the oppeal arises.®
The rules prowicds a furthor illustretion that the delivery of the
written recsmons is nct o Ire-concition to the filing F o petiticn for
special luave to Her Nejesty:; ond in any ovent is not required te be filod
until after the oppweil hag Focn adnitted .
The finding therefoye, of the Dnited Naticns Bumon Eichts Comittec

uncer the Opticnal Protoeal Goted the 6th day of March 1S6& that,
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“¥n the absence of a written judgment

of the Court cof Appeal the authors were

not abhle to proccad to appeal before

the Privy Ccuncil, thus ontailing a

viclation of zrtivie 14, paragragh

3{c) and article 14 paragraph 5."
and the centention by each rlaintiff that,

“Garing the pericd between the datc of dismissal and the
rendering of reasons therefer, 1 was unable to appeal further against
my convicticn and sentence ..° are Moth misconceived.  The jlaintiffs
deliterately chose not o jursuc their rights Lofore the Sudicial Committee -
thoy sicpt ‘n those richts.

Ly letter dated the 7th éay of Janueary 1981 € the Registrar Court

of Appeal, both plaintiffs rocuested "Kindly tc sct »y case in o position

s¢ that whencver my atiorncy, Mr. Koel Edwards wishes to furthcr his arqu-—
went of appezl to the Privy Cruncil of Englend he cun do so.  Furthermore,

he =nd his colleagues Mr. Prater and Miss Lightbourne iz sole responsible
for cur case ...%

The kegistrar of the Court of Bipeal by letter Jated the 30th Jonuwary,
1981, roplied to thae said letier stating that she had “s;okan to your Attornoy-
at-Tow Mr. Bric Froter. Mr. Frater has édvised me thet he is endeaveuring
tc teke your motier to the Privy Council in Englanc.®

Fr. Frater of Ciunscl was not procluded From mIreceding with petitions
tor special leave te eipal on behelf of Loth plainciffe.  Be could have
certified thoe peint of Jaw invelved; he had arpeared at tho hearing where
the points of law werd: axcued, Except with leave, no naw [rints cculd be
argucd Lofore the Judicinag Committee, which were not argeed in the Court
below.

Thereafter, the plaintiifs cpted to yursue their coses Ly way of
fppeal to the Inter fmerienn Cromission foe Humon Hichts Dy arpliczticn
watel the 12th day of June 1991,

On the 3xdd day ~f Septisicor 1584, on reeeipt of o Lletter requesting
the written reasons for judizient the Court of Appeal Calivered it on the
24th day of Octcher 1064,

I om of the viow that there wes extracrCinary deiny on the part

«f the Ccurt of Rizeel in deliverince the written reasrms or judgmont as
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premised.  However, this was not "a deliberate delay "as contemplated by
Fowell, J. in the Barker v. Wingo case. It was an act of neglicgence, which
is, a "more neutral roescm ... weighted less heavily .. Lut nevertheless
should be considered.®
The najerity decision in Riley®s case conceded that Iong delay in
the oxecution of a death sontence is less than desirnble. ILoré Bridge
said at p.725,
"FTheir Lordshirsfully accept that Iong Golay
in the executicn of a death scntence,
especialily Jdciay for which the condormed
man is himseli in ne way responsitle, must
e en important foctor to be token intc
account in fdeeiding whether to exercise
the prercgntive of mercy. Dut it is not
for this Boerd t: usury the functicn
alleoceted Ly Secticn Y0 of the Constitu-
tion to the Guvernor General acting on
the advise of the Privy Council in Jamoica.
The scle guestion for their Lerdships?®
decisicon is whother the oxecuticn of
sentence of death upen any of the appli- -

cants woulc contravene Secticn 17 of the
Constitution.®

The majority held that it would not.

It is significa;t T pute that the next succeeding act of the
Plointiffs, after the roeeiyt of the written reascns for judyment wes an
agpeal, net to the Judicial Cozmitice of the Privy Council. Imt to the
Onited Haticne Humzn Richts Committes. Potiticns . the said Judicial Committee
were filed, by the Plainiilyl Bovgan on the 13th day «f Zugust, 1485 -~ cleven
mnths after, ond by the ©laintiff Pratt, on the 12th day of March 1556,
cighteen months after e roooipt of the said writkton roasons. In »ll the
circumstances this cenduct ¢f the -daintiffs show that the said Celay in
the delivering of the writton resscns was nct the operziive cause of the
rlaintiffs® delayed votiticon to Ber Majesty in Council sn therefore tho
latter delay from Decunber 1860 camnnt L regarded as not ottributable to
the plaintiffs,

Lovds Scearwmzn any! Erightmen, in dclivering tho ninexity judcment in
Liloy's case, adepted »5 the 1roper aprrooach to the inter rotaticn of the
Congtitution, the "generous interpretatica" advoeatced Ly Lord Wilterforce
in ¢elivering the cpinion of the Judicinl Commitres in Hinister ofFf Home

Lifairs vs. Fisher, supra, "... seitable tno give to inciviiuals the fall
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meagure ol the fundamental rights and freedome reoferred to.® The minority
held that thoe prolonced dcley after donviction woulc causc the execytion
cf punishment of death fc ke seen as "inhuman or cecrading treatmont™
within the context «f the [wxchibition of Scetion 17(1) and such treatment
could not be nwode valid Ly Scetion 17(2).

hssuming that the arpreach of the mincrity judcment in Riley's case
is the correct opyronch, cpe hes to cxamine further wheiher or not the
Plaintiffs hod, ia oll the: circumstonces o leyitimate cxpectation that

their scentences weanld 10 cowmubsd to Lifo imprisconment, therety entitling

them to judicial interventicn.

The most helpful cose in this regerd is the v uaeil of Civil Service
Unioms vs. Ministey of the Civil Servico [1965} 1 2.C. 375, This case
invelved cn order Ly the Hinistor for the Civil Scrviece theat certain public
~fficers cculd no longos Lecome nombers - f national tradc unicns. This was
e wariaticn of their conoiticne of service in circumstances wherce it was an
established practice in i pest that eny such instruction would not be
nade without prior concultaticn with the szid officers ond the unicns.

Iord Frzser in hic judcmont saic, at -.401,
Yee. Where 2 orson claiming a henefit or
privilege hms no logal right to it, as a
matter of privoate law, he may have a
legitimate axpectnticn of receiving tho
Lenefit v pxiviiege, and, if <, the
courts will pwrtect his exypectation Ly
judicial revicw ns a matter of rublic
law ... Yogitinete, or reascnable,
v¥jGetation may erise eithor From an
EpYess pronisce given on hehalf of a
juklic authoxity or from the cxistence
of a reqular practice which the cleimant

L
cin reoscnedly exy oot t continme.®

Judicial roview was Qunicd on the sround of noticonal socurity.

The rescluticn nf the Bruse ofF Leprisentatives «F the 30th day of
dapuary 1976, recormendine “hnt the ceses of all perscns swaiting executicn
be reviewed" and the rosclviticn Ly the Senste on the “th day of Fchruary 1979
that “cagital runishment Lo susrended for eichtecn {14) months ... peadino

e a }_ = -t

@ detailed study and asscssueat and ruport,” cammot b scon as exyross

vroaises given to the 1lointists that their sentences weald e commuted.

et
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The Fraser Commitiee reiort tabled in 1986, recurmending the
abolition ¢f the dcath ventliy and the commutation ¢t life imprisomsent
>f sentences of deoth .um sed prior to either December 1580 or March 1981,
equally carnnct he elovatad oo thot of exjress promises to the plaintiffs;
they remained recommendoticns. The newspeper report of the 28th day of
Junc 1988, attributed o thoe Governcr Genoeral's secretexry, is a statemnnt
of the preocedure adopted bw the Privy Council in Jamaica when appeals arc
pending Leofore the Jeddeizl Crmmittec and the vosture of Jameica in its
roesject for the tresties istc which it had entored. The Government news
Lyency release, reportud inm the daily newsinirer of the Sth day of Moreh
1529, that "the cuestica ¢f the death penalty weuld e placed on the acgenda
4 the cabinit™ is no higher than o rurrcrted intentiyn to discusy the issue.
The further newspoper rerore ~f the 10th dey of August 1990 that the Cabinet
hed given ermsideration to o amrting to life imprisonmend the sentonces of
imwates whe fall inte variono cetegorics including that «f these on death
row for mere than five voors is on imprecise stateucnt revealing a mere
cuntemplaticn, Ly the “Cobinct® which itsolf hiss ne wwers to comaute
sentcnces of death,

The issuing of the three dcoth warrants in rospaect of cech j*}laintiff
anet each subseguent 2oy of wwecution would have coused oxtreme anxioty, in
the mind of each rlaintif#,

Lords Scarman ard Brightman said in thoe Riley crsc, «L the sentence

ot death, ot 1.735

"It is, ¥ ocarse, true that o jerics
f ancuish oue suftering is ~n incvitolic
eonsacmenas: o sontence of death.”
and continuing sadid,
"Bul & preliqongaticn of it eyond the
time nocussary for zyreal and c nsideration
cf repricee is uck ..."
The issuing f the cenih warrznts for the plaintiif was a lawful
crereise of the power under the Censtitution to do so.  The stay of executicn
Oy e Cowernor Genernl wog + im cach case, in respuame o 3.doas hy the

vusdic, bty the Humon Rights Crrmiticc anc by the ylaintiffc themselves,

resrectively.,  Cne ormle barcly comploin where the Governor Gencral
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was resgmnsivé tc recquests in such circumstances.
The plainﬁiffs cannci rely un any exjisting rugular'practice nor
roint to any express promise given to them that their scontences would be
Scmmted. There was a centinuing delate, te which the cxocutive was not
insensitive. There was 2 continuing hope in the mind of each plaintiff and
an understondatly constunt uest in avenues that secmod able to assist.
fSach factor has to be oxomined separately in crder to detcymine whether or
not any genuine legitimate cxiectation was capeble of arising., I can see nc
legod basis on which the pleintiffs may maintain that a legitimate expectation
arase in their favowr, o give rise to judicial roviow, in accordance with
the prineiples in the Council »f Civil Service Unicn casc. In the circumstarces,
the cunulative cffect of the orvenenticned factore including the delay, dec
not enymore se give rise to cny such legitimate crnectation.  In any event
it weuid he wahelpful o consider such factors cumulatively, as My, Daly
for the plaintiifs projecsad,
1f this conclusicn is inecvrect and the plaintififs should be helé to
rove had the snid Jecitingto oxjectation entitling thom o judicizl roviow,
ey the Courts examine thoe excrcisc of the rrerogztive of merey and éirect
thet it e exercised in frvovr of the plaintiffs?
The prerogative :fF porey originsted as a power of the sovereicn to
show merey to his suldectz., It was o power 1o Testow the sovereign®s honee
violence ~ wven to oomdsormod maen. Dicey, the leoding historisn, desceriles it 25,

&

vss the rosiduc of discretiocnary ECwer

left at any momcut in thio hands ~f the Cr<sam,;

wheither such rowor )n in fack exercissd ry the

King; himself or bw bis ministers.?

With the ascendancy o F JArilinentary suprcmacy, kistrrically, most
<f what was regarded as the rival rroorcgative bhocnme cxcrcisohle net Ly
the king himself Lut Ly fublic cifficials, the fact and wethed of such
exercisc beiny incirporated in statutes.

In httorney General ws, Le koyser's Royal Hotel Liwmited, S ra, a case
involving the requisiticning - & (rivate ircpeorty and the guostion »f componsa--

tion, in roferring to the royal prerogative, Lord Parsmcor said, at .575:

“"The constitniicnal ¥rincijle is that
when the power ©d the Executive to interfore




with the proyorty or liderty of subjects
hes been placed under Farliamcntory control,
anc¢ dircetly zcqulated by statute the
Executive nc longer derives its authcrity
from the Doyal Drverogative of the Crown

but from Porliisment, and that in exereising
suck aatherity the Exccutive is bound to
ohscrve the restrictions which Parlisment
has imjosced in fovcer of thoe subject.”

and Iord Atkinscn caid, at page 540,

Pifter the stetute las beon passed, and
while it is in jcorce, the thing it
urpowers the Cxown to o can thoencoiorth
enly Lo Gone Ly and vnder ihe statute,
ond subgect to all the limitatisons,
restrictions ond conditions by it imposcd;
however unrustrictoud Loyal Preroagative
ey thoretofure have been, ™

e stated,

fooe. dits provogntive power to de that
thing is in ateyonce.™

The Court heos reseoved te itself the richi to cramine whether or not

the jrerogative power wuists ip ony given situsticn and the extent but not

- =
the manncr ci its cwercisc - Lo Koyer's case.  Lord enning in Hanratty
ot «wl vs. Loxrd Dutler of Snfron Walden S.o. 21.5.71 magie 306, in an action
sjainst the bome Secrctory #£0x {ailine to consider rew matcrial rresented to
hiz after the convictiom oadd dismissal of argeal but befure executirn, said;
"The fiigh sative of mercy was oxoreiged

Iy the wronorehn on thc.) advice of ~ne of hur
irincipal scercterics of state whe took Tail
responsiliiity onc Advisceé hexr with the creatos
conascicnes ol cnve.  The lnw would not uncuire

inte the marner ir which that rrerogative wag
excreised.

& crmpreheneive cxaminaticn of the oxercise of bhe rrorogative power
was dene in the Councll o the Civil Sorvice Union’s casc, exp:laining the
medoyn development of the tosr.

Lord Fraser, nfter roforring to the reviewslility <f the existence
an: cxtent mné the aone-ro vicwalility of the manmr of excercisce OF the prercga-
tive power as laif Jown ip Lhe De Reyscor's case, coatinued, at page 359,

“fhig is wndovoiediy the position as
leid &iwn in the vethoritics ... ane
is plzinly recsonzbie in relation e

nany of the rost lypertant jyercgative
uwers which are voncosned with control




of the a2mmod T reons &pd with foreiyn
clicy and with < ther mpatters which

ore wnsuiltihle for discussion or roview
in the law rouris.®

Lord Scigman chscrvrd, ot 1,407

"'.l‘c\d"y --. L0 eonbtrelling faotor

Celormining whither thoe cxercise of
i:?lC..‘:‘(.r(j‘.f‘lV' sewra de suldject to
Judizial review is nct its scurce
Tt its curject wetter.®

Lerd S louk sald, at o9l

"Y noeo e
decizion-me
CoEmmpon Lo

simply hecanse &
Towier is Jerived from
o o statptory source it
sheygldd for reosen only be immunc frows
judicial wuview. Judicinl review bae 1
think Jovelopod to ¢ stage today when
withcut reiterabine any anxlysis of the stins
Yy which the doveiopmont has come about,
vne can convinisnily classify under Uimrec
heads the cxonvis uron vhich administrs-
t1v-:,= acticn iz swidect tr control Yoy
judicial rovicw. $he first grr‘unu I wonld
.“111 Tilleglity®, the sceend Tirrstic nality’
anel the thivd rr ocdarsl impropriety ¥,

Y

snG gt oioge 211

"Ls respects ‘rrocodural imroryicty? ¥ ocan
86 ne reascn why it shouid not he 2 ground
tox judici=dl riviiw of 2 Sceision mede under
IXwers O whinh o ultm:;-.te source iz the
frexcugotive ... . Indevd, where the decisi- o
is cne which 2 mt aiber rights wr
cLligaticn: cufrecalle in jxivote law ot
cealy deprives » pixrson of lecitinete ey ceto-
ticns, ‘pwrocodioeri Daproorictyt will nowmaliy
rovide the saly oround on which the decision
is Coen v dmoiednd reviow.  But in any oweandh
vhat procodors will satisly the ;uhlic low
requirinent: o rrocelural pre priety dunandy
o the s jeeh wattor of the decision, Tha
exocntive Pimctisng f the dceision-making
(if the ducisicn is nrt that of an adminie -
trative triunci) rnc the jerticular circun-
stances in vhich the decision come te be made, ™

wore Reskill wos o f the wicw thot Judicirl revicw [F the

rrercgative

iwer was availalle o the citizcn whother it is Serivel from comon law

Dr the

statute.,

He however cautj_'one-r'i,. at féa.ge 1S,

oo I 3 rmon think that thet right of
challenge ¢ip Lo unqualified. Yt mast.,
I think Jdopond ursn the sul- doct metber
¢l the prer-gative power which is exerciged,

Mamy exem;lcz were ¢iven during the wrqument




of prerogetive rowers which as at present

the subject of judicial review. Prerogative
wers sueh as those relating tc the making

of treatics,. tho dofence of the realm the
prerogotive of mercy, the gront of honcurs,

thae disscluticon of Parliement z=nd the =z rcimt-
ment of mdmisters as weil as others are not I
think, susceptilic te juficial roview Pocomsc
thzir natwr: and sulvject mattor are such ze
not to I amemnble to the juddeinl proecoss ...

The prercgutive ~f woruy heing the Lestownl ok a rxivilege by the
wersen of the Sovercign - w zet of benevilene: - wis never the subject
of legel richts.,

With porliementery swrosacy, that power wos still cxorcised by the
Scvoredign, but on the oivdies of an ofticial functiomary in vhe exoecutive
arvs of Government.  in Englond, this function woe porfoeact by the Hom,

Sleretary. This devel peont necessitatod! the forpulstion of specific rules

guicdng this officicl ar to the procedure o Lo adopted in the perforance
of this ¢fficial fynciion  The neture of the oxcrcise oof merey — the subicect
meLLer - heg not chan,cl ny veoscon of its ieclusicn in 2 statute.

Ly scctiqn CE(1} ot the Constituticn of Jomaice the cxecutive authority

of Jemaich is vesteo in fex nojesty.

Sceticn GE(2) reads,

Comstitotizn, the executive authority

CE Jamnicn wuy e exercisod on Behaif of
Hder Hajesiy Ly the Governor Goepored
either dircotly r through cfficaersg
subordinnie o hin,®

Section £2 estalilichirs o Privy Council fox Jomaica #nd its moembors
ccnsist of "zix menlcrs arpu,inted Yy the Jovernoy Gonernl, nfter consvltation

with the Prime Hirisler. Iy instrument undor the Loerd Soall®

YL
Scetiun 94 anthordscs e Governoy General to ozodcise thoe mroragative

% werey "in Her Mojosiy’s poisc ond on Yor Majosty?s Lobali.™ Subsection (2)

"In the exercisc of the powers conforred on
him by this scction the Covernor Cencral
shinll act om the roo smendation of the
TPrivy Council.™

Section 91 reguires that thoe Governor General im the case of a4 Perscn
sentaencad toe death, cawss ¢ wrilten report of the eaese from the rield

G, and apy cther insoreation froo the frecord of the case éé'éisewhere as
- x
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the Privy Cduncil way recormens is reculred, to bz sent to the
Privy Council in orcer that the Privy Council may advise him in accordance
with the provisicn of scckion 0.
Scction 32(4) reads,

"Where thic Covernor General is dircotod
to exercise ony Fonction, in accordenco
with the recomsendation or advice of, or
with the concurzonece of, or aftor congul
tatisn with, cr on the ropreseniation of.
any persern or authorivy, the guestion
whether I Twis s exercised that function
shall not ..o eoguired inte any court.”

In Jawadce the jrorcgative of mcrey is exercisable by the Governor
General in Hor Hajesty®s muce, and in thot vegard he is Lomnd only by the
rocommendaticon of the Privy Council.

The Guvarmor Goneral cannct ke round by the recosmerdaticns of the
United Waticns Committee om Auman Rights or the Inter Zmoricap Commissicn
¢n Humen Rights, as contends” for by the plaintiffs; thot would be ratantly
unconstituticnal as being in eontravention of Sectiun $0{2). It would i

seting wnder the dletation of these internationel frdoz.  in aition, the

reocrmendations of theso soil Lodies should Le accordod respeetiul considera~

ticw, lut becouse the wroistico .

by which the Covernwmont of Jomeica is bound
2 these crganizations, have not Lecn incormoratad in cury municipal low, the
Privy Council is not pound iy then: vidc, The Parliament Selos (1879) 4 Prcbate

Division 129 and lcRaic's the Lasy of Treaties. It sooms o me that if the

Privy Council purported so i eet, it weuld Le suldceting itself tc the
criticisa that it was oy woting & 1wocedural imprerriety, snd acting ultre

vires, thorehy attrocting the issuc of cmc of the trervgative crders,

Lexds Scarnon oand Urighiman, in the Riley casc, gnid, of the prercgative
of mocrey in the Jamoicen Comstitution at page 731

"It is to 1o neted that this is an
oxecutive vowey subdect o the soat of

~f i.e. the confidential advicn
rf & digtinguished indopendent Tvily,
which in a fomiliar feature in ocominis-
trztive Low.  The ormdemmad non then b
the powcy exists for his protocitiom es
weil s for the protection of tho pulie
intorest, bhas neo rir*ht to e heard in tho
dgeliteratinns of the Privy Council '*:-:u’.T tha
Guwezno 6;;nera1, ¥n short, the exsveisc
of this weocutive ewer is o classic
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exampie of an administrative situation in
which the individual affected has a wight
to expect the lawful exercise of the power
but no legal wemedy: that iz to say, no
legal remedy u%less the Constitution itselfl
provides a remedy.'

The Judicial Committee of the Privy Council in the De Freitas vs.

Benny case held that undzr the Constitution of Trinidad and Tobago, a comstitution
of the same “family" as Jamaica's, in the exercisc of the prerogative by the
Governor General the condsmned man has no entitiement to be shown the material
which the designated Minister tenders in his advice to the Advisory Committee

{the body corresponding to the Privy Council of Jamzica). Nor did he have z right
tc be heard by the said Committee.

The Congtitution of Jamaica 1s a comprshencive statutory scheme
detailing the operation of the prerogative of merecy. It is exercisable by the
Governor General in Hor Majesty's name, on the recormendation of the Privy Council,
2s provided by section 30. Certainly, if the Governor General acts on the advice of
a body'to the exclusion of the Privy Council e.g. the Cabinet, therein would iie a
claim éhat it wac acting ultra vires.

Section 32(4) iz an effective non-certricrori clause, which protects
from review by the Ccurtg any decision by the Governor General acting on the advice
of the Privy Council.

The prercgative of mercy which by its nature was never the subjeect of
legal rights, never ottracted to itself the operation of the trial process. The
condemned man had nc right to appear nor to make.re?resentations. Nor has he any
rignt tc see the mater relied on by the Governor Gemeral in Privy Councii.

e

Sec. 88(3) provides ther the Frivy Council may reagulate its own procedure, “subjzc

to the provisions of this Constitution.™ The Constitution has not extended the
provisions governing che exercise of the power, to ipnclude these said rights

claimed by the plainciffs.

It is worthy of note that Section &9 provides,

"the Privy Council shall oot be dinqualifi

for the transaction of business by resson
only of any vacancy among its members
(including any vacancy not filled when it is
first constituted or is reconstituvted at any
time), aud any proceading there in shall

be waliéd notwithstanding that same




person who was not entitled so Eto do
took part therein."

This is a statutory validation of am improperly constituted Privy
Council - an improper composition whose decision would, in the absence of
such an clause, be subjected to judicizl review, on behalf of anyone affected
by its dueision. The Privy Council would have beer improperly constituted
if a person who was not entitled to take part in the deliberations and
decision in fnct did sc.

For the above reasoms I Find that the Court has no power to grant
judieial review of the exercise of the prerogative ¢f the Governor General
in the instant case.

In 211 the circumstances I hold thet the declarations and order

asked for should mot be made and that the injunction should not be granted.

President:

The actions are wccordingly dismissed. Therce will be Judgment for

the defondants - ne ordury s te ceste.




