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ABILL
ENTITLED

AN ACT to Provide for the investigation, identification and recovery
of the proceeds of crime and for connected matters.

[ l

BE IT ENACTED by The Queen’s Most Excellent Majesty, by and
with the advice and consent of the Senate and House of

Representatives of Jamaica, and by the authority of the same, as
follows:—

Preliminary
1. This Act may be cited as the Proceeds of Crime Act, 2005, Short ttle
and shall come into operation on a day appointed by the Minister by
notice published in the Gozette (hereinafier referred to as the
appointed day).
2. In this Act— ntr=
presation
“Agency” means the Assets Recovery Agency referred 1o in
section 3;
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“asuthorised financial investigator™ means—

(a) amember of the Constabulary Force so designated
by the Commissioner of Police;

{b) anofficerofthe Agency; or
() any other person so designated by the Minister;
“benefit” includes any property, service or advaniage;
“Court" means the Supreme Court;
“criminal conduct” means conduct eccurming on or after the
appointed duy, being conduct which—
{a) constitutes an offence in Jamaica; or
(b) occurs outside of Jamaica and would constitute
such an offence if the conduct occurred in Jamaica;
“Director” means the Director of the Assets Recovery Agency as
specified insection 3 (2);
“enforcing authonty” neans—
(a) the Agency, where it makes an application under
section §(1);
(b} the Director of Public Prosecutions, where he
makes such an application;
inancial insiitution”
(a) abank licensed under the Banking Act;
(b) afinancial institution licensed under the Financial
Institutions Act;
{c) abuilding society registered under the Building
Societies Act,
(d) & society registered under the Co-operative
(e} apersonwho—
() engages in msumance business within the
meaning of the Insurance Act;
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() performs services as an insurance
intermediary within the meaning of the

Insurance Act,
but does not include an insurance consultant or an adjuster;

(f) a person licensed under the Bank of Jamaica
Act 1o operate an exchange bureau;

(g} = person licensed under the Securities Act as a
dealiror frwistincint adviser

() a person whose regular occupation or business

0

is the provision of trust services;
money transfer and remittance agents and
agencies approved under the Bank of Jamaica
Act;

{j) any other person declared by the Minister
responsible for national security, by order subject
to affirmative resolution, to be a financial
institution for the purposes of this Act;

*forfeiture order™ means an order under section 5 (2) (c) or (3)
(ak;

*free property” means property in respect of which no forfeiture
order is in force under any other law;

“gencral criminal conduct” in relation to a defendant means all
the defendant’s criminal conduct occurring after the
appointed day;

“offence concerned"” means the offence referred to in section
5(1) or 52(1)(a), as the case may require;

“overseas authority” means an authority in a country or territory
outside Jamaica, which has responsibility for—

(a) making a request to an authority in another

country or territory (including Jamaica) to prohibit

dealing with relevant property; or
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(b) camying out an investigation into whether—
(i) property his been obtained &s a result of

or in connection with ciminal conduct;
or

(i) nmuneyhunﬂuhnnﬂ‘mu has been
commutted;
“particular criminal conduct” in relation to a defendant means all
of the defendant's conduct, occurring on or after the
(a) theoffence concerned;

(b) offences of which the defendant was convicted in
the same proceedings as those in which he was
convicled of the offence concerned; or

(¢} offences which the Court will be taking into
consideration in sentencing the defendant for the
offence concemed,

“pecuniary penalty order” mearns an order under section 5(3) (b);
“property” means all property wherever situate, including—

(a) money;

(b) all forms of real or personal property; and

(c) things in action and other intangible or incorporeal

property,

“realizable property” means—

(a) any free property held by the defendant; or

(b) any free property held by the recipient of a tainted gift;
“recipient of a tainted gift " means a person to whom the defendant

has made the gift;
“recoverable amount” means the amount payable under a
pecuniary penalty order;
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“restraint order” means an order made under section 33,

(2) A gift, whether made before or after the appointed day, is
tainted iF—
(a) where acourt has decided that the defendant has a criminal
lifesylo—

i) it was madebythe defendant at any time afler the

first day ofthe period of six years ending with—

(A) the day when proceedings for the offence

concerned were started against the
defendant; or

(B) if there are two or more offences and
proceedings for those offences were
started on different days, the earliest of
those days; or

{#) it was made by the defendant at any time and
was of property which—

(A) wasobtained by the defendant as a result
of or in connection with the defendant’s
general criminal conduct; or

(B) inwhole orin part, directly or indirectly,
represented in the defendant’s hands,
mmw&m::a
result of or in connection with the
defendant’s general criminal conduet; or

(b) where a coun has decided that the defendant does not have
acriminal lifestyle, the gift was made by the defendant at amy
time after—

(i) the date on which the offence concemned was
committed; or
(i) the date of the carliest offence concemned, where
o diedants rartonter o it ors A g
of two or more offences committed on different
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(3) For the purposes of subsection (2)}—

(a) anoffence which is a continuing offence is commitied on the
first occasion when it is found to be committed; and

(b) the defendant’s particular criminal conduct includes any
conduct that constitutes offences that the Court has taken

into consideration in deciding the defendant’s sentence for
the offence concemed.

(4) Where the defendant transfers property to another person
fior a consideration the value of which is significantly less than the value
of the property at the time of the transfer—

(a) the defendant is to be treated as making a gift; and
(b) the property givenis to be treated as such share in the property
transferred as is represented by the fraction—

(i) whose numerator is the difference between the
value of the consideration given and the value of
the property at the time of the transfer; and

(n) whose denominator is the value of the property
at the time of the transfer.

(5) Subsections (6) and (7) apply for the purpose of deciding
the value of a tainted gift and the material time is the time the court
makes its decision.

(6) The value at the material time of a tainted gifl is the greater
of the following—

(a) thevalue, at the ime of the gift, of the
to take account of later changes in the value of money;
(b) the value, at the matenal ime, of the property found under
subsection (7).

{7) The property found under this subsection is—

(a) ifthe recipient holds the property given, that property,

(b) if the recipient holds no part of the property given, any
property in the recipient's hands which directly or indirectly
represents the property given,
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(€) if the recipient holds part of the property given, any property
in the recipient’s hands which directly or indirectly represents
the other part of the property given.

(8) The following rules apply in relation to property—

(a) property is held by a person if that person holds an interest
in the property;

(b) property is obtained by a person if that person obtains an
interest in the property;

(c) property is transferred by a person if that person transfers
or grants an interest in the property to another person;

(d) references to property held by a person include references
to property vested in that person’s trustee in bankruptcy
or liquidator;

{e) references to a beneficial interest in property held by a
person include references to an inferest that would be held
by the person beneficially if the property were not vested
as described in paragraph (d);

(f) references to an interest in relation to kand are references
to any legal estate or equitable interest or power;

(g} references to an interest in relation to property other than
land include references to a right (including a right to
possession),

(%) References 1o sentencing a defendant for an offence include
references to dealing with the defendant otherwise in respect of the
offence, pursuant to the provisions of the Criminal Justice (Reform)
Act,

{10) Nothing in section 5 (making of arder), 6 (criminal
lifestyle), 7 {conduct and benefit), 8 (assumptions for determining
benefit from general criminal conduct, 9 (effect of forfesture order),
10 (voidable trunsfers), 20 {reconsideration of case where no order
made), 21 (reconsideration of benefit where no order made), 22



(reconsideration of benefit afler order) or 30 (court's powers on
appeal) refiers to conduct occurring, offences commitied or property
transferred or obtained, before the appointed day.

(11) For the purpose of the exercise of any function under this

Act, where any sum of money is expressed in a currency other than
Jamaican dollars, that sum shall be taken to be the Jamaican dollar

‘equivalent calculated in accordance with the selling rate of exchange,

as determined by the Bank of Jamaica's weighted average, as at the
end of the day of realization.

PART L. The Axsets Recovery Agency
3.—{1) In this Act, the Assets Recovery Agency means—

{a) the Financial Investigation Division of the Ministry of Finance
and Planming; or
(b) any other entity so designated by the Minister by order,

(2) The Chief Technical Director of the Financial Investigation
Division or, where another entity is designated as the Agency under
subsection (1), the person in charge of the operations of that entity,
shall be the Director of the Agency.

(3) The provisions of the First Schedule shall have effect asto
the conduct of the operations of the Agency with nespect to the exercise
of its functions under this Act.

(4) The Agency shall have such functions as are conferred
upan it by this or any other enactment and may do anything (including
the carrying out of investigations) that is appropriate for facilitating, or
is incidental to, the exercise of its functions.

(5) The Agency shall give the Minister any advice or assistance
that the Minister reasonably requires and that—

(a) relates to matters connected with the operation of this Act;
and

(b) isdesigned to help the Minister to exercise his functions so
as to reduce crime.
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(6) The provisions of paragraphs 12 to 15 of the First Fim
Schedule have effect with respect to the disclosure of information ™%
to or by the Agency and the use of such information.

4.—(1) Every entity that has functions relating 1o the investigation
or prosecution of offences shall co-operate with the Agency in the
exercise of its functions,

(2) The Agency shall co-operate with the entities referred
to in subsection (1) in the exercise of any functions conferred on
such entities under this Act.

PART II. Forfeiture Orders and Pecuniary Penalty Grders

5—(1) Sd:ﬁuttnmhmﬁuu{ﬁ}.ﬁuﬂmut:hﬂ,upmﬂn
application of the Agency or the Director of Public Prosecutions,
act in accordance with subsection (2) if the Court is satisfied that

a defendant is—
{a) convicted of any offence in proceedings before the Court;
or
{b) committed to the Count pursuant to section 52 (committal
from Resident Magistrate's Court with a view to making
forfeiture order or pecuniary penalty order),
(2) The Court shall—

(a) determine whether or not the defendant has a criminal
fifistyle and has benefited from his peneral criminal conduct;

{b) if the Court determines that the defendant does not have
a criminal lifestyle, determine whether or not the defendant
has benefited from his particular criminal conduct; and

(c) identify any property used in or in connection with the
offence concemed and make an order that that property
be forfeited to the Crown.

(3) Where pursuant to subsection (2) the Court determines
that the defendant has benefited from criminal conduct, the Count
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shall identify the property that represents the defendant's benefit
from criminal conduct, and—

{(a) make an order that the property be forfeited to the Crown;
or

(b) order the defendant to pay to the Crown an amount
(hereinafer referred 10 as the recoverable amount) equal o
the value of his benefits, assessed in accordance with the
provisions of this section and sections 6, 7, 8and 11.

(4) In considering whether a forfeiture order should be made
under this section, the Court shall have regard to—

(a) thenghtsand intercsts, if any, of third parties in the property;

(b) the gravity of the offence concemned,

(c) any hardship that may reasonably be expected to be caused
to any person by the operation of the order; and

{d) the use that is ordinanly made of the property, or the intended
use of the property.

(5) Where the Court is satisfied that a forfeiture order should
be made against property referred to in subsection (3), but that the
property or any part thereof or uny interest therein cannot be made
subject to such an order, and, in particular— '

{a) cannot, on the exercise of due diligence, be located;

{b) has been transferred to a third party in circumstances which
do not give rise to a reasonable inference that the title or
interest was transferred for the purpose of avoiding the
forfeiture of the property;

(c) islocated outside Jamaica;

{(d) has been substantially dimmished m value or rendered
worthless; or
{e) hasbeen commingled with other property that cannot be
fivided without difficu}
the Court may, instead of ordering forfeiture of the property or part
thereof, or interest therein, order the defendant to pay to the Crown an
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amount equal to the value of the property, part or interest, as the case
may be.

{(6) Where the Court orders a person to pay an amount
under subsection (3)(b) or (5), that order shall be enforceable against
any free property of that person.

(7) The Court shall decide any question arising under
subsection (2), (3), (4) or (5) on a balance of probabilities.

(8) For the purposes of deciding whether a defendant has

benefited from eriminal conduct and identifying such benefit, the Court
shall take account of—

(a) conduct ocourring up to the time when the Court makes its
decision; and
(b) property obtained up to that time.

(%) The Court may, at any time before making a final
determination under subsection (2), make an order for a valuation to
be carried out in relation to any property concemed in the
determination, and may give such ancillary directions as it considers
necessary for that purpose.

(10) In any case where the Court is satisfied—

(a) as to the matters referred to in subsection (1)(a);

(b) that no application under subsection (1) has been made to

the Court in respect of the case; and

{c) it is appropriate to act under this subsection,
the Court may refer the case to the Director of Public Prosecutions,
along with the notes of evidence and the Court's observations thereon,
for the purpose of considering whether an application ought to be
made under subsection (1),

(11) The enforcing authority shall—

(a) giveno lessthan fourteen days written notice of an application
for a forfeiture order or pecuniary penalty order 1o the
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defendant and to any other person who the enforcing authonty
has reason to believe may have an interest in the property
concerned in the application;

{b) cause a copy of the notice to be published in a daily
newspaper printed and circulated in Jamaica,

6.—{1) Adefendant shall be regarded as having a ciminal lifestyle
if the offence concermned —

(a) isspecified in the Second Schedule;

(b) constitutes conduct forming part of a course of criminal
activity, from which the defendant obtains a benefit; or

() is committed over a period of at least one month and the
defendant has benefited from the conduct which constitutes
the offence.

{2) Conduct forms part of a course of criminal activity if the
defendant has benefited from the conduct and-—

{a) inthe procecdings in which he was convicled, he was also
convicted of at least one other offence consisting of conduct

from which he has benefited; or

{b) inthe period of ten years ending with the day when those
proceedings were started {or, 1f there is more than one such
day, the earliest day) he was convicted on at least two
separaie occasions of an offence consisting of conduct from
which he has benefited.

(3} In this section, “benefit”—
(a) for the purposes of subsection (1)(b) is—

) benefit from conduct which constitutes the
offence;

(6) benefit from any other conduct which forms part
of the course of criminal activity and constitutes
an offence of which the defendant has been
convicted;

() benefit from conduct which constitutes an offence
that has been or will be taken into consideration
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by the Court in sentencing the defendant for an
offence mentioned in sub-paragraph (i) or (ii);
(b) forthe purposes of subsection (1 ){c) is—

iy benefit from conduct which constitutes the
offence;

(1) benefit from conduct which constitutes an offence
that has been or will be taken into consideration
by the Court in sentencing the defendant for the
offence mentioned in sub-paragraph (i),

{4) The Mimster may by order subject to affimmative resolution
amend the Second Schedule.

7.—{1) Aperson benefits from conduct iThe obtains a benefit Consuet ant
s a result of or in conpection with the conduct. benefll.

(2) For the purpose of making a pecuniary penalty order, a
person who oblains a non-pecuniary advantage as a result of or in
connection with conduct shall be deemed to have obtained as a result
of or in connection with the conduct, a sum of money equal to the value
of the non-pecuniary advantage.

(3) References to property or & non-pecuniary advantage
nbﬂindmmmﬁm%ﬁuﬂnﬁ.hﬂdtnﬁmhprﬁyn
a non-pecumiary advantage obtained both in that and some other
commection.

{4) Ifa person benefits from conduct, his benefit is—

(a) for the purposes of making a forfeiture order, the property
obtained as a result of or in connection with the conduct;

{b) for the purposes of making a pecuniary penalty order, the
value of the benefit obtained as a result of or in connection
with the conduct.

B—(1) Subject to subsection (3), where the Court determines under .u-mm
P section 5 that a defendant has a criminal lifestyle, the Court shall make ™

the assumptions listed in subsection (2) for the purpose of— benefii from

. (a) determining whether the defendant has benefited from his o™
general criminal conduct; and

H
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(b) identifying his benefit from that conduct, .
(2) The assumpiions referred to in subsection (1) are that— I

(a) any property transferred to the defendant at any time after '
the relevant day was obtained by him—

(i) asaresult ofhis general ciminal conduct; and

fn) at the earfiest time from which the defendant
appears to have held it;

(b) anyproperty held by the defendant at any time after the date
of conviction was obtained by him—
(i) asaresult ofhis general criminal conduct; and
{6) at the earliest time from which the defendant
appears to have held it;
(e) anyexpenditure incurred by the defendant at any time after

the relevant day was met from property obtained by him as
aresult of his general criminal conduct; and

(d) forthe purpose of valuing any property obtained, or assumed
property free of any other interests in it

{3) The Count shall not make an assumption under subsection
(2)in relation to a particular property or expenditure if—

{a) the assumption is shown to be incorrect; or

(b) there would be a serious nisk of injustice if the assumption
were made.

(4) Where the Court does not make one or more of the
assumptions set out in subsection (2), the Court shall state its reasons.

(%) For the purposes of this section—
{2) whereno previous forfeiture onder or pecuniary penalty onder
has been made against the defendant in relation to benefit
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from general criminal conduct, the “relevant day” is the first
day of the period of ten yeurs ending with—

(i) the day when proceedings for the offence
concernad were staried against the defendant; or

’ (i)  if therearetwo or more offences and proceedings
for them were started on diffierent days, the eariest
of those days;

(b) where aprevious forfeiture order or pecuniary penalty order
has been made against the defendant in relation to benefit
from general ciminal conduct—

(i) the“relevant day™ is the day when the defendant’s
benefit was caleulated for the purposes of the last
such order; and

(@) subsection(2)b)does not apply to any property
that was held by the defendant on or before the
relevant day;,

(¢} thedateof conviction is—

() thedate on which the defendant was convicted
of the offence concerned;, or
{5} if there are two or more offences and  the

convictions were on different dates, the date of
the latest conviction.

9.—(1) Where a Court makes a forfeiture order the Court may give Effect of
such directions as are necessary or convenient for giving effect to the w“
order. )

lfi} Subject to subsection (3), where the Court makes a
forfeiture order aguinst any property, the property vests absolutely in
the Crown by virtue of the order.

(3) Where property against which a forfeiture order has
been made is subject to the Rogistration of Titles Act—

o {a) the propertyvests in the Crown in equity but not at law until
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(b} the Crown is entitled to be registered as owner of the
property,

(c) the Commissioner of Land Valuation has power on behalf
of the Crown to do, or to authorize the doing of anything
necessary or convenient to obtain the registration of the
Crown s owner, including the execution of any instrument.
required 10 be executed by & person transferring an interest
in that kind of property.

(4) Where the Court makes a forfeiture order against
property—

(a) the property shall not, except with the leave of the Court
and in accordance with any directions of the Court, be
disposed of or otherwise dealt with , by or on behalfof the
Crown, before—

{i} the relevant appeal dute; or

(i) in the case of an absconding defendant, the
relevant period within the meaning of section 28
{variation of order where defendant ceases to be
an absconder), whichever is the later;

{b} if, after the relevant appeal date, the order has not been
discharged, the property may be disposed of and the
proceads applied or otherwise dealt with in accondance with
the directions of the Attomey-General.

(5) Without prejudice to the generality of subsection (4 )(b),
the directions that may be given pursuant thereto include a direction
that property is to be disposed of in accordance with the provisions of
any enactment specified in the direction.

(6) Where the Court orders that property, other than money,
be forfeited to the Crown the Court shall specify in the order the smount
representing the value of the property pursuant to the valuation carried
oul under section 5(9)
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(7) In this section, “relevant appeal date™ means—

(a) the date on which the period allowed by rules of court for
the lodging of an appeal against a person’s conviction or for
the lodging of an appeal against the making of a forfeiture
order expires without an appeal having been lodged,
whichever is the later; or

{b) where an appeal against a person’s conviction or against the
making of a forferture order is lodged, the date on which the
appeal lapses in accordance with the rules of court or is
finally determined, whichever is the later.

10. The Court may— Vinidwhbe
{8) before making a forfeiture order; and

(b) inthecase of property inrespect of which a restrunt order
was made, where a copy of the order was served in
accordance with section 33,

set aside any conveyance or transfer of the property that occurred after
the seizure of the property or the service of the restraint order, unless
the conveyance or transfer was made for valuable consideration to a
person acting in good faith and without notice,

11.—(1) The provisions of this section shall apply with respect to vk o
determining the value of property for the purposes of a pecuniary penalty Preeey (=
order.

i purpiscs
ol pecunaary
] . nenalty oeder
(2) Vahsations under this section shall be determined pursuant
1o a valuation carmied out under section 5(%).
(3) Subject to subsection (4), for the purpose of deciding the
value at any time of property then held by a person—
() the value of the propenty is the market value of the property
» at that time; or

(b) ifat that time another party holds an interest in the property,

3 the value of the property in relation to the person is the market
value of the person’s interest at that time, ignoring any lien

or encumbrance on the property.




(4) The provisions of subsections (5) 1o (7) shall apply for the
purpose of deciding the value of property obtained by a person as a
result of or in connection with the person’s criminal conduct, and the
material time is the time when the court makes its decision.

(5) The value of the property at the material time is the greater

of the following—

(a) the value of the property, at the time when the person obtained
it, adjusted to take account of later changes in the value of
money, or

(b) the value, at the material time, of the property found under
subsection (6).

{6) The property found under this subsection is as follows—

{a) ifthe person holds the property obtained, that property;

{b) ifthe person holds no part of the property obtained, any
other property in the person’s possession which directly or
indirectly represents the property obtained;

(c) ifﬂupﬁmhnﬂupmufﬂumnbuhnd,uynﬂw
property in the person’s possession which directly or indirectly
represents the other part of the property obtained.

(7) The references in subsection (5)(a) and (b) to the value
are to the value determined in accordance with subsection (3).

12.—{1) Subject 1o the provisions of this section, the amount orderod

1o be paid under a pecuniary penalty order or an order under section
5(5) shall be paid forthwith upon the making of the order,

(2) Ifthe defendant satisfies the Court making the onder that
the defendant needs additional time to pay the amount ordered to be
pad, the Court may specify, in the order, the period within which payment
shall be made.

(3) The penod specified under subsection (2}—

{a) shall start from the date on which the order is made; and

{b) shall not exceed six months from that date.
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(4) The Court may, upon the application of the defendant,
extend the period referred to in subsection (3) for such longer period
as the Court considers fit, not exceeding twelve months from the date
onwhich the order is made.

(5) The Court shall not grant additional time under subsection
(2}, or an extension under subsection (4), unless the Court gives the
enforcing authority an opportunity to make representations.

(6) A person who fails to pay any amount required to be paid
by that person under a pecuniary penalty order or an order under
section 5(5), within the time allowed under this section for such
payment, commits an offence and is liable upon conviction before a
Resident Magistrate to imprisonment for term not exceeding five
years.

13, —(1) Where the amount required to be paid by a person under
a pecuniary penalty order or an order under section 5(5) is not paid
within the time required under section 12—

{a) that person is liable to pay interest on the amount in
(b) such interest shall be recoverable as if it were part of the
amount required to be paid under the order.
(2) Interest payable under this section shall be—
(a) for the period for which the amount remains unpaid after it is
required to be paid under section 12; and

(b) at therate for the time being applicable in relation to judgment
debts under section 51 of the Judicature (Supreme Court)

Act

(3) For the purposes of this section, no amount shall be
construed as required to be paid under section 12 if—

(a) anapplication has been made under section 12(4);
(b} the application has not been determined by the Court; and

(c) the period of twelve months from the date on which the
pecuniary penalty order or an order under section 5(5), as
the case may be is made has not ended.

interest om
unpsid s
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Effect of 14.—(1} Subject to subsection (2), the Court shall not take any
e e o TOriEiture order or pecuniary penalty order into account in deciding the
P appropriate sentence for a defendant.
(2) Inrespect of the offence concerned, the Court shall take
account of the forfeiture order or pecuniary penalty order, as the case
may be, before—

(a) imposinga fine on the defendant; or
(b) making an order falling within subsection (3).
(3) The orders falling within this subsection are—

(a) anorder involving payment by the defendant, other than an
order for restitution or the payment of compensation under
any other law;

(b) a forfesture order under the Dangerous Drugs Act;

(€} any other order prescribed by the Minister by order subject
10 affirmative resolution.

(4} The Court shall act in accordance with subsection (5) if the
Court—

{(a) makes both a forfeiture order or pecuniary penalty order
and an order for restitution or the payment of compensation
under any other law, against the same person in the same
proceedings; and

(b) belicves that that person does not have sufficient means to
satisfy both the orders in full.

(5) The Court shall—

(a) determine the amount which the Court believes will not be
recoverable under the compensation order because of the
insufficiency of the person's means; and

{b) direct that such amount is to be paid out of any sums

recovered under the forfeiture order or pecuniary penalty

order, as the case may be.
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15.—{1) The Court may—

(a) proceed under section 5 before sentencing the defendant
for the offence concerned: or

(b) postpone proceedings under section 5 for a specified period
(heremnafier refermed to as the postponement period).
(2) mmmmﬂﬂuwm

(a) two years from the date of the defendant’s conviction for the
offence concemed; or
(b) where the defendant appeals against the conviction, three

months from the date on which that appeal is finally
determined.
{3) For the purposes of subsection (2), if there are two or

more offences and the convictions for those offences are on different
dates, the date of conviction is the date of the latest conviction.

{4) A postponement or extension under this section may be
made—
(a) ontheapplication of the defendant;
(b} onthe application of the enforcing authority; or
(c) by the Court of its own motion:
Provided that an application for an extension shall be made before
the end of the postponement period.

(5) A forfeiture order or pecuniary penalty order shall not be
ivvahidated only on the ground that there was a defect or omission in the
procedure relating to the application for or the granting of a
postiponemenl:

Provided that this subsection shall not apply if, before it made
the order, the Court—

(a) imposed a fine;
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(b} made an order falling within section 14(3); or

(¢) made an order for restitution or compensation under any
other law,

against the defendant

16.—{1) Where the Court postpones proceedings under section 5,
the Court may proceed to sentence the defendant for the offence
concemned:

Provided that the Court shall not, during the postponement period—

(a) imposea fine
(b) make an order falling within section 14(3); or
{c) make an order for restitution or compensation under any
other law,
against the defendant.

{2) The Court may, at any time within twenty-cight days after
the end of the postponement period, vary the sentence passed under
subsection (1) by imposing a fine or making an order referred to in
subsection (1 }(b) or (¢} against the defendant.

{3) For the purposes of any appeal against sentence, a sentence
that is varied under subsection (2) shall be deemed 10 have been imposed
on the day on which it is so vaned.

17.—(1) Ifthe Court is proceeding under section 5—
(a) inresponse to an application by the enforcing authority; or

(b} inpursuance of section 20, 21 or 22, the enforcing authonty
shall give the Count a statement of information within the
period specified by the Court.

{2) Where the enforcing authority alleges that—

(a) the defendant has a criminal lifestyle, the statement of
information required under this section shall state the matiers
which the enforcing authority believes are relevant as to—

(i) whetherthe defendant has a criminal lifestyle;
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(i) whether the defendant has benefited from his

+minal cond

() identifying the defendant’s benefit from his
criminal conduct;

(iv) the making by the Court of a required assumption
under section 8; and

(v} the making by the Court of a decision that such
an assumption should not be made having regard
1o the circumstances;

{b) the defendant does not have a criminal lifestyle but has
benefited from particular criminal conduct, the statement of
information required under this section shall state the matters
which the enforcing authonity believes are relevant as to—

{iy whether the defendant has benefited from that
i) identifying the defendant's benefit from the
conduct.

(3) Where the enforcing authority gives the Court a statement
of information, the enforcing authority—
{a) may at any time give the Court a further statement of
information; and
(b) if the Court so orders, shall give the Court a further
statement of information within such time as may be
specified by the Court.
(4) A copy of the statement of information shall be served

on the defendant and any person who the enforcing authority has
reason to believe has an interest in property which is the subject of’

proceedings for a forfeiture order; and such person may appear and
adduce evidence at the hearing of the application.
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18.—(1) Where a statement of mformation is given to the Court
under section | 7, the Court may order the defendant, within a period
specified by the Court—

(a) 1o indicate the extent to which the defendant accepts cach
allegation in the staternent of information;, and
(b} so far asthe defendant does not accept such an allegation,
to give particulars of any matters on which he proposes 1o
rely.
(2) If the defendant indicates 1o the Court that he accepts, to
any extenl, an allegation in a statement of information, the Court may
treal the acceptance as conclusive of the matters to which it relates for

the purpose of deciding the issues refemed to in section 1 7{2)a) or (b),
as the case may be.

(3) Ifa defendant fails in any respect to comply with an order
made under subsection (1), the defendant may be treated, for the
purposes of subsection (2), as accepting every allegation in the statement
of information except any allegation—

(a) inrespect of which he has complied with the order; and

(b) that the defendant has benefited from his general or particular
criminal conduct.

{4) No acceptance under this section of an allegation referred
1o in subsection (3)(b) is admissible in evidence in proceedings for an
offence.

(5) For the purposes of this section an allegation may be
accepled, or particulars may be given, in a manner ordered by the
Court.

19.—(1) Where the enforcing authority accepts to any extent an
allegation made by the defendant—

(a) inresponding (o a statement of information pursuant 1o an
order under section 18; or
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{b) inanyother statement given to the Court in relation to any
matter relevant lo identifying the defendant's benefit from his
i

the Court may treat the acceplance as conclusive of the matters to
hichitrel

(2) For the purposes of this section, an allegation may be
accepled in a manner ordered by the Court.

(3) No allegation referned to in this section, which amounts to
an admission by the defendant that he has benefited from criminal
conduct, is admissible in evidence in proceedings for an offence.

20.—(1) Subject to the provisions of this section, the Court shall ®econ-
act in accordance with section 5(2) (determination whether tomakea Bderon of
forfeiture order or pecuniary penalty order) if— ﬁ-

(a) anyofthe conditions referred to in section 5(2)(a) or (b} are
satisfied but no Court has proceeded under that section;

(b) there is evidence which was not available to the enforeing
authority on the relevant date;

{c) before the end of the period of ten years starting with the
date of conviction, the enforcing authority applics to the Court
to consider that evidence; and

(d) after considering the evidence the Court is satisfied that it is
appropriate to proceed under section 5.

{2) If the Court has already sentenced the defendant for the
offence concemned, section § has effect as if the defendant's particular
crimina] canduct included conduct that constitutes an offence which the
Court has taken info consideration in deciding the defendant’s sentence
for the offence concerned.

(3) Instead of applying the provisions of section 5(8), the Court
shall take account of the following for the purpose of determining the
defendant's benefit—

(a) conduct occurming before the relevant date;
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(b) property obtained before that date;

(c) property obtained on or afier that date, if the property was
obtained as a result of or in connection with, conduct
occumng before that date.

{4) For the purposes of section 8—

(a) the assumptions referred to in section & (2)a) and (b) shall
not apply to property first held by the defendant on or after
the relevant date;

(b) the assumption referred to in section 8{2)(c) shall not apply
o expenditure incurred by the defendant on or after the
relevant date; and

(¢) theassumption referred to in section 8(2)(d) shall not apply
to property obtained, or assumed to have been obtained, by
the defendant on or after the relevant date.

(5) The recoverable amount for the purposes of a pecuniary
penalty order is such amount as—

(a) the Court thinks just; and
(b) docs not exceed the amount found under section 5(3)(b).

(6) In arriving at the just amount under subsection (5), the
Court shall have regard in particular to—

(a) the amount found under section 5{(3)(b);
(b) any fine imposed on the defendant in respect of the offence
concemed;

(c) anyorderwhich—
@) fallswithinsection 14(3);
(i) hasbeen made against the defendant in respect
of the offence concemed; and
(i) has not already been taken into account by the
Court in deciding what is the free property held

by the defendant for the purposes of section
S(3xb),
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(d) any order for restitution or the payment of compensation,
made against the defendant in respect of the offence
concerned under any other law.

(7) Section 14(4) and (5) shall not apply if an order for
restitution or the payment of compensation has been made against the
. defendant under any other law, in respect of the offence concerned.

{8) For the purposes of this section—
(a) therelevant date is—

(i}  ifthe Court made a decision not to proceed under
section §, the date of that decision; or

@) il the Court did not make such a decision, the
date of conviction;

(b) the date of conviction is—

(i}  the date on which the defendant was convicted
af the offence concemed; or

() ifthere are two or more such offences and the
convictions were on different dates, the date of
the latest conviction.
21.—{(1) This section applies where— Recon. u
(a) inproceeding under section 5 the Court decides that — benett were
() thedefendanthas acriminal lifestylebuthasnot mede

benefited from his general ciminal conduct; or
(@) the defendant does not have a criminal
and has not benefited from his particular criminal
conduct;
(b) there is evidence that was not available to the enforcing

authority when the Count decided that the defendant had not
benefited from the criminal conduct;

(c) before the end of the period of ten years starting with the
. date of the conviction, the enforcing authority applies to the
Court to consider the evidence; and



{d) after considering the evidence the Court concludes that it would
have decided that the defendant had benefited from the criminal
‘conduct if the evidence had been available to it

(2) Ifthis seetion applies, the Court—

{a) shall, subject 1o the provisions of this section, make a fresh
decision under section 5 as 1o whether the defendant has

(b) may make a forfeiture order or a pecuniary penalty order
under that section.

(3) 11 the Court has already sentenced the defendant for the
offence concemned, section 5 has effect as if the defendant's particular
eriminal conduct included conduct that constitutes offences which the
Court has taken into consideration in deciding the defendant’s sentence
for the offence concerned.

(4) Indeciding whether the defendant his benefited from conduct
and identifying such benefit, the Court shall take account of —

(2) conduct ocewrring before the date of the criginal decision that
the defendant had not benefited from the defendant’s general
or particular criminal conduct;

(b} property obtained before that date; and

(¢) property obtained on or afier that date if it was oblained asa
result of or in connection with the conduct eccuming before
that date.

(5) For the purposes of applying the provisions of section 8, the
assumptions referred to in—

(n) section 8(2)(a)or (b), shall not apply to property first held by
the defendant on o afler the date of the original decision that
the defendant had not benefited from his general or panticular
criminal conduet;

(b} section H{2¥e). shall not apply to expenditure incurred by the

defendant an or after that date; and
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{¢) section B(2)d), shall not apply to property obtained, or
sssumed to have been obtained, by the defendant on or after
that date,

(6) The recoverable amount for the purposes of a pecuniary
penalty order is such amount as—

(a) the Court thinks just; and
(b) does notexceed the amount found under section 5(3Kb).

{7) Inarriving at a just amount for the purposes of subsection
{6), the Court shall have regard in particular to—
{a) the matters specified in section 20{6)(a) to (c); and
(b) any order for the payment of compensation made against
the defendant, in respect of the offence concerned, under
any ather law,

(8) Section 14{4) and (5) shall not apply where an order for
the payment of compensation under ary other law has been made against
the defendant in respect of the offence concemned.

(9) The date of conviction is the date found by applying section
20(8)(b).

22.—{1) The Court shall act under this section if — Recom-

(a) aCourt has made a forfeiture order or a pecuniary penalty benefis sfier
m order i made

(b) there is evidence which was not available to the enforcing
authority at the relevant time;

{c) the enforcing authonty believes that if the Court were to
dentify the defendant s benefit in pursuance of this section—

(1)  inthe case of a forfeiture order, it would identify
property not taken into account by the Court that
. made the forferture order; or

(i) in the case of a pecuniary penalty order, the
amount of the defendant's benefit would exceed
the relevant amount found by the Court that made
the pecuniary penalty order;
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(d) before the end of the period of ten years starting with the
date of conviction, the enforcing authority applies to the
Court to consider the evidence; and
{e) after considering the evidence the Court believes it is
appropriate o proceed under this section.
(2) The Court shall, subject to the provisions of this section,
make a fresh identification of the defendant s benefii from the conduct
concemnisd.

{3} If a court has already sentenced the defendant for the
nﬂ'nhwmd,mﬁmituuﬁd-ﬂ‘hdﬁﬂp‘lm
offence concemed. '
the Court shall take account of —

(a) conduct occurring up to the time the Court decided the
defendant's benefit for the purposes of the forfeiture order
or pecuniary penalty order;

(b) property obtained up to that time; and

(¢) property obtained after that time if such property was
obtained as a result of or in connection with conduct
occurming before that time.

(5) For the purposes of applying the provisions of section £,
the assumptions referred to in—
{a) section 8(2)a)or(b), shall not apply to property first held
by the defendant afler the time the Count decidad the amount
of his benefit for the purposes of the forfeiture order or

pecuniary penalty order;

(b) section 8(2)(c), shall not apply to expenditure incurred by
the defendant after that time;

{c)} section 8(2)(d), shall not apply to property obtained, or
assumed to have been obtamed, by the defendant after
that ime.




(6) In the case of a forfeiture arder, if any property identified
pursuant to subsection (2) {fresh identification of the defendant’s benefit)
was not included in the forfeiture order, the Court may vary the order to
include that property.

(7) Inthe case of a pecuniary penalty order, if the amount found
pursuant to subsection (2) excoeds the relevant amount—

(a} the Court shall make a fresh calculation of the recoverable
amount for the purposes of section 5{3)(b); and

(b) ifthe fresh calculation of the recoverable amount exceeds the

amount required 1o be paid under the pecuniary penalty order,
the Court may vary the order by substituting for the amouni
required to be paid, such amount as the Court thinks just.

(8) In applying subsection (6) or (7), the Court shall have regard

in particular to—
(a) any fine imposed on the defendant for the offence concemned,
(b} anyorder which—
(i) falls within section 14(3);
(i} hasbeen made against the defendant in respect of’
the offence concened; and
(i) has not already been taken into account by the
Court in deciding what is the free property held by
the defendant for the purposes of section 5(3); and
{¢) anyorder forrestitution or the payment of compensation made
against the defendant, in respect of the offence concemned,
under any other law:

Provided that this paragraph shall not apply if the Court has
made a direction under section 14(5) (sums payable under compensation
order recoverable out of sums payable under forfeiture onder or pecuniary
penalty order).

{9} In this section and section 23, for the purpose of deciding
whether one amount exceeds another, the Court shall take account of
any change in the value of money.
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{10} In this section—
(a) therelevant time is—

(i) the ume of the Court’s identification of the
defendant's benefit for the purposes of the forferture
order or pecuniary penalty order, as the case may
be, if this section has not applied previously; or

() the time of the Court's last identification of the
defendant's benefit in pursuance of this section, if

{b) the relevant amount is—

(i) theamount found as the defendint’s benefit for the
purposes of the pecuniary penalty order, if this
section has not been applied previously; or

(it} the amount last found as the defendant's benefit in
pursuance of this section, if this section has been

applicd previously;
(c) thedate of conviction is the date found by applying section
20(8)b).
m‘ 23— 1) The Court shall act under this section if—
m (a) aCourthas made a pecuniary penalty order;
winwmade (b)) the amount required to be paid under such order was the
amount found under section 5(3)(b), and
(c) anapplication for a fresh calculation of the recoverable amount
18 made to the Court by—
() theAgency,

(o} the Directorof Pubbc Prosecutions; or
(@) areceiver appointed under section 41,

(2) The Court shall make a fresh calculation of the recoverable
amournt.
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(3) Ifthe amount found under the fresh calculation exceeds the
relevant amount, the Court niay vary the order by substituting for the
amount required to be paid, such amount as—

(a) the Court thinks just; and
{b) does not exceed the amount found as the defendant’s benefit
from the conduct concerned.

{4) In deciding what is just the Count shall have regard in
particularto—

{a) any fine imposed on the defendant for the offence concerned;
(b} any onder which—
(i) falls within section 14(3);
(i) hasbeen made against the defendant in respect
of the offence concerned; and
() has not already been taken into account by the
Court in deciding what is the free property held
by the defendant for the purposes of section
5(3)b); and
(¢} anyorder for restitution or the payment of compensation
made against the defendant, in respect of the offence
concerned, under any other law:
Provided that this paragraph shall not apply if the Court has

made a direction under section 14(5) (sums payable under compensation
order recoverable out of sums payable under forfeiture order or

pecuniary penalty order).
(5) In this section—
(2) therelevant amount is —
(i) the amouni found as the available amount for the
purposes of the pecuniary penalty order, if this
section has not been applied previously; or
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(i) the amount last found as the available amount in
(b) the amount found as the defendant’s benefit from conduct
concerned is—
(i) theamount so found when the pecuniary penalty
order was made; or

(2) if one or more fresh calculations of the defendant’s
benefit have heen made under section 22, the
amount found on the occasion of the last such
calculation.

varion of 24, —(1) The Courtshall actin accordance with this section if —
madequacy of  (3) 3 Court has made a pecuniary penalty order; and

(b) thedefendant or a receiver sppointed under section 41 applies
1o the Court under this section to vary the order.

{2) The Court shall calculate the available amount, being the
aggregate of the total values (at the time the pecuniary penalty order is
made) of all the free property then held by the defendant plus the total
values (at that time) of all tainted gifis.

{3) If the Court finds that the available amount calculated
pursuant (o subsection (2) is inadequate for the payment of any amount
remaining to be paid under the pecuniary penalty order, the Count may
vary the order by substituting for the amount required to be paid, such
smaller amount as the Court thinks just.

(4) If a person has been adjudged bankrupt or his estate has
been sequestrated, or if an order for the winding up of a company has
been made, the Court shall take into accouni the extent to which
realizable property held by that person or that company may be
distributed among creditors.

(5) The Court may disregard any inadequacy that it belicves
is attributable, in whole or in part, to anything done by the defendant
for the purpose of preserving property held by the recipient of a
tainted gift from any risk of realization under this Act.
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25.—(1) The Court may discharge a pecuniary penalty order if— md‘
(a) the enforcing authority applies to the Court for the discharge '™ =
of the order; and b
(b} the amount remaining to be paid under the order is fifty
thousand dollars or less.

(2) The Minister may by order subject 1o affirnative resolution
vary the amount specified in subsection (1)(b).
26.—(1) The Court shall act under this section if the following Making of
conditions are met - poy-ifintr
(a) hmm— *"'“’"mu__

()  aflerbeingconvicted of an offencein proceedings My i,
before a Court; or

(i) after being committed to the Court pursuant to
section 52 (committal from Resident Magistrate's
Court with a view to making a forfeiture onder or
pecuniary penalty order), and
(b) theenforcing authority applies to the Court to proceed under
this section and the Court is satisfied that it is appropriate to
do s0.

{2) The Court shall proceed under section 5 as if the
conditions mentioned in subsection (2) of that section have been
satisfied, and subject to the following modifications—

(a) any person who the Court belicves is likely to be affected by
an order under section 5 shall be entitled to appear before

the Court and make representations,

{b) the Court shall not make an order under section 5 unless the
enforcing authority has taken reasonable steps 1o contact
the defendant; and

(€) sections 8 (assumptions for determining benefit), 1 7(Z)a)(iv)
and (v) (statement of information), 18 (defendant's response
:ﬁ"mm‘ 19 (acceptance of allegations) shall not
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27. —{1) The Coun shall act in accordance with this section
where—

() proceedings for an offence are started against a defendant,
the defendant absconds before a verdict or judgment is
entered, the trial continues and the defendant is convicted;
and

{(b) the enforcing authority applies to the Court to proceed
under this section and the Court thinks it is appropriate to
do so,

(2) The Court shall proceed under section 5 in the same way
a5 the Court must proceed if the conditions mentioned in that section
are satisfied, subject 1o the following modifications—

(a) the modifications specified in section 26{2)(a) and (b); and
{b) ﬁﬁmﬂ.lﬂl}h}ﬁv}mﬂ{ﬂm&Iﬁmlllhllmt
¥
28.—(1) The Court shall sct in accordance with this section if —
{(a) the Court makes an order under section 5 as applied by
section 27;
{(b) the defendant ceases 1o be an absconder;
{c) in the case of—
(1) o forfeiture order, the defendant believes that
property was wrongly included in the order; or

(i) in the case of a pecuniary penalty order, the
defendant believes that the amount required to
be paid under the order is too large in the
circumstances prevailing at the time the amount
was found for the purposes of the order; and

(d) before the end of the relevant period, the defendant applies
to the Court 10 consider the evidence on which the
defendant’s belief is based.
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(2) If, after considering the evidence, the Court finds that the
defendant’s belief is well-founded, the Court—

(a) in the case of a forfeiture order—

(1) shall identify the property that ought not to be
included in the order; and

(i) may varythe order by excluding the property and
order the property to be retumed to the defendant
or such other person as the Court determines to
be the true owner of the property; or

{b) inthe caseof a pecuniary penalty order—

(@ shall find the amount which should have been the
amount required to be paid in the circumstances
prevailing at the time when the amount was found
for the purposes of the order; and

()} mayvarythe order by substituting for the amount
required to be paid, such other amount as the
Court thinks is just.
(3) For the purposes of this section, the relevant period is
the period of twenty-eight days, starting from—
{a) the date on which the defendant was convicted of the
offence mentioned m section 27(1) (a); or

(b) If there are two or more offences and the convictions for
those offences are on different dates, the date of the latest
conviction.

{4) Inany case where section 27(1) (a) applies to more than
one offence, the Court shall not make an order under this section
unless the Court is satisfied that there is no possibility of any further
proceedings being taken or continued in relation to any such offence
for which the defendant has not been convicted.

(5) An order under subsection (2)(a) may include such

directions as the Court thinks fit for securing the retum of the property
to its true owner.
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29.—(1) Where the Court makes a forfeiture order or a pecuniary
penalty order, the enforcing authonty may appeal to the Court of
Appeal in respect of the order.

{2) Where the Court decides not to make a forfeiture order
or a pecuniary penalty order, the enforcing authority may appeal to
the Court of Appeal against the decision.

(3) Subsections (1) and (2) shall not apply to an order or
decision made under section 20 (reconsideration of case where no
order made), 21 (reconsideration of benefit where no order made),
26 (order where defendant shsconds afier committal or conviction)
or 27 (order where defendant absconds before verdict),

30.—{1) Om an appeal under section 29(1), the Court of Appeal
may confirm, quash or vary the forfeiture order or pecuniary penalty
order, as the case may be.

(2) On an appeal under section 29(2), the Court of Appeal
may confirm the decision, or if it believes that the decision was wrong
it may direct the Court to proceed afresh under section 5.

(3) In determing any appeal under section 29, the Court of
Appeal may make such award as to costs as it thinks fit.

(4) In proceeding a fresh in pursuance of this section, the
Court shall comply with any directions issued by the Court of Appeal.
(5) If a Court makes or varies a forfeiture order or a pecuniary

penalty order under this section or in pursuance of a direction under
this section, the Court shall have regard to—
(a) any fine imposed on the defendant in respect of the offence
concemed;
(b) any order that—
() falls within section 14(3); and
(i) has been made against the defendant in respect
of the offence concerned, unless the order has
been taken into account by a Court in deciding
whit is the free property held by the defendant
for the purposes of section 5.
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{6) Subsections (7) 1o (11) shall apply where a Court proceeds
afresh under section 5 in pursuance of a direction under subsection
(2).

(7) If a court has already sentenced the defendant for the
offence concemed, section 5 has effect as if the defendant’s particular
criminal conduct included conduct that constitutes offences which the
court has taken into consideration in deciding his sentence for the
offence concerned.

(8) If an order has been made against the defendamt for
restitution or the payment of compensation under any other law in
respect of the offence concerned—

{a) the Court shall have regard to that order; and
(b} section 14 (4) and (5) shall not apply.
{9} In determining the defendant’s benefit from conduct, the
Court shall take account of —
{a) conduct occurring before the relevant date;
(b) property oblained before that date; and

(c) property obtained on or after that date, if such property
was obtained as a result of or in connection with conduet
occurring before that date.

(10) For the purposes of this section, the relevant date is
the date on which the Court decided not to make a forfeiture order

or pecuniary penalty order, as the case may be,
(11) In applying section 8, the assumptions referred to in—

{a) section 8(2)(a) or (b}, shall not apply to property first held
by the defendant on or after the relevant date;

(b) section 8(2)(c), shall not apply to expenditure incurred by
the defendant after the relevant date; and

() section 8(2)(d), shall not apply to property obtained by
the defendant on or afier the relevant date.

31.—{1) Any term of imprisonment or detention that a defendant is Provisions re
lisble to serve for default in payment of an amount ordered to be paid ‘merisoumet
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under a pecuniary penalty order shall not be served concurrently with
any term of imprisonment or detention that the defendant is liable (o
serve in respect of the offence.

(2) For the purposes of subsection (1)—

(a) consecutive terms and terms that are wholly or partly
concurrent, in respect of the offence shall be treated as a
single term; and

(b} acourt shall not take into account any suspended sentence
under section 6 of the Criminal Justice (Reform) Act, which
has not taken effect at the time the defendant is sentenced
to imprisonment for default in payment of the amount
ordered to be paid under the pecuniary penalty order.

(3) The fact that a defendant serves a term of i
or detention in default of paying any amount due under a
penalty order shall not prevent that arder from continuing to have
effect in relation to any other method of enforcement.

Part I, Restraint Orders

Conditioms 32.—(1) The Court may make a restraint order if any of the
"'“'*"" following conditions are satisfied—

""‘ (a) there is reasonable cause 1o believe that an alleged offender
(i) a criminal investigation has been started in

Jamaica with regard to the offence;
(i) proceedings for the offence have been

commenced in Jamaica and have not been
concluded; or

(iii) the enforcing authority has made an application
under section 5, 20, 21, 26 or 27, which has
not been determined, or the Coun believes that
such an application is to be made;

(b) where—

()  the enforcing authority has made an application
under section 22 (reconsideration of benefit after
order is made), which has not been determined
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or the Court believes that such an application is
to be made; and

(i) thereis reasonable cause 1o believe that the Court
will decide under that section that—

(@) in the case of a forfeiture order, the
property identified under the fresh
identification of the defendant’s benefit
exceeds the property found by the Court
that made the order; or

(b) inthe case of a pecuniary penalty order,
the amount found under the new
calculation of the defendant’s benefit
exceeds the relevant amoun! as defined
in that section;

{c) where—

(i) theenforcing authority has made
an application under section 23
(reconsideration of available
amount after order is made),
which has not been determined,
or the Court believes that such
an application is to be made; and
(i) there is reasonable cause to
believe that the Court will
the amount found under the new
caleulation of the available
amount exceeds the relevant
amount as defined in that
section; or
{d) where the enforeing authority has made
an application under section 58 (recovery
. orders), which has not been determined
or the Court believes that such an
apphication is to be made.
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(2) Subsection (1)a)(ii) is not satisfied if the Court finds

(a) there has been undue delay in continuing the procesdings;
or

(b) the Director of Public Prosecutions does not intend to
proceed,

(3) If an application mentioned in subsection (1 ¥a)iii), (b),
(¢) or {d) has been made, the requirements of those provisions are
not satisfied if the Court finds that—

(a) there has been undue delay in continuing the application;
or

(b) the enforcing authority does not intend to proceed.

(4) If subsection (1 )}a)(i) is satisfied—

(8) references in this Part 1o the defendant are 1o the alleged
offender;

(b) references in this Part to the enforcing authority are to the
Director of Public Prosecutions; and

(c) section 2(2)(a) (relevant dates for identifying tainted gift)
has effect as if proceedings for the offence had been
commenced against the defendant when the investigation
was started.

33.—(1) A Judge of the Supreme Court (hereinafter referred to
as the Judge) may make a restraint order upon an application made
without notice in Chambers by—

(a} the Director of Public Prosecutions; or
(b) the Agency.

(2) Ifany of the conditions set out in section 32(1) is satisfied,
the Judge may make an order prohibiting any person from dealing
with any realizable property held by a specified person.

{3) A restraint order may provide that it applies to—

(2) all realizable property held by the specified person, whether
or not the property is described in the order;

(b) realizable property transferred to the specified person after
the order is made.




{4) A restraint order may be made subject to exceptions, which
may—
{a) provide for reasonable living expenses and reasonable legal
expenses, other than any legal expenses that—
(i} relatetoan offence which falls within subsection
(5); and
(i) are incurred by the defendant or by a recipient of
atainted gift;
(b) make provision for the purpose of enabling any person to
carry on any trade, business, profession or occupation;
{c) bemade subject to conditions.
(5) Theoffences that fall within this subsection are—
(a) theoffence mentioned in section 32(1 ¥ a)1), if the condition
mentioned in that subsection is satisfied;
(b) theoffence mentioned in section 32(a)(ii), if the condition
menticned in that subsection is satisfied;
(c) the offence concerned, if any of the conditions mentioned in
section 32( | Wapiii), (b) or (c) is satisfied.
(6) Where—
(a) the Judge makes a restraint order; and
{b) the applicant for the order applies to the Judge to proceed
under this subsection, whether as part of the application for
the restraint order or at any time afterwands,
the Judge may make such order as the Judge believes is appropriate
fior the purpose of ensuning that the restraint order is effective, including
in particulur, any provisions which the Judgze considers appropriate for
the preservation of the property with respect to which the order is
made.

(7) For the purposes of subsection (2), dealing with property
includes removing property from Jamaica,
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(8) A copy of a restraint order shall be served on a person
affected by the order in such manner as may be prescnibed by riles of
court.

3M.—{1) Anapplication to vary or discharge a restraint order may
be made 1o the Court by—
(a) the person who applied for the order; or
(b) any person affected by the order.

{2) Where an application is made under subsection (1), the
Court may vary or discharge the order:

Provided that if the condition that was satisfied under section
32(1) was that—

(a) proceedings were started or an application was made, the
Court shall discharge the order on the conclusion of the
proceedings or the determination of the application, as the
case may be; or

(b) aninvestigation was started or an application was to be made,
the Court shall discharge the order if within a reasonable
time proceedings for the offence are not started or the
application is not commenced, as the case may be.

35—(1) Ifthe Judge decides not to grant an application for a restramt
order, the applicant may appeal 1o the Court of Appeal against the
decision,

{2} If an application is made to a Court under section 33(6)
{ancillary order 1o ensure effectiveness of restraint order) or 34(1)
(discharge or variation of order), the following persons may appeal to
the Court of Appeal against any decision of the Court on the
application—

{a) the person who applied for the order; and
(b) any person affected by the order.
(3) On an appeal under subsection (1) or (2), the Court of
Appeal may—
{a) confirm the decision; or
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(b) make such order as it considers appropriate.

36,—~(1) Il a restraint order is in force, an authorised officer may  Sesure.
seize any realizable property to which the order applies, for the purpose
of preventing the removal of the property from Jamaica,

{2) Property seized under subsection ( 1 ) shall be dealt with in
accordance with the directions of the Judge that made the arder.

(3} Inthis Part, “authorised officer” means—
(a) aconstable;
(b) acustomsofficer;
(c) anofficerofthe Agency; or

(d) any other person so designated by the Minister by order
for the purposes of this Part.

37.—(1) Evidence shall not be excluded in restraint proceedings on H’nm
the ground that the evidence is hearsay evidence.

(2) For the purposes of this section—
(a) restraint proceedings are proceedings—
(i) forarestraint onder,
(W) forthe discharge or variation ofa restraint order;
or
(i) on an appeal under section 35;

(b) hearsay is a statement that is made otherwise than by the
jperson giving oral evidence in the proceadings and is tendered
as evidence of the matters stated.

{3) Sections 31E to 31G of the Evidence Act shall apply in
relation to restraint proceedings as they apply in relation to civil
proceedings.

38.—(1) A copy of a restraint order that affects registered land
in Jamaica shall be registered with the Registrar of the Supreme
Court and with the Registrar of Titles who shall record the particulars
of the order in the Register Book of titles.
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(2) A restraint order is of no effect with respect to registered
land unless the order is registered under subsection (1).

{3) Where particulars of a restrainl order are registered as
required by this section, a person who subsequently deals with the
property concerned shall, for the purposes of section 39, be deemed
to have notice of the order at the time of the dealing,

(4) The regisiration of a restraint order under this section
shall be exempt from the payment of fiees under the Registration of
Titles Act and stamp duty under the Stamp Duty Act.

39.—(1) Aperson who knowingly contravenes arestraint order by
disposing of, dissipating, damaging, destroying, or otherwise dealing
with, property that is subject to the restraint order commits an offence
and is liable—

{a) onconviction ina Resident Magistrate's Court—

1) inthe case of an individual, to a fine of not less
one million dollars or io imprisonment fora lerm
not exceeding three years or to both such fine
and imprisonment; or

(i) in the case of a body corporate, to a fine of not
less than one million dollars nor more than two
million dollars,

(b} onconvictionon indictment in a Circuit Court—
{1} in the case of an individual, to a fine or lo

imprisonment for a term not excoeding seven yeurs
or to both such fine and imprisonment; or

(i) inthe case of a body corporate, to such fine as
the Court may impose.

(2) Where a restraint order is made against property and—
(a) the property is disposed of or otherwise dealt with in

contravention of the restraint order; and
(b)  the disposition or dealing was not for sufficient consideration
or not in favour of a person who acted in good faith and
without notice,
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the party who applied for the restraint order may apply to the Judge for
an order that the disposition or dealing be set aside.

(3} The Judge may, on an application made under subsection
@

(a) set aside the disposition or dealing as from the day on which
the disposition or dealing took place; or

(b) set aside the disposition or dealing as from the day of the
of any persons who acquired interests in the property on or
afler the dayon which the disposition took place, and before
the day of the order under this subsection.

40.—(1) Where a Judge makes a restraint order, except with the tuumu
leave of the Judge and subject 1o such terms as the Judge may impose— °f m

(a) nodistress may be levied against any realisable property to
which the order applies;

{b) ifthe order applies to atenancy of any premises, no landlord

or other person to whom rent is payable may exercise a

{2) Aright falls within this subsection ifit is a right of forfeiture

by re-entry in relation to the premises in respect of any failure by the
tenant to comply with any term or condition of the tenancy.

(3) Ifa court in which proceedings are pending in respect of
any property is satisfied that a restraint order has been applied for or
made in respect of the property, the court may either stay the
proceedings or allow them to continue on any terms it thinks fit.

(4) Before exercising any power conferned by subsection (3),
the court shall give an opportunity to be heard to—

(a) the applicant for the restraint order; and

(b) any receiver appointed under section 41 in respect of the
propery,
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Receivers

Appoimiment  41,—(1) The Court shall make an order for the appointment of

a receiver (hereinafter referred to as a Director’s receiver) in respect
of realizable property if —
(a) aCourt makes a pecuniary penalty order;
(b) the order is not satisfied and is not subject 1o appeal; and
(c) the enforcing authority applies to the Court for an order
under this section.
(2) The receiver appointed under subsection (1) shall be a

person nominated by the Director for that purpose and named in the
order.

{3) A person nominated to be the Director's receiver under
(2} amember of the staff of the Agency; or

(b) @ person providing services under arrangements made by
the Director.

42.—(1) Where the Court makes an onder for the appointment of
a Director’s receiver under section 41, the Court may act under this
section on the application of the Director.

(2) The Court may by order confer on the Director's receiver,
in relation to realizable property, the power to—
(a) take possession of the property;
(b) manage or otherwise deal with the property;
(c) realise the property, in such munner as the Court may specify;
(d) start, carry on or defend any legal proceedings in respect of
the property.

(3) If the Court appoints a Director’s receiver, the Court may
act under this section on the application of the Director.
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{4) The Court may by order confer on duﬂimnnf'lrmdw.
in relation to any realizable property to which the pecuniary penalty
order applies, power to—

(a) take possession of the property;
(b) manage or otherwise deal with the property; and

(c) start, carry on or defend any legal proceedings in respect of
the property.

(5) The Court may by order confer on the Director’s receiver
the power to enter any premises described in the order and to do any of
the following—

(a) search foror inspect anything authorised by the Court;

(b) make or obiainacopy, photograph or other record of anything
50 authorised;

() remove anything that the Director's receiver is required or
suthorised to take possession of in pursuance of an order of’
the Court.

(6) The Court may by order authorise the Director’s receiver to

do any of the following for the purpose of the exercise of his fnctions—

(a) hold property;

(b) enterinto contracts;

(¢) sueand be sued;

(d) employagents;

(€) execute powers of attomey, deeds or other instruments;

(f)  take such other steps as the Court thinks appropriate.

(7) The Court may order any person who hupmnﬂim‘ﬁl‘
realizable property to which the pecuniary penalty order applies to give
possession of that property to the Director’s recetver.

(8) The Court may order any person who has possession of
realizable property to give possession of the property 1o the Director's
receiver.
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(9) The Court may—

{a) orderaperson holding an interest in realizable property to
make to the receiver such payment as the Court specifiesin
respect of a beneficial interest held by the defendant or the
recipient of a tainted gift; and

(b) onsuch payment being made, by order transfer, grant or
extinguish any interest in the property.

(10) Subsections (2), (8) and (9) shall not apply to property
for the time being subject to a pecuniary penalty order under any other
law.

(11) The Court shall not—

(@) confer the power mentioned in subsection (2){b) or (c) in
respect of property; or

(b) exercise the power confierred on it by subsection (12)in
respect of property,

unless the Court gives persons holding interests in the propernty a
reasonable opportunity 1o make representations 1o the Court.

{12} The Court may order thal a power conferred by an order
under this section 15 subject 1o such conditions and exceplions as it

specifies.
(13} For the purposes of this section, managing or otherwise
dealing with property includes—
{a)  selling the property or imy part of, or inferest in, the property;
{b) carrying on oramanging for another person lo carry on, any
trade or business the assets of which are part of the property;
(c) incurring capital expenditure in respect of the property.
43.—(1) This section applics to sums that are in the hands of the
Director's receiver and are—

{a) the proceeds of the realization of property under section 42,
or
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(b) sums inwhich the defendant holds an interest, other than
sums mentioned in paragraph (a).
(2) The sums shall be applied in the following onder of prionity—
(a) first, in payment of such remuneration and expenses as are
payable under section 135 (remuneration and expenses of
insolvency practitioner);
(b) second, in making any payments direcied by the Court; and
(e} third, on the defendant's behal [ towards satisfaction of the
pecuniary penalty arder, by being paid to the Agency on
account of the amount payable under such order.

(3) Ifthe amount payable under the pecuniary penalty order
has been fully paid and any sums remain in the Director's receiver's
hands, those sums shall be distributed—

() among such persons who held, or hold, interests in the
property concemed; and
{(b) insuch manner and proportion as the Court directs.

(4) Before making a direction under subsection (3), the Court
shall give the persons referred to in subsection (3)(a) a reasonable
opportunity to make representations fo the Court.

) (5) For the purposes of subsection (3), the property concerned
B
(a) the propesty represented by the proceeds mentioned in
subsection (1 a);
(b) the sums mentioned in subsection (1 )(b).

44,—(1) This section applies if the Agency recerves sumes on account
of the amount payable under a pecuniary penalty order (whether the
sums are received under section 42 or 41 or otherwise),

(2) The Agency’s receipt of the sums reduces the amount
payable under the order, but the Agency shall apply the sums received
as follows—

{a) ifthe Agency received the sums under section 43, first, in
the payment of the remuncration and expenses payable under

received by
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section 135 (remuneration and expenses of insolvency
practitioner), if not already paid under section 43;
(b) ifadirection wns made under section 14(5)for an amount of

compensation to be paid out of sums recovered under the
Eﬂqpﬂ@ﬂ,mﬂhmﬁﬂﬁfﬂm

(e} payment info an interest-bearing account held by the Agency
on behalfof the Government of Jamaica.
{3) The sums paid into the account referred 1o in subsection
(2)(c) shall be administered by the Agency for the benefit of Jamaica’s
mmmmmmmm under this

Feutrisfins 4!.—{I,'|w11um—
Dhirecior's

reEvEn (a) o Court makes an order under section 42 appointing a
Director's recetver; and

(b) the order applies to a tenancy of any premises,
except with the leave of the Court and subject to such terms as the Court
may impose, no landlord or other person to whom rent is payable may
exercise a right falling within subsection (2).

(2) Aright falls within this subsection if it is a nght of forfeiture
by re-entry in relation to the premises in respect of any failure by the
tenant to comply with any term or condition of the tenancy,

(3) Ifa court in which proceedings are pending in respect of any
property is satisfied that an arder under section 41 appointing a Director’s
receiver in respect of the property has been applied for or made in respect
of the property, the court may cither stay the proceedings or allow them
to continue on such terms as it thinks fit
(4) Before exercising any power conferred by subsection (3),
the court shall give an opportunity to be heard to— -

{a) the Director; and

(b) the Director's receiver (if the order under section 41 has been
made).
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46. If a Diirector's receiver— n;muu
{a) takes action in relation to property which is not realizable Direcwrs
property;
(b) would be entitled to take the action if it were realizable
property; and
{c} belioves on reasonable grounds that he is entitled to take
the action,
the receiver shall not be liable to any person in respect of any loss
or damage resulting from the action, except so far as the loss or
damage is caused by the receiver's negligence.
47.—(1) A receiver appointed under section 41 may apply to the Applicstion
Court for an order giving directions as to the exercise of the receiver’s 2"
powers.

(2) The Court may, on the application of the following
persons, make such order as the Court thinks appropriate—

(a) any person affected by action taken by the receiver,
{b) any person who may be affected by action which the
receiver proposes 1o lake.

48.—{1) The following persons may apply to the Court to vary nh-...,
or discharge an order made under section 41 or 42— .‘.

{a) the Director,

(b) the Director’s receiver;

(c) the Director of Public Prosecutions; or
{d) any person affected by the order.

(2) Subject to subsection (3), on an application under
subsection (1), the Court may vary or discharge the order.

(3) Ifthe condition that was satisfied under section 32 for
the making of the order was that—

(a) proceedings were started or an application was made, the
Court shall discharge the arder on the conclusion of the
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(b) anapplication was to be made, the Court shall discharge the
order if the application is not made within a reasonable time;
ar

(c) aninvestigation was started, the Court shall discharge the
order if proceedings for the offence are not started within a
reasonable time.

49.—(1) Where a Court refuses an application for an order under
section 41 or 42, the person who made the application may sppeal to
the Court of Appeal against the decision.

{2) Where a Court makes an order under section 41 or 42,

the following persons may appeal to the Court of Appeal in respect of
the decision—

(a) the person who applied for the order; and
(b) any person affected by the order.

{3} Where a Court refuses an application for an order under
section 47 {application for directions or by person affected by action
taken or proposed to be taken by receiver), the person who applied
for the order may appeal to the Court of Appeal against the refusal.

(4) Where the Court makes an order under section 47, the
following persons may appeal to the Court of Appeal in respect of the
order—

{a) the person who applied for the order;
(b) any person affected by the order; or
{c) the Director's receiver.

(5) The following persons may appeal 1o the Court of Appeal
against the decision of the Court on an application under section 48
(discharge or vanation of order concerning receiver)}—

(a) the Director of Public Prosecutions;
(b) the Director;

(e} the Director's receiver,;
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(d) any person affected by the Court's decision.

{6) On an appeal under this section, the Court of Appeal may—
(a) confirm the decision; or
(b) make such order as it considers appropriate,

General provisions as to the exercise of powers under
Parts IT and 11}

50.—(1) This section applies to maney that—

(a) isheld by aperson in an account maintained by that person
with a financial institution;

(b) has been seized by a constable by virtue of a power of seizure
exercised by the constable under any law and is held, on
behalf of the Government of Jamaica, in an account
maintained by the constabulary force with a financial
mstitution; or

{c) has been seized by a customs officer by virtue of a power of
seizure exercised by the officer under any law and is held,
on behalf of the Government of Jamaica, in an account
maintained by the Commissioner of Customs with a financial
ittt

{2) AResident Magistrate's Court may act in accordance with
subsection (3) if—

{a) arestrant order has effect in relation 1o money to which this
section applies,

{b) a forfeiture order or a pecumary penalty order is made
aginst-—

() the person by whom the money is held, in any
case falling within subsection (1 Ma); or

(@ the person from whom the money is seized, in
:guu: falling within subsection (1 )(b) or (c);

i
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() inthe case ofapecuniary penalty order, any period allowed
under section 12 for payment of the amount ordered to be
paid under the order has ended.

(3) Subject to subsection (4), a Resident Magistrate’s Court
may order the financial institution to pay the money 1o the Agency on
account of the amount payable under the forfeiture order or pecuniary
penalty order, as the case may be,

(4) Subsection (3) shall not apply to any money which the
Resident Magistrate's Court is satisfied is required for the purpose of
evidence of an offence in any proceedings under Part Il or 1L

(5) A financial institution that firils to comply with an order
under subsection (3) commits an offence and is liable to a fine of not
million dollars for each day that the offence continues.

(6) Subject to affirmative resolution, the Minister may by order
published in the Gazette amend the amount specified in subsection (5).

51.—{1) This section applies to—
(a) the powers conferred on a court by sections—
@ 33 to 38, 40 to 45 (restraint orders and appointment of
Director's receiver); and
(i) 47 1o 50 (directions, discharge or variation of orders,
appeals and seized money),
(b) the powers of a Director's receiver.
{2) Subject to subsection (3), the powers—
(a) shall be exercised with a view to—
i) the value for the time being of realizable property

being preserved or, in the case of a pecuniary
penalty order, realized, for satisfing any forfeiture
or pecuniary penalty order, as the case may be,
that has been or may be made against the
defendant; or
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() securing that there is no dimimution in the value
of realizable property, in a case where a forfeiture
order or pecuniary penalty order has not been
miade;

{b) shall be exercised without taking account of any obligation
of the defendant or a recipient of a tainted gift, if the
obligation conflicts with the object of satisfying any forfeiture
order or pecuniary penalty order that has been made or
may be made against the defendant;

{c) muay be exercised in respect of a debt owed by the Crown.

(3) Subsection (2) has effect subject to the following rules—

(a) the powers must be exercised with a view to allowing a
person other than the defendant or a recipient of a tainted
gift to retain or recover the value of any interest held by
i,

(b) in the case of realizable property held by a recipient of a
tainted gift, the powers must be exercised with a view to
realizing no more than the value for the time being of the
gift

(c) in a case where a forfeiture order or pecuniary penalty

order has not been made against the defendant, property
must not be sold if the Court so onders under subsection

(4).
(4) 1f on an application by the defendant, or by the recipient
of a tainted gift, the Court decides that property cannot be replaced,
the Court may order that the property must not be sold.

(5) An erder under subsection (4) may be revoked or varied.
52.—(1) A Resident Magistrate’s Court shall act in accordance Committal by
with subsection (2) if— rotecn W
(a) adefendant is convicted of an offénce by that court; and s
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(b) the Director of Public Prosecutions asks the court to commit
the defendant to the Supreme Court with a view to a
forfeiture order or pecuniary penalty order being considered
under section 5.

(2) The Resident Magistrales Couni—

{a) shall commit the defendant to the Supreme Court in respect
of the offence; and

(b) may commit the defendant to the Supreme Court in respect
of any other offence falling within subsection (3).
(3) An offence falls within this subsection if—
{(a) the defendant has been convicted of it by the Resident
Magistrate's Court; and
(b) the Resident Magistrate’s Court has power to deal with
him in respect of it
(4) If a committal is made under this section in respect of an
offence or offences—
(n) section 5 shall apply accordingly; and

(b) the commital operates as a committal of the defendant 1o
be dealt with by the Supreme Court in accordance with
section 53.

(5) A committal under this section may be in custody or on
bail.
Semencing by 53.—(1) Where a defendant is commifted to the Supreme Court
e Sup  in respect of an offence or offences, this section shall apply whether
or not the Court proceeds under section 5.

{2) The Court—
(a) shall inquire into the circumstances of the case; and

(b) may deal with the defendant in any way in which the
Resident Magistrate's Court could deal with the defendant
if that Court had convicted the defendant of the offence.
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54.—{1) Requests for assistance sent to or received from an Enforcemen
overseas authority in relation o any matter under this Act shall he *™™¢
dealt with in accordance with the provisions of the Mutual Assistance
(Criminal Matters) Act.

(2) A persan who, by virtue of his functions under this Act,
receives any request referred to in subsection (1) shall ensure that the
request is conveyed to the Central Authority as defined by the Mutual

. Assistance (Criminal Matters) Act.

Fart I¥. Civil Recovery of the Proceeds,
eic. of unlawful conduct

55.—(1) In this Part—
“associated propenty” or “propenty associsted with recoverable

property” means property of any of the following
descriptions, which ts not itself the recoverable property—

{a) any inlerest in the recoverable property;
(b} any other interest in the property in which the
recoverable property subsists;

fc) if the recoverable property is a lenancy in
common, the tenancy of the other tenant;

(d) il the recoverable property is part of a larger
property bul not a separale pan, the remainder
of that property:

Provided that no property shall be treated as associated with
recoverable property consisting of rights under a pension scheme
within the meaning of sections 64 to 66;
“authorised officer™ means a constable, a customs officer or any
4 other person designated as such by the Minister by order
for the purposes of this Act;
. “cash” means the following items found at any place in Jamaica—

{a) notes and coins in any currency;

hllr'nn-
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{b) postal orders;

(¢} cheques of any kind, including traveller’s
cheques;

(d) bankers' drafls;

{e) bearer bonds and bearer shares;

() monetary instruments of any kind designated
by the Minister by order as falling within this
m’ wh.

“dealing” with property includes disposing of, taking possession
of, or emoving, property from Jamaica;

“interest”, in relation to—

(a) land, means any legal estate and any equitable
interest or power,

(b) property other than land, includes any right,
including a nght to possession;

“minimum amount” means one hundred thousand dollars or such
other amount as may be specified by the Mimster by onder
published in the Gazene for the purposes of this Part;

“part”, in relation 1o property, includes a portion;

“property obtained through unlawful conduct” is property
obtained by or in return for unlawful conduct, and for the
purpose of deciding whether any person obtains property
through unlawfisl conduct—

{n) it is immaterial whether or not my money, goods
or services were provided in order 1o put the
person in a position to carry out the conduct;

(b} itis not necessary to show that the conduct was
of a particular land if'it 1s shown that the property
was obtained through conduet of one of a number
of kinds, each of which would have been

umlawiial conduct;
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“recoverable property™ shall be construed in accordance with
sections 84 to 89,

(a) where proceedings are brought by the enforcing
authority by virtue of any of the provisions of
sections 57 to 71, the person against whom the
proceedings are broaght;

{(b) where no such proceedings have been brought
but the enforcing authority has applied for an
interim receiving order, the person against whom
the enforcing authority intends to bring such
proceedings;

“unlawful conduct™ means—

(a) conduct that occurs in, and is unlawful under
the cnminal law of, Jamaica; or
(b} conduct that—

{i} occurs in a country oulside of Jamaica
and is unlawiul under the criminal law of
that country; and

(i) if it occurred in Jamaica would be

untawful under the criminal law of
Jamasca,
(2) For the purposes of this Part—

(a) references to a person disposing of his property include a
reference to his disposing of, or granting an interest in, the
property;

(b) references to the property disposed of are to any property
obtained on the disposal;

{c) aperson who makes a payment 1o another shall be treated
as making a disposal of his property to the other, whatever

form the payment takes;
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(d} property that passes from a person under a will or intestacy
or by operation of law, shall be treated as disposed of by
thal person;

(e) & person shall only be treated as having obtained property
for valuable consideration, in a case where thut person
gave unexeculed consideration, if the consideration has
become executed consideration;

{0 any reference 1o a person’s property, whether expressed
us a reference to the property held by the person or
otherwise, shall be read as follows—

(1) inrelation to land, il is a reference to any inferest
held by the person in the land;

(@) in relation to property other than land, it is a
reference 1o the property, if it belongs to him, or
to any other interest held by the person in the
property,

(&) references to proving any matier or satisfying any Judge or
court of any matter shall be construed as references to
prool or satisfaction, as the case may require, on the balance
of probabilities.

(3) For the purpose of deciding whether or not property
was recoverable at any time, including any time before the appointed
day, it shall be deemed that this Part was in force at that and any
other relevant time.

numu-r 56.—{1) This Part has effect for the purposcs of—

this part. (a) mhlmgﬂwmfmingmhﬂiwmrmm.mﬁvﬂ
proceedings before the Court, property which is, or

represents, property obtained through unlawful conduct;

{(b) enabling cash which is, or represents, property obtained

through unlawful conduct or which is intended 1o be used

in unlawfiil conduct, to be forfeited i civil proceedings

before a Resident Magistrate’s Court.
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(2) The powers conferred by this Part are exercisable in
relation to any property (including cash), whether or not any
proceedings have been brought for an offence in connection with the
property.

{3) The court mentioned in subsection (1)(a) or (b) shall
decide on a balance of probabilities whether it is proved that—

(a) anymatters alleged to constitute unlawful conduct have
; or

(b) any person intended to use any cash in unlawful conduct.
Civil recovery in the Supreme Court

57. The enforcing suthority may take proceedings in the Counl Proceeding
against any person who the enforcing authority believes holds ™ ™o
recoverable property.

58.—(1) If in proceedings under this Pant the Court is satisfied
that amy property is recoverable, the Court shall make an order under
this section (hereinafier called a recovery order).

(2) Subject to subsection (8), the recovery onder shall vest
the recoverable property in the Agency.

{(3) If each of the conditions in subsection (4) is met, the
Court shall not make in a recovery order any provision in respect of
recoverable property unless it is just and equitable to do so.

(4) The conditions referred o in subsection (3) are that—

(2) the respondent obtained the recoverable property in good
faith;

(b) the respondent took steps after obtaining the property,
which he would not have taken if he had not obtained it,
of he took steps before obtaining the property, which he

. would not have taken if he had not believed he was going
to obtain it;

(c) when the respondent took the steps mentioned in paragraph
(b}, he had no notice that the property was recoverable;
and

i



64

(d) if a recovery order were made in respect of the property,
the order would, by reason of the steps mentioned in
paragraph (b), be detrimental to the respondent.

{5) In deciding whether it is just and equitable to make
provision in respect of recoverable property in a recovery order
where the conditions in subsection (4) are met, the Court shall have
regard to—

(a) the degree of detriment that would be suffered by the
respondent if the provision were made;

(b} the enforcing authority's interest in receiving the realised
proceeds of the recoverable property.

(6) A recovery order may sever any property.

(7) The provisions of this section are subject to sections 61
to 66 and any consent order made, or limit on recovery imposed by,
regulations made under this Act.

{ﬁ}whunpmpuwwlﬂnh is the subject of a recovery
order includes real property—
{(a) the order shall vest that real property in the Crown; and

(b} the provisions of section %(3) to (5) shall apply, with the
necessary modifications, to that real property, so however
that the directions given pursuant to section 9(4) shall
provide for the realized proceeds to be paid over to the
Agency.

Functions of  59.—(1) The functions of the Agency in giving effect 1o a recovery

the Agency in
Shving ol order are—

gl (a) to secure the detention, custody or preservation of any
property vested in it by the recovery order;

(b) in the case of property other than money, to realize the

value of the property for the benefit of the Agency; and

() to perform any other functions conferred on it by virtue of
this Part.




(2) The Agency shall realize the value of property vested in it
by the recovery onder, so far as practicable, in the manner best calculated
to maximise the amount payable to the Agency.
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(3) The Agency has the powersmentioned in the Third Schedule. 1hiee

Schedule.

(4) References inthis Part to a recovery arder include a consent

onder under regulations made under this Act and references to property
vested in the Agency or the Crown, as the case may require, by a
recovery order include property vested in the Agency or the Crown in

pursuance of such a consent order.

60.—(1) mm&mmm relation to

Righta of

any provision (of whatever nature) that would otherwise T

notwithstanding
prevent, penalise or restrict the vesting of the property.

(2) Aright of pré-emption, return or other similar right shall
not operate or become exercisable as a result of the vesting of any

property under a recovery order,

(3) Where property is vested under a recovery order, any
right referred 1o in subsection (2) shall have effect as if—
{a) the person in whom the property is vested were the same
person in law as the person who held the property; and
(b} no transfer of the property had taken place.
{4) For the purposes of this section—

(@) arghtof return means any nght under a provision for the
retum of property in specified circumstances;

(b) references to nights in subsections (2) and (3) do not include

any rights in respect of which the recovery onder was made.

(5) This section applies in relation to the creation of interests,

or the doing of any other thing, by a recovery order as it applies in

relation to the vesting of property.
61.—(1) Sections 62 and 63 shall apply if the Court makes 8 Associaed
recovery order in respect of any recoverable property in a case falling m

within subsection (2) or (3).
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{2) A case falls within this subsection if—

(a) the property to which the proceedings relate includes
property that is associated with the recoverable property
and is specified or described in the claim form; and
(b} if the associated property is not the respondent's property, '
the claim form or application has been served on the person
who owns the property or the Count has dispensed with
seTvice.

(3) A case falls within this subsection if—
(a) the recoverable property belongs to joint tenants; and
(b) one of the joint tenants is an excepted joint owner.
(4) For the purposes of this Pan—

(a) an excepted joint owner is a person who obtained the
property in circumstances in which it would not be
recoverable against him; and

(b) references to the excepied joint owner’s share of the
recoverable property are references to so much of the

recoverable property as would have been his if the joint
tenancy had been severed.
Apements 62.—(1) Where—
m"ﬂ' (a) this section applies;
piniy (b) the Agency agrecs; and
() the person who holds the associated property or who is
the excepled joint owner agrees,
the recovery order may, instcad of vesting the recoverable property
in the Agency or the Crown, as the case may require, order the

person whose agreement is obtained under paragraph (c) to make a
payment to the Agency in accordance with subsection (2).
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(2) The amount of the payment shall be the amount that the

Agency and the person agree represents—
(a) in a case falling within section 61(2), the value of the Amocistes
recoverable property; il il

(b} in a case falling within section 61(3), the value of the
recoverable property less the value of the excepted joint
owner's share

Provided that if—
(a) aninterim receiving order or interim administration order
applied at any time to the associated property or joint
tenancy; and
(b) the Agency agrees that the person has suffered loss as a
result of that order,
the amount of the payment may be reduced by an amount that the
Agency and the person agree is reasonable, having regard to that loss
and to any other relevant circumstances.
{3) If there is more than one such associated property or
excepted joint owner—
(a) the total amotint to be paid to the Agency; and
(b) the partof such amount that is to be provided by each person
who holds any such associated property or who is an excepted
joint owner,
shall be agreed between both (or all) of them and the Agency.
(4) A recovery order that makes any requirement under
subsection (1)}—
(a) may, so far as is required for giving effect to the agreement,
include provision for vesting, creating or extinguishing any
interest in property; B
(b) shall make provision for any recoverable property (o cease
to be recoverable.
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Defualt of 63.—{1) Where this section applies, the Court may make the
sgreement  provisions referred to in subsection (2) in a recovery arder, if—
e (a) there is no agreement under section 62; and
(b) the Court thinks it just and equitable to do so.

(2) The provisions are—

{a) for the associated property to vest in the Agency or the
Crown, as the case may require, or for the excepted joint
owner's interest to be extinguished; or

(b) inthecase of an excepted joint owner, for the severance of
his inferest.

PrOperTy,

(3) A recovery order containing any provision by virtue of
subsection (2)(a) may also provide for either o both of the following
matiers—

{a) for the Agency to pay an amount to the person who holds
the associated property or who is an excepted joint owner;
or

(b) for the creation of interests in favour of that person, or the

imposition of Liabilities or conditions in relation to the property
vested in the Agency.

(4) In making any provision in a recovery order by virtue of
subsection (2) or (3), the Court shall have regard to—

(a) the rights of any person who holds the associated property
or who is an excepted joint owner and the value to him of
that property or, as the case may require, of his share,
including any value which cannot be assessed in terms of
maney;

(b) the Agency's interest in receiving the realized proceads of
the recoverable property. -

{5) Where—

(a) an interim receiving onder or an interim administration order
applied at any time to associated property or a joint tenancy;
and
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(b) the Courtis satisfied that the person who holds the associated
property or who is an excepted joint owner has suffered
loss as & result of that order,

arecovery order making any provision by virtue of subsection (2) or
(3)may require the Agency (o pay compensation to that person.

(6) The amount of compensation to be paid under subsection
(5) is the amount that the Court thinks reasonable, having regard to the
person’s loss and to any other relevant circumstances.

64.—(1) This section applies to recoverable property consisting of Paymenss in

rights under a pension scheme. _‘L
(2) Subject to any consent order made under regulations
prescribed pursuant to this Act, a recovery order in respect of the

propenty shall, instead of vesting the property in the Agency, requine the
trusiecs or managers of the pension scheme—

(a) topaytothe Agency within a prescribed period, the amount
determined by the trustees or managers of the pension scheme
to be the value of the rights; and

{b) togive effect to any other provision made, by virtue of this
section or section 65 or 66, in respect of the scheme.

(3) A recovery order made by virtue of subsection (2)—

{a) shall override the provisions of the pension scheme to the
extent that they conflict with the provisions of the order; and
(b) may provide for the recovery by the trustees or managers of
the scheme, whether by deduction from any amount which
they are required to pay to the Agency or otherwise, of costs
incurred by them in—
(i) complying with the recovery order; or
{(n) providing information, before the order was made,
to the Agency, interim receiver or interim
i
(4) No provision in any other law or in any pension scheme,

which prevents or restricts the assignment of any pension shall apply to
a Court making a recovery order by virtue of subsection (2).

H

it
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65.—(1) A recovery order made by virtue of section 64(2) shall
o require the trustees or managers of the pension scheme—

(a) tomakesuch reduction in the liabilities of the scheme & they
think necessary in consequence of the payment made in
pursuance of that subsection; and

(b} 1o provide for the hiabilitics of the pension scheme relating to
the respondent's recoverable property in respect of which
an order under section 64(2) is made.

(2) So far as the trustees or managers of a pension scheme are
required to act under subsection (1), their powers include the power to
reduce the amount of—

(a) anybenefit or future benefit to which the respondent is or
may be entitled under the scheme;

(b) any future benefit to which any other person may be entitled

under the scheme in respect of that property.
T — 66.—{ 1) The Minister responsible I:l_lh: management of pension
o Schemes may make regulations regarding the exercise by the trustees
:mlmnflpmmmnﬂhmpﬂmmdnrm t4

(2) Without prejudice 1o the generality of subsection (1),
calculation and venification of the value at any time of ights or liabilities.
(3) The power conferred by subsection (2) includes power to
provide for any values to be calculated or verified—
(a) inamanner that, in the particular case, is approved by a
prescribed person; or
(b) inaccordance with guidance from time to time prepared by
a prescribed person.
w 67.—{1) This section applies to—
proceeds. (n) sums that represent the realized proceeds of property which
was vested in the Agency by a recovery order or which the
Agency obtained in pursuance of a recovery order;
(b) sums vested in the Agency by a recovery order or obtaimed
by the Agency in pursuance of a recovery onder.

il

Liy
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{2) The Agency shall make out of the sums—
(a) first, any payment required to be made by it by virtue of
section 63;

(b) second, any payment of remuneration or expenses that are
paynble by virtue of section 135 (remuneration and expenses
cinsol itioned
and amy sum that remains shall be paid to the Agency.

68.—(1) Inproceedings for a recovery order, a person (hereinafler Exemptica
in this section referred to as the applicant) who elaims that any property e ae
alleged to be recoverable property, or any part of that property, belongs
to him may apply for a declaration under this section.

(2) Ifthe applicant appears to the Court to meet the conditions
mentioned in subsection (3), the Court may make a declaration to that
effect.

(3) The conditions are that—

(a) theapplicant was depnived of the property he claims, or of
property which it represents, by unlaw ful conduct;
{b) the property he was deprived of was not recoverable
property immediately before he was deprived of it; and
(c) theproperty he claims belongs to him.
{4) Property o which a declaration under this section applics
is not recoverable property.
(5) Where a declaration is made under subsection (2), The
Court may make an order for the restitution of the property to the
applicant with such ancillary directions as are necessary to secure such
restitution, including, where the property 1s subject o the Registration
of Titles Act, provision directing the Registrar to register the title of the
applicant.
69.—(1) I£, in the case of any property to which an interim receiving  Compen-
order or interim administration order has at any time applied, the Coury #%e
does not in the course of the proceedings decide that the property is
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recoverable property or associated property, the person who owns
property they may make an application to the Court for compensation.
(2) Subsection (1) does not apply if the Court—
(a) has made adeclaration in respect of the property by virtue
of section 68; or
(b) makesaconsent order.

(3) Ifthe Court has made a decision by reason of which no
recovery order could be made in respect of the property, the application
for compensation shall be made within the period of three months
Bagiorind 2g

{a) thedate of the decision;

b) ﬂmmﬂhﬁuhnﬂhhﬁumm&dum
which the application is withdrawn or refused; or

(c) if the application is granted, the date on which any
proceedings on appeal are finally concluded.
(4) If the proceedings in respect of the property have been
the application for compensation shall be made within
the period of three months after the date of the discontinuance.

(5) If the Court is satisfied that the applicant has suffered
loss as a result of the interim receiving order or inlerim administration
order, the Count may require the Agency 1o pay compensation to the

(6) IF, but for section 60(2), any right mentioned therein

{dﬂuufpm-uqﬁmumﬂmummhhwﬂ.u

exercisable by, any person, that person may make an
qq:ﬂunminlhcﬂumfnr

(7) An application under subsection (6) shall be made within

the period of three months beginning with the vesting referred to in
section 60(2).

{8) If the Count is satisfied that, in consequence of the
operation of section 60, the right in question cannot subsequently
operate in favour of the applicant or, as the case may be, become
exercisable by him, the Court may require the Agency to pay
compensation 1o the applicant.
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(%) The amount of compensation 1o be paid under this section
is the amount the Count thinks reasonable, having regard to the loss
suffered and any other relevant circumstances.

70.—(1) At any time when an order referred to in subsection (2) Fmsncial
is in force, the Agency shall not start proceedings for a recovery Mresheld
order unless the Agency reasonably believes that the aggregate value
of the recoverable property that the Agency wishes to be subject to
a recovery order is not less than two hundred and fifty thousand
dollars.

(2) The Minister may, subject to affirmative resolution, make
an order amending the amount specified in subsection (1).

(3) 1f the Agency applies for an interim receiving order or
interim administration order before starting the proceedings, subsection
(1) applies to the application instead of 1o the start of the proceedings.

(4) This section does not affect the contimuation of proceedings
which have been properly started for a recovery order, or the making
or continuing effect of an interim receiving order or intenm
administration order that has been properly applied for,

T1.—{(1} The time limits established by the Limitation of Actions Limiason.
Act shall not apply to any proceedings under any of the foregoing
provisions of this Part.

(2) Proceedings under any of the foregoing provisions of this
Pant shall not be brought after the expiration of the period of twelve
years from the date on which the Agency’s cause of action accrued.

(3) For the purposes of this section—

(a) proceedings are brought when—
() aclam form is issued; or

{#) an application is made for an interim receving
order,

whichever first occurs
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(b) theAgency’s cause of action accrues in respect of recoverable
property—

(i) inthecaseof proceedings for a recovery orderin
respect of property obiained through unlawful
conduct, when the property is so obtained;

(i} inthe case of proceedings for a recovery ander in
respect of any other recoverable property, when
the property obtained through unlawful conduct
which it represents is so obtained.

(4) Subsection (5)shall apply if—

(a) aperson would, but for the provisions of the Limitation of
Actions Act, have a cause of sction in respect of the
conversion of achatiel; and

(b)  proceedings are started under any of the foregoing provisions
of this Part for a recovery order in respect of the chattel.

(5) The Limitation of Actions Act shall not prevent—
(a) the person referred to in subsection (4) from asserting on an

application under section 50 (appeal against forfeiture) that
the property belongs to him; or

(b} the Coun from making a declaration in that person's favour
under section 68 (Exemption for victims of theft, etc.).

(6) 1fthe Court makes a declaration referred to in subsection
(5)(b), the person's title to the chattel is to be treated as not having

been extinguished by the Limitation of Actions Act.

Recovery of cash in summary proceedings
Sescher T2.—{1) Subject 1o section 73, if an suthorised officer who is lawfully
on any premises has reasonable grounds for suspecting that there ison
the premises cash—

(a) whichisrecoverable property or is intended by any person
for use in unlawful conduct; and

{b) theamount of which is not less than the mmimum amount,
the authorised officer may search for the cash on those premises.
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(2) Anauthorised officer may exercise the powers set out in
subsection (3 ) if the officer has reasonable grounds for suspecting that
aperson is carrying cash-—

(a) which is recoverable property or is intended by any person
for use inunlawful conduct; and
(b) the amount of which is not less than the minimum amount.

{3) The authorised officer may, so far as he thinks necessary
or expedient, require the person suspected of carmying the cash—

{a) to permit a search of any article found in that person’s
POSSESEION; OF
(b) topermit a search of his person.

(4) An authorised officer exercising powers by virtue of
subsection (3)(b) may detain the person so long as is necessary for the
exercise of those powers.

{5) The powers conferred by this section are exercisable only
s0 fr as is reasonably required for the purpose of finding cash.

73.—(1) For the purposes of this section—
(a) the appropriate approval means a search warrant issued by
a justice of the peace or, if that is not practicable in any case,
the approval of a senior officer;
(b) “aseniorofficer” means—

(i) in relation to the exercise of the power by a
customs officer, a customs officer of a rank
designated by the Commissioner of Customs as
equivalent to that of a senior palice officer;

(@) in relation to the exercise of the power by a
constable, a senior police officer;

(i) in relation to the exercise of the power by any

other authorised officer, the Director or a senior

officer of the Agency;
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(¢) “a senior police officer” means a member of the
Constabulary Force of at least the mnk of inspector.

{2} The powers conferred by section 72(1) may be exercised

only with the appropriate approval as specified in subsection (1), but

an suthorised officer who, pursuant to that subsection, exercises the

powers without obtaining a search warrint shall give a writlen account

to the senior officer in accordance with subsection (3), m any case
where—

(a) no cash is seized by virtue of section 75; or
(b) it was nol practical 1o oblain a search warrant.

{3) The account shall give particulurs of the cinoumstances
that led the authorised officer 1o believe that—

{a) the powers were exercisable, and
{b) it was not practicable to obtain a search warranl.
Code of 74.—(1) The Minister shall—
{a) establish acode of practice in connection with the excreise
by authorised officers of the powers conferred by section
72: and
(b) lay the code before the Houses of Parliament.

(2) The code is admissible in evidence in criminal or civil
proceedings and shall be taken into account by a court or tribunal in
any case in which it appears to the court or tribunal to be relevant.
Seisuty of 75.—{(1) An suthorised officer may seize any cash if the officer
- has reasonable grounds for suspecting that the cash is—

() recoverable property; or
(b) intended by any person for use in unlawful conduct.
{2} Subject to subsection (3), where—

(a) an authorised officer has reasonable grounds for suspecting.
that a part of cash is—

M  recoverable property; or
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(i) intended by any person for use in enlawful
conduct; and

(b) it is not reasonably practicable to seize only that part,
the whole of the cash may be seized by the officer.

(3) This section does not authorise the seizure of an amount
of cash if that cash or, as the case may be, the part to which the
suspicion relates, is less than the minimum amount.

76.—(1) While the authorised officer continues to have reasonable  Dewention of
grounds under section 75(1) or (2), cash seized under that section may **™ =
be detained initially for a period of seventy-two hours,

(2) The period for which cash or any part thereof may be
detained under subsection (1) may be extended by an onder made by
a Resident Magistrate’s Court:

Provided that no such order shall authorise the detention of any of

the cash—

(a) beyond the end of the period of three months beginning with
the date of the order, in the case of an order first extending

the period; or
(b) i the case of a further order under this section, beyond the

end of the period of two years beginning with the date of
the first order.

(3) A justice of the peace may also exercise the power of
a Resident Magistrate's Court to make an order first extending the
period mentioned in subsection (1).

(4) An application for an order under subsection (2) may be
made by an authorised officer,

(5) On an application under subsection (4), the count or justice
of the peace, as the case may be, may make the order if satisfied,



Irndereat.

78

im relation to any cash to be further detained, that either of the following
conditions s met—
(a) there are reasonable grounds for suspecting that the cash
is recoverable property and that either—
{i} iis continued detention is justified while its
derivation is further investigated or consideration
is given o bringing (in Jamaica or elsewhere)

procecdings against any person for an offence with
which the cash is connected; or

() proceadings agmnst sy person for an offence with
which the cash is connected have been staried

and huve not been concluded; or
(k) there are reasonable grounds for suspecting that the cash is
MHHMHMMNMM—
(1) itscontimued detention is justified while its miendad

use i further investigated or consideration is given

to bringing (in Jamaica or elsewhere) proceedings
against any person for an offence with which the

cash is connected; or
(i) proceedings against any person for an offence with
which the cash is connected have been started
and have not been concluded.
(6) Whene an application is made for an order under subsection
(2) in the case of cash seized under section 75(2), the court or justice
of the peace, as the case may be, shall not make the order unless satisfied
that—
(a) thecondition in subsection (5)a) or (b) is met in respect of
part of the cash; and
(b) itis not reasonably practicable to detain only that part.
(7) Anorder under subsection (2) shall provide for notice to
be given to persons affected by it.
T7.—{1) Where cash is detained under section 76 for more than
seventy-two hours, the cash shall, as soon as is reasonably practicable,
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be deposited in an interest-bearing account and held there, and the
interest accruing on it shall be added to it on its forfeiture or release.

(2) In the case of cash seized under section 75(2) and detained
under section 76, the authorised officer shall, on depositing the cash in
the account, release the part of the cash to which the suspicion does
not relate.

(3) Subsection (1) does not apply if the cash or, as the case
may be, the part to which the suspicion relates is required as evidence
of an offence in proceedings under this Part.

TB.—(1) This section applics while any cash is detained under section
76.

(2) AResident Magistrate's Court may direct the release of
the whole or any part of the cash if the court is satisfied, on the
by the person from whom the cash is seized, that the conditions in
section 76 for the detention of the cash are no longer met in relation to
the cash to be released.

(3) An authorised officer may, with the approvil of the Resident
Magistrate’s Court or justice (as the case may be) under whose order
cash is being detained, release the whole or any part of it if satisfied that
the detention of the cash to be released is no longer justified.

79.—{1) While cash is detained under section 76, the authorised
officer may make an application to the Resident Magistrate's Court for
the forfeiture of the whole or any pant of the cash.

{2) On an application under subsection (1), the Resident

Magistrate's Court may order the forfeiture of the cash or any part of it
if satisfied that the cash or part, as the case may be—

(a) is recoverable property; or
{b) isintended by any person for use in unlawful conduct.
{3) Inthe case of recoverable property that belongs to joint
tenants, an order under subsection (2) shall not apply to so much of the

property as the court thinks is attributable to the excepted joint owner's
share of the property.

(4) Where an apphcation for the forfeiture of any cash is made
under this section, the cash shall be detained, and may not be released

Belewse of

Fonfeinues.
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under any power conferred by this Part, until any proceedings in
pursuance of the application (including any procesdings on appeal) are

Appeal 80.—(1) Any party to proceedings in which an spplication or order
e 1smade undersection 79 for the forfeiture of cash, who is aggrieved by
the decision of the court in relation thereto, may appeal to the Court of
Appeal in respect of the decision,

(2) An appeal under subsection ( 1) shall be made within the
period of thirty days beginning with the date on which the order is

{3) The count hearing the appeal may make any order it thinks
appropriate.
Apphication  81.—(1) Cash forfeited under this Part, and any accrued interest
o retel  thereon, shall, subject to the provisions of subsection (3), be paid into
the Consolidated Fund.
{2) Cash shall not be paid in under subsection (1}—

(a) before the end of the period specified in section 80(2) within
which an appeal under that section may be made; or
(b) ifaperson appeals under that section, before the appeal is
determined or otherwise disposed of.
(3) Regulations made under section 138 may provide for the
disbursement of funds, paid into the Consolidated Fund pursuant to
subsection (1), for the benefit of Jamaica's criminal justice system.

Victies snd 82.—(1) A person who claims that any cash detained under this
other owmers Pyrt belongs to him may apply to a Resident Magistrate’s Court for the
cash to be released to him,
(2) An application under subsection (1) may be made in the
course of proceedings under section 76 or 79 or at any other lime.
(3) On an application under subsection (1) the court may act
in accordance with subsection (4) or (5).
(4) 1fit appears to the court that—
{a) theapplicant was deprived of the cash lo which the application
relates, or of property which it represents, by unlawful
conduct;



(b) the property that the applicant was deprived of was not,
immediately before he was deprived of it, recoverable
property; and

(c) the cash belongs to the applicant,
the court may order the cash to which the application relates to be
released to the applicant.

(5) Ifthe applicant is not the person from whom the cash to
which the application relates was seized and—

(a) it appears to the court tha the cash belongs to the applicant;

(b) the court is satisfied that the conditions in section 76 for the

detention of the cash are no longer met or, ifan application
has been made under section 79, the court decides not 1o
make an order under that section in relation to that cash; and

{c) noobjection lo the making of an order under this subsection
has been made by the person from whom that cash was
scized,

the court may order the cash to which the application relates to be
released to the applicant or the person from whom it was seized.
83.—(1) Ifno forferture order is made in respect of any cash
detained under this Part, the person to whom the cash belongs or from
whom the cash was seized may make an application to the Resident
Magistrate’s Court for compensation.

(2) If, for any period beginning with the first reasonably
practicable opportunity 1o deposit the cash in an inferest-beanng account
after the initial detention of the cash for seventy-two hours, the cash
was not so deposited, the court may order that compensation be paid
to the applicant.

(3) The amount of compensation 1o be paid under subsection
(2) is the amount that the court thinks would have been camed in interest
in the period in question if the cash had been held in an account that
bears interest at the rate ol interest applicable to Government Treasury

Bills over the period in question.

&l
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(4) Ifa forfeiture order is made in respect of only a portion of
any cash detained under this Part, this section has effect in relation to

Creneral
Property 84.—(1) Property obtained through unlawfisl conduct is recoverable
graired  property:
thraugh :

il Provided that if such property has been disposed of since it was so
obtained, it is recoverable property only if it is held by a person into
‘whose hands it may be followed.

(2) Recoverable property obtained through unlawful conduct

may be followed into the hands of a person obtaining it on a disposal
h}l—-

{a) the person who obtained the property through the unlawfil

conduct; or
(b) aperson into whose hands it may, by virtue of this subsection,

be followed.
Tracing 85.—(1) Where property obtained through unlawful conduct
operty. ¢ (hereinafter in this section referred to as the original property) is or has
been recoverable, any property that represents the original property is

also recoverable property.
{2) Where a person enters into a transaction by which—

(a) that person disposes of recoverable property, whether the
onginal property or property which, by virtue of this Part,
represents original property; and

(b) heobtains other property in place of it, the other property
represents the original property,

(3) Ifaperson disposes of recoverable property that represents
the original property, the property—

{a) maybe followed into the hands of the person who obtains it;
and

(b) continues to represent the ariginal property,
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86.—(1) Subsection (2) applies if a person’s recoverable property  Mined
is mixed with other property, whether belonging to that person or any PPy
other person.

(2) The portion of the mixed property that is attributable to the
recoverable property represents the property obtained through unlawful
conduct.

87.—(1) This section applies where a person who has recoverable Profin
property obtains further property consisting of profits aceruing inrespeet 25720t

of the recoverable property. recoverabie
(2) The further property shall be treated as representing property '
obtained through unlawiul conduct.
B8, —{1)} Where— General
excephions.

{a) apersondisposesof recoverable property; and
(b) the party who obtains the property on the disposal does so
in good faith, for valuable consideration and without notice
that the property was recoverable property,
the property may not be followed into that party’s hands and ceases o
be recoverable.
(2) Ifrecoverable property is vested, forfeited or otherwise
disposed of in pursuance of powers conferred by virtue of this Part, the
property ceases to be recoverable.

(3) Recoverable property ceases to be recoverable if —

{a) the property consists of a payment made to the claimant, or
property otherwise obtained by the claimant, from the
defendant in pursuance of a judgment in civil proceedings,
whether in Jamaica or clsewhere; and

(b) the claimant’s claim is based on the defendant’s unlawful
conduct.

(4) Recoverable property ceases lo be recoverable if the
property consists of a payment made to a person in pursuanceofan  +
order for restitution or the payment of compensation under any other
Laav,
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(5) Propertyis not recoverable while—

{a) arestraint order applies 10 the property under section 33; or
(b) aforfeiture order made under any other law is in foree in
respect of the property.

(6) Property is not recoverable in relation to any person if the
property has been taken into account in deciding the amount of that
persan’s benefit from eriminal conduct for the purpose of making—

(a) aforfeiture order or pecuniary penalty order; or
(b) a forfeiture order under any other law,
and, in relation to an order mentioned in paragraph (b), the reference to

the amount of a person’s benefit from criminal conduct shall be construed
as a reference to the corresponding amount under the enactment in

question.
(7) Where—
(a) aperson enters into a transaction to which section 85(2)
applics; and
(b} thedisposal is one to which subsection (1) or (2) applies,
this section does not affect the recoverability (by virtue of section
£5(2)) of any property obiained on the transaction in place of the
property disposed of.

89,—(1) Where a persan grants an interest in recoverable property,
the-question whether the interest is also recoverable shall be determined
in the same manner as on any other disposal of recoverable property.

(2) On the grant of an interest in recoverable property—

(n) where the property is property obtained through unlawful
conduct, the interest shall also be treated as obtained through
that conduct;

(b) where the property represents, in the hands of the grantor,
property oblained through unlawfisl conduct, the interest shall
-also be treated as representing, in the grantor s hands, the
property so obtained.
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90.—(1) Thie g=ction spplics 1o recoverable property, or property Inselvescy.
associated with recoverable property, if—

(a) the property is an asset of a company being wound up in
pursuance of a resolution for voluntary winding up;

(b} the property is an asset of any entity and a deed of
arrangement under section 52 of the Bankruptcy Act has
effect in relation to the entity;

(¢} an order under section 23 of the Bankruptcy Act
(appointment of receiver) has effect in relation to the
property;

(d) the property is an asset of an individual in respect of whom
a provisional or absolute order for bankruptoy has effect
under the Bankruptcy Act.

(2) Proceedings for a recovery order may not be taken or
continued in respect of property 1o which this section applies, unless—

(a) the appropriate court gives leave; and
(b) the proceedings are taken or continued, as the case may
be, in accordance with any terms imposed by that court.
(3) An application for an order for the further detention of

any cash to which this section applies may not be made under section
76 unless the appropriate court gives leave.

(4) An application under this section for leave to take
proceedings for a recovery onder may be made without notice to any
person.

(5) Subsection (4) does not affect any requirement for notice
of an application to be given to the Director’s receiver.

{6) In this section, “the appropniate coun”™ means the court
that is the applicable coun for the purposes of the relevant resolution,
deed of arrangement, or provisional or absolute order, mentioned in
subsection (1),
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Part V. Money Laundering

91.—{1} For the purposes of this Part—

(@)

(b)

()

(d)

property is criminal property if it constitutes a person’s benefit
from criminal conduct or represents such a benefit, in whole
or in part and whether directly or indirectly (and it is
immaterial who cammied out or benefited from the conduct);

maoney laundering is an act which—
() constitutes an offence under section 92 or 93;

(i) constitutes an attempl, conspiracy or incitement
1o commit an offence specified in sub-paragraph
(i), 0r
(i) constitutes aiding, abetting, counselling or
procuring the commission of an offence specified
in sub-paragraph (i)
adisclosure to a nominated officer is a disclosure that—

(i) is made to a person nominated by the alleged
offender’s employer to receive disclosures under
this Part; and

(1) is made in the course of the alleged offender’s
employment and in accordance with the
procedure established by the employer for the
purpose, and references to a “nominated officer”
shall be construed accordingly;

for the purposes of paragraph (c}—

() references o a person's employer include any
body, association or organization (including a
voluntary organization) in connection with whose
activities the person exercises a function (whether
or not for gain or reward); and

(@) references to employment shall be construed

accordingly;
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(e) “authorised disclosure™ means a disclosure made under
section 100{4);
() “authorised officer” means—
(i) aconstable;
{@ acustoms officer; or
() an officer of the Agency;
(8) “competent authority” means the authority from time to time
authorized in writing by the Minister to—
() monitor compliance by any type of business in
the regulated sector, with the requirements of this
ﬁnﬂwmﬁﬁmmﬂumﬂuﬁh?ﬂh

(0) issue guidelines to businesses in the regulated
sector regarding effective measures (o prevent
maoney laundering;

(h) “designated authority” means the Chief Technical Director

of the Financial Investigations Division of the Ministry
responsible for finance, or such other person as may be
designated by the Minister by order.

{2) For the purposes of sections 92, 93 and 99—
(a) the appropriate consent is—
(0 ifan authorised disclosure is made to a nominated
officer, the consent of the nominated officer to do
a prohibited act;
(i) ifan authorised disclosure is made 1o a constable,
the consent of the constable to do a prohibited
Bct;

(i) if an authorised disclosure is made to a customs
officer, the consent of the customs officer to do
a prohibited act;

() if an authorised disclosure is made to an officer

of the Agency, the consent of that officer todo a
prohibited act;



{b) aperson shall be deemed to have the appropriate consent if
the person makes an authorised disclosure to an authorised
officer and—

(i) before the end of the notice period the person is
not notified by the authonised officer that consent
to the doing of the act is refused; or

(@) the person is so notified before the end of the
notice period, but thirty-one days have passed
since the receipt of the notice,

(3} The notice period referned to in subsection (2) is the period
of seven days (exclusive of Saturdays, Sundays and public general
holidurys), starting with the first dary after the person makes the disclosure.

(4} References in subsection (2) and section 99 to a prohibited
act are references (o an act prohibited by section 92 or 93,

w.::ﬂ 92.—(1) Subject to subsection (4), a person commits an offence if
perty, DAl person—
(a) engages inatransaction that involves ciminal property;
{b) conceals, disguises, disposes of or brings into Jamaica any
such property; or
(c) converts, transfers or removes any such property from
Jamaica,

and the person knows or has reasonable grounds to believe, at the time
he does any act referred to in paragraph (a), (b) or (c), that the property
el |

(2) Subject to subsection (4), a person commits an offence if
that person enters into or becomes concerned in an arrangement that
the person knows or has reasonable grounds to believe facilitates (by

whatever means) the acquisition, retention, use or control of criminal
property by or on behalf of another person.

{(3) For the purposes of this section, concealing or disguising
property includes concealing or disguising the nature of the property, its
source, location, disposition, movement or ownership or any rights with
respect to the property.
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(4) A person does not commit an offence under subsection (1)
or (2)if—
{a) before doing any act described in subsection (1), the person
makes an authorised disclosure and has the appropriate
consent to act;

(b) the person—
1) intended to make such a disclosure before doing
the act and has a reasonable excuse for not doing
so; and
(i) does make such adisclosure on his own initiative
as soon as is reasonably practicable after doing
the act; or
(c) the person acts in good faith in the exercise of a function
relating to the enforcement of any provision of this Act orof
any other enactment relating to criminal conduct or benefit
from criminal conduct.

93.—{(1) Subject to subsections (2) and (4), a person commits an Acquisition
offence if that person acquires, uses or has possession of criminal wewsd =
property and the person knows or has reasonable grounds to believe
that the property is criminal property. propery.

- (2) A person does not commit an offence under subsection
(1)if—

{a) before doing any act described in subsection (1), the person
makes an authorised disclosure and receives the appropriate
consent to act;

(b) the person—

(i) intended to make such a disclosure but has a
reasonable excuse for not doing so; and

(i) makes such adisclosure on his own initiative as
£00n a5 is reasonably practicable after doing the
act;

(€) the person acquired, used or had possession of the property
as a bona fide purchaser for valuable consideration and
without notice that the property is criminal property; or
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(d) the person acis in good faith in the exercise of a function
relating to the enforcement of any provision of this Act or of
any other enactment relating 1o criminal conduct or benefit
from eriminal conduct.

{3) An Attorney-at-Law shall not be taken to engage in money
laundering to the extent that he receives bona fide fees for legal
representation.

94.—(1) The provisions of the Fourth Schedule shall have effect,
for the purposes of this Part, in determining what is—

(a) abusinessin the regulated sector;
(b) asupervisory authonity.
(2) A person commits an offence if—

(a) that person knows or believes, or has reasonable grounds
for knowing or believing, that another person has engaged in
a transaction that could constitute or be related to money
kndering:

(b) the information or matter on which the knowledge or belief
is based or which gives reasonable grounds for such
knowledge or belief, came to him in the course of a business
in the regulated sector; and

(c) the person does not make the required disclosure as soon
as 1s reasonably practicable, and m any event within fifteen
days, after the information or other matter comes to him.

(3) For the purpose of enabling the making of the required
disclosure, a person in the course of business in the regulated sector
shall, in relation to each customcr, pay special attention to—

{a) all complex, unusual or large business transactions carried

out by that customer with the business; and
(b} unusual patterns of transactions, whether completed ornot,
which appear o the person 1o be inconsistent with the normal
transactions carried out by that customer with the business.
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{4) The required disclostire is a disclosure of the information
or other matter—
(a) toanominated officer; or

(b) tothedesignated authority in the form and manner prescribed
for the purposes of this subsection by regulations made under
section 102,

. (5) A person does not commit an ¢ffence under this section
if—

(a) hehasareasonable excuse for not disclosing the information
or other matter;

(b) heis anamomey-at-law and the information or other matter
came 1o him in privileged circumstances; or
(c) subsection (6)applics to him.
(6) Thissubsection applies to a person if the person—
(a) does not know or suspect that another person is engaged in
money laundering; and

(b} hasnot been provided by his employer with such training as
is specified by the Minister by regulations made for the
Fihi :

(7) Indeciding whether a person committed an offence under
this section or section 95, the court shall consider whether the person
followed—

{a) anyrelevant guidance that was at the time concerned—
(1) mmmmumﬂﬂhﬂy
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(b) the procedures prescribed by regulations made under this
Act fior the purpose of the prevention or detection of money

bmndering.
(8) Information or other matter comes o an Attormey-at-
Law in privileged circumstances if it is communicated or given to
him—

(a) by, orby arepresentative of; a client of his in connection
with the giving by the Attormey-at-Law of legal advice to
the client;

(b) by, or by a representative of, a person secking legal advice
from the Attomey-at-law; or

(c) by a person in connection with legal proceedings or
contemplated legal proceedings:

Provided that this subsection does not apply to information or
other matter that is communicated or given with the intention of
furthering a criminal purpose.

(9) The Minister may by order, subject to affirmative
resolution, amend the Fourth Schedule.

95.—(1) A nominated officer commits an offence if—

{a) the nominated officer knows or believes, or has reasonable
grounds for knowing or belicving, that another person has
engaged in money laundering;

(b) the information or other matter on which his knowledge or
belief is based or which gives reasonable grounds for such
knowledge or belief, as the case may be, came to the
nominated officer in consequence of a disclosure made
under section 94; and

{e) the nominated officer fuils, without reasonable excuse, 1o
make the required disclosure as soon as is reasonably

practicable, and m any event within fifteen days, after the

information or matter comes to him.
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(2) For the purposes of subsection (1){c), the required
disclosure is a disclosure of the information or other matter—

(a) tothe designated authority; and
{(b) in such form and manner as may be prescribed for the

purposes of this subsection by regulations made under section
102

. 96.—(1) An authorised officer commits an offence ifF—

(a) thatofficer knows or has reasonable grounds to believe that
another person has engaged in money laundering;

{b) the information or other matter on which that knowledge or
reasonable grounds for belief is based came to the authorised
officer in the consequence of a disclosure made under section
100y, and

{c) the authorised officer fails, without reasonable excuse, lo
make the required disclosure as soon as is reasonably
practicable, or in any event within fifteen days, after the
information or other matter comes to him.

{2) For the purposes of subsection (1){c), the required
disclosure is a disclosure of the information or other matter—
{a) tothe designated authonty; and
(b) in such form and manner as may be prescribed for the
purposes of this subsection by regulations made under section
102

/

97.—{1) A person commits an offence if— Tipping off.

(a) knowing or having reasonable grounds to believe that a
disclosure falling within section 100 has been made, he makes
) adisclosure which is likely to prejudice any investigation
that might be conducted following the first mentioned dis-

closure; or

(b) knowing or having reasonable grounds to believe that the
enforcing authority is acting or proposing to act in connection
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with a money laundering investigation which is being, or sbout
to be, conducted, he discloses information or any other
matter relating to the investigation to any other person.

(2) A person does not commit an offence under subsection (1)

(a) inthecaseofadisclosure mentioned in subsection (1 }a), at
the time of making the disclosure the person did not know
or suspect that the disclosure was likely to be prejudicial as
mentioned in subsection (1 {a);

(b) thedisclosure is made in carrying out a function that the person
has relating to the enforcement of any provision of this Act
or of any other enactment relating to criminal conduct or
benefit from crminal conduct;

()  the person is an attorney-at-law and the disclosure falls within
subsection (3); or

(d) thedisclosure is a disclosure to the competent authority,
(3) Adisclosure falls within this subsection ifit is s disclosure—

fa) o, ortoarepresentative of, a client of the attomey-at-law in
connection with the giving by the attomey-at-law of legal
advice 1o theclient; or

(b) to any person in connection with legal proceedings or
contemplated legal proceedings:
Provided that adisclosure does not fall within this subsection
if the disclosure is made with the intention of furthering a
criminal purpose.

Penahties 98.—{1) A person who commils an offence under section 92 or 93
15 lishle—

{a) onconviction before 3 Resident Magistrate—

(i) inthecaseofan individual, 1o o fine not exceeding
three million dollars or to imprisonment for a term
not exceeding five years or to both such fine and
imprisonment,
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(i) in the case of a body corporate, to a fine not
exceoding five milhon dollars;

(b) onconviction on indictment before a Circuit Court—

i} in the case of an individual, to a fing or
imprisonment for a lerm not exceeding twenty
years or to both such fine and imprisonment;

() inthe case of a body corporate, 1o a fine,

{2) A person who commits an offence under section 94, 95,
96 or 97 1s linble—
(a) onconviction before a Resident Magistrate, to a fine not

exceeding one million dollars or to imprisonment for a term
not e:mdh:; twelve months or to both such fine and

imprisonment,

(b) onconviction on indictment before a Circuit Court, to a fine
or imprisonment for a term not exceeding ten years or to
both such fine and imprisonment.

(3) Subject to affirmative resolution, the Minister may by order
amend any penalty imposed under this section or section 99,
99.—(1) Anominated officer shall not give the appropriate consent
1o the doing of a prohibited act unless the officer makes a disclosure
that property is criminal property to the designated authority, and—

(a) thedesignated authority gives consent to the doing of the

mct;

(b} before the end of the notice peniod, the officer is not notified
by the designated authority that consent to the doing of the
act is refused; or

{c) before the end of the notice period, the officer is so notified,
but thirty one days have passed since the officer received
the notice.

(2) Anominated officer commits an offence if —

{a) he gives consent to a prohibited act in circumstances where

none of the provisions of subsection (1 }a)(b) or (c) is

-satisfied; and

I
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{b) heknows or has reasonable grounds 1o believe that the act
i5 a prohibited act.

(37 A nominaled officer who commits an offence under
subsection (2)is lisble—

{a) onconviction before a Resident Magistrate, 1o a fine not
exceeding one million dollars or to imprisonment for a term
not exceeding twelve months or to both such fine and
i

{b) onconviction on indictment before a Circult Court, to a fine
or to imprsonment for a term not exceeding five yearsor to
both such fine and imprisonment.

Fromeied snd  100.—(1) A disclosure is protected under this section if it satisfies
fumnorise?  the conditions referred 1o in subsection (3).
(2) A protected disclosure shall not be taken to breach any
restriction on the disclosure of information, however imposed.
{3) The conditions mentioned in subsection (1) are that—

fa) thenformation or other matter disclosed came to the person
making the disclosure in the course of that person’s trade,
profession, business or employment;

(b) the information or other matter causes the person making
the disclosure 1o know or believe, or to have reasonable
grounds for knowing or believing, that another person has
engaged inmoney laundening: and

(c) the disclosure is made 1o an suthonised officer or nominated
officer as soon as is reasonably practicable afler the
information or other matter, which gives rise 1o the knowledige
or belief or reasonable grounds for such knowledge or belief,
comes to the person making the disclosure.

(4) For the purposes of this Part, a disclosure is authorised
2

(a) itisadisclosureto an authorised officer or nominated officer
that property is criminal property;
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(b) itis made in such form and manner as may be prescribed for
the purposes of this section by regulations made under section
102; and

(c) the first or second condition referred to in subsection (5) is
satisfied.

{5) The conditions mentioned in subsection (4)(c) are as
. follows—

(a) firstly, that the disclosure is made before the person making
the disclosure does the prohibited act;

(b) secondly, that—
@ thedisclosure is made after the person making
the disclosure does the prohibited act;
(i) the person has a reasonable excuse for failing to
make the disclosure before doing the act; and
(i) the disclosure is made on the person's own

initintive and as soon as it 1s reasonably practicable
for him to make it

(6) An suthorised disclosure shall not be taken to breach any
restriction on the disclosure of information, however imposed.

101.—(1) In this section, references to “cash™ shall be construed 25 Crom border
including references to bearer —negotiable instruments. Ml
(2) A person who transports or causes the transportation of
cash into or out of Jamaica, exceeding ten thousand dollars in United
States currency or its equivalent in any other currency or such other
amount as may be prescribed, shall (in such form and manner as may
be prescribed by the Minister by order and before the transportation
takes place) report to the designated authonty—
(a) the fact and the amount being transported;
: (b) particulars about the carrier;

(c) the source of the funds;
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(d) the purpose for which the funds are being transported.

(3) A who fails to make a as
mmmm uahﬂhmwmmmw
before a Resident Magistrate to a fine not exceeding ten thousand dollars
or to imprisonment for a term not exceeding three months or to both
such fine and imprisonment.

102.—(1) The Minister may, subject to affirmative resolution, make
regulations—

{a} prescnbing the form and manner in which a disclosure under

scction 94, 95, 96 or 100{4) shall be made;
(b) prescribing the programmes, policies, controls and
10 be implemented by businesses falling within

the regulated sector,

(e) requiring financial institutions to report, in the form and manner
prescnbed, cash transactions involving a prescribed amount.

(2) Regulations under this section may also provide that the
hmmh:dnhuhmﬁm(l]mmm“quﬂhhm
mkmgﬂhﬁmhmhmwh-ﬂmml specified in the

{3) The additional information mentioned in subsection (2) is
information that is necessary 1o enable the person 1o whom the disclosure
is made to decide whether to start or continue a money laundering
G s

(4) A disclosure made in pursuance of a request under
subsection (2) shall not be taken 1o breach any restriction on the
disclosure of information, however imposed.

(5) References to a “money laundenng investigation™ shall be
construed in accordance with section 103,

(6) Subsections (1){a) and (2) do not apply to a disclosure
made to a nominated officer.

(7) Regulations made under this section may provide for
penalties in excess of the amounts specified in section 29 of the
Interpretation Act for breach of any provision of such regulations.
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Part VI, Investigations
103, For the purposes of this Part— :HT
“appropriaie officer” means— '

{a) inrelationto a forfeiture investigation, the Director,
an authorised financial investigator, or an authorised
officer,

{b) in relation to a civil recovery investigation, the
Director;

(c) inrelationto amoney laundering investigation, an
authorised financial investigator or an authorised

officer;
“authorised officer” means—
(a) aconstable;
(b) acustomsofficer; or

(€) an officer of the Agency or any other person so
designated by the Minister by order for the
pirrposes of this Pan;

“givil recovery investigation™ is an investigation into—

(a) whether property is recoverable property or
associated property;

(b) who holds the property; or

(c) the extent or whereabouts of the property:

Provided that an investigation is not a civil recovery investigation if -

M proceedings fora recovery order have been started
in respect of the property in question;

(@) aninterim receiving order applies to the property

in question, or
(i) the property in question is detained under section
76
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“forfeiture investigation” mesns an investigation into—

(a) whether aperson has benefited from his eriminal
‘conduct; or

(b) the extent or location of a person’s benefit from
his criminal conduct;

“document™ has the same meaning as in section 31B of the
Evidence Act;
“excluded material means—

(a) medical records;

{(b) human tissue or fluid which has been taken for
the purposes of diagnosis or medical treatment
and which a person holds in confidence;

“money laundering investigation™ means an investigation into
whether a person has committed a money laundering offence;
*“Judge™ means a Judge of the Supreme Court;
“senior appropriate officer” means—
(@) inrelation o a forfiiture investigation—
(i) the Director,
(@) amember ofthe Constabulary Force not
below the rank of superintendent;

(i) = customs officer who is not below such
grade as is designated by the
Commissioner of Cusioms as equivalent
to the rank mentioned in sub-paragraph
(ii;

(iv) anauthorised financial investigator,

(v) any other person so designated by the

Minister by order for the purposes of this

Part;
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(b) in relation to a civil recovery investigation, the
Drirector;

{¢} inrelation to amoney laundering investigation—

(D amemberofthe Constabulary Force who

is not below the rank of supenntendent;

i) acustomsafficer who 15 not below such
grade as is designated by the Com-
missioner of Customs as equivadent to the
rank referred to in sub-paragraph (i);

Gl au duttiociaed Sidnciel invest

other person designated b:.r the
" hﬁlﬂuhyuduhﬁnpmmnfﬂﬂ:

104.—{1) This section applies if a person knows or has reasonable offences
grounds to believe that an appropriate officer is acting, or proposing to rﬂﬁll
act, in nmuﬂmwhh-fmfmhmmvm:mﬂrmw
investigation or a money lsundering mvestigation that is being or is about
o be conducted.

{2) The person commits an offence if—

{a) he makes a disclosure that is likely to prejudice the
vestigation; or

(b) he falsifies, conceals, destroys or otherwise disposes of, or
causes or permits the falsification, concealment, destruction
or disposal of, docurnents that are relevant to the investigation.

{3) A person does not commit an offence under subsection
(ZNa)if—

{a) he does not know or have reasonable grounds to believe
that the disclosure is likely to prejudice the investigation;

{b) thedisclosure is made in the exercise of a function under this
Act or any other enactment relating to criminal conduct or
benefit from criminal conduct or in compliance with a

requirement imposed under or by virtue of this Act;
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(¢) (heperson isan Attorney-at-Law and the disclosure falls
within subsection (4).
(4) Adisclosure falls within this subsection if it s a disclosure—
(a) 1o, ortoarcpresentative of, a client of the atlomey-at-law in
connection with the giving by the attomey-at-law of legal
advice to the client; or
(b) to any person inmqutim with legal proceedings or
contemplated legal proceedings:
Provided that a disclosure does not fall within this subsection il
the disclosure is made with the intention of furthering a criminal purpose.
(5) A person does not commit an offence under subsection
(Z)b)if—
(a) hedoes not know or suspect that the documents are relevant
10 the investigation; or
(b) he does not intend to conceal any facts disclosed by the
documents from any appropriate officer carrying out the
mvestigation.
(6) A person who commits an offence under subsection (2) is

(a) onconviction before a Resident Magistrate, to a fine not
exceeding one million dollars or to imprisonment for a lerm
not exceeding twelve months or to both such fine and
imprisonment; or

{b) onconviction on indictment befiore a Circuit Count, to a fine
or to imprisonment for a term not exceeding ten years or 1o
both such fine and imprisonment.

{7) Nothing in this section prohibits a disclosure made io the
competent authority by a business in the regulated sector in respect of
amoney laundering investigation or anmy order served upon that business
pursuant to this Part.
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Disclosure orders
105.—(1) A Judge may, on an application made to him by an Disclosure
appropriate officer, make a disclosure order if he is satisfied that each “*™
of the requirements for the making of the order is fulfilled.
(2) The application for a disclosure order shall state that—

{a) aperson specified in the application is subject 1o a forfeiture
investigation or 2 money laundering investigation, or that
property specified in the application is subject to a civil

ervestiauti

(b) the order is sought for the purposes of the investigation;

{c) the order is sought in relation to information or material, or
information or material of a description, specified in the
application;

{d) a person specified in the application appears to be in
possession or control of the information or material.

(3) A disclosure order is an order—

(2) requiring the person specified under subsection (Z)d) to
produce the information or material to an appropriate officer
for the officer to ke the information or matenal away;

(b) requiring that person to give an appropriate officer access
to the information or matenal, within the period stated in
the order; or

fc) requiring that person to answer questions, either at a time
specified in the order or at once, at a place so specified.

{(4) The period stated under subsection (3)(b) shall be a
period of seven days beginning with the day on which the order is
made

Provided that the Judge by whom the order is made may specify a
shorter or longer period if satisfied that such shorter or longer period
would be appropriate in the particular circumstances.
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Reguiremens | 06.—(1) Before making a disclosure order, the Judge shall be
o nakina * satisfied that there are—
e (a) reasonable grounds for believing that—

(1} inthecase ofa forfeiture investigation, the person
that the application for the order specifies as being
subject to the investigation has benefited from his
criminal conduct;

(@) inthecase of acivil recovery investigation, the
property that the application for the order specifies
s being subject lo the investigation is recoverable
property or assoctatled property;

(i) inthe case of a money laundering investigation,
the person that the application for the order
specifies as being subject to the investigation has
commitied a money laundering offence;

(b) reasonable grounds for believing that the person that the
application for the order specifies as appearing to be in
possession or conirol of the information or matenal so

ified is in possession or control of the information or

material;

(c) reasonable grounds for believing that the information or
material is likely 1o be of substantial value, whether or not by
itself, to the investigation for the purposes of which the order
is sought;

(d) reasonable grounds for believing that it is in the public interest
for the information or material to be produced or for access
o the information or material 1o be given, having regand to—

(i) thebenefit ikely to accrue to the investigation if
the information or muterial 1s obtained; and

(i)  thecircumstances under which the information or
material is held by the person named in the
application as appearing to be in possession or
control of the information or material.




105

(2) An order under section 105(3){a) shall not be made in
respect of accounting records used in the ordinary business of banking,
including ledgers, day-books, cash books and account books.

(3) A person who is required to produce any records referred
1o in subsection (2) may apply to a Judge in Chambers for a variation of
the order and if the Judge is satisfied that the records are essential to
the business activities of that person, the Judge may vary the disclosure
order so that it requires the person (o give the sppropriate officer access
to the record.

107.—{(1) This section applies ifa Judge makes a disclosure order
requiring a person to give an appropriate officer access to information
or matenial on any premises.

(2) The Judge may, on an application made to him by an
appropriate officer and specifying the premises, make an order o grant
mhm‘ to the premises.

{(3) An order to grant entry is an order requiring any person
who appears to an appropriate officer to be entitled to grant entry to
the premises, to allow the officer to enter the premises to obtain access
to information or material tha 1s the subject of a disclosure order.

108.—(1) A disclosure order does not require a person to produce,
or o give access lo—

(a) anyinformation ormaterial which the person would be entitled
to refuse to produce on the grounds of legal professional
privilege in proceedings in the Supreme Court; or

(b) excluded material

(2) Subject to subsection (1}, a disclosure order has effect
notwithstanding any restriction on the disclosure of information, however
imposcd.

(3) An sppropriale officer may take copies of any mformation
or material that is produced, or to which access is given, in compliance
with adisclosun order,

(4) Information or material produced in compliance witha
disclosure order may be retained for so long as it is necessary to retain
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(2) An order under section 105(3)(a) shall not be made in
respect of accounting records used in the ordinary business of banking,
including ledgers, day-books, cash books and account books.

{3} A person who i3 required to produce any records referred
to in subsection (2) may apply to a Judge in Chambers for a variation of
the order and if the Judge is satisfied that the records are essential to
the business activities of that person, the Judge may vary the disclosure
onder so that it requires the person to give the appropriate officer access
to the record.

107.—{1) This section applies if a Judge makes adisclosure order Ovder 10
requiring a person 1o give an appropriate officer access to information ¥ =
or material on any premises.

{2) The Judge may, on an application made to him by an
appropriate officer and specifying the premises, make an order to grant
entry in relation to the premises.

(3) An order to grant entry is an order requiring any person
who appears to an appropriate officer to be entitled to grant entry o
the premises, to allow the officer 1o enter the premises to obtain access
to information or material that is the subject of a disclosure order.

108.—(1) Adisclosure order does not require a person to produce, Prodection
or to give access lo— g

(a) mnyinformation or matenal which the person would be entitled M“_.m

1o refuse o produce on the grounds of legal professional
privilege in proceedings in the Supreme Court; or

(b)  excluded material

(2) Subject to subsection (1), a disclosure order has effect
notwithstanding any restriction on the disclosure of informution, however
imposed.

(3) An appropriate officer may take copies of any information
or material that is produced, or to which access is given, in compliance
with a disclosure order.

{(4) Information or material produced in compliance with a
disclosure order may be retained for so long as it is necessary to retain
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it in the original form in connection with the investigation for the purposes
of which the order was made:

Provided that if an appropriate officer has reasonable grounds for
believing

{a) the information or material may need to be produced for the
purpases of uny legal proceedings; and
{(b) it might otherwise be unavailable for those purposes,
the information or matenial may be retained until the proceedings are
concluded,

109.—(1) This section applies if any of the information specified in
an application for a disclosure order consists of mformation contained
in a computer or stored in electronic form.

{2} If the disclosure order requires a person to produce the
information to an appropriste officer for the officer to take the information
away, the order has effect as an order to produce the information in a
form-—

{a) inwhich itcan be taken away by the officer; and
(b) thatis visible, legible and intelligible.

(3) If the disclosure order requires a person to give an
appropriate officer access to the information, the order has effect us an
order to give the officer access to the information in a form in which the
information is visible, legible and intelligible,

{(4) Insubsections (5) and (6) and section 110—

“key” in relation to any protected information means any key,
code, password, algonthm or other data the use of which
(with or without other keys)—

{a) allows access io the protected information; or
(b) focilitates the putting of protected information in
intelligible form.

the key to the data, cannot, or cannot readily, be accessed
or put into intelligible form,
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(5) Subject to subsection (6), a person to whom a disclosure
order is addressed—
(a) shall be entitled to use any key in his possession to obtain
access to the protected information; and
(b) in accordance with the onder, shall produce the protected
information in an intelligible form.
{6) Where a disclosure order requires the person to whom
it is addressed to produce protected information in an intelligible
mhmmumummmum

(a) he makes, instead, a disclosure of any key to the protected
information that is in his possession; and

{b) the disclosure is made in accordance with the order, with
respect to the person to whom, and in the time in which,
he was requested to disclose the information.

(7} In this section and section 110—

“electronic™ means relating to technology hiving electrical, digital,
mmmwwmq}
bilities,

“glectronic data” includes—

{(a) material in whatever form stored electronically;

(b) the whole or part of a computer program; and

{c) a rcpresentation suitable for processing
electronically,

“information™ includes data, text, images, sounds, codes,
computer programs, software and databases.

- 110.—(1) Where an appropriate officer has reasonable grounds .l.-mqr
1o believe that—

: {(a) akey to protecied information is in the possession of any
person; and
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(b) production of the key is necessary for the purposes of the
investigations in relation to which-—

(i) theappropriate officer makes, or intends to make,
an application for a disclosure order; or

(i) a disclosure order has been issued to the
approprate officer,

the appropriate officer may apply to the Judge for an ancillary erder o
be included in the disclosure order.
(2) An application under subsection (1) may be made—
(a) inanycase referred to in subsection (1)(b)(i), at the time of
application for the disclosure order;

(b) inany case referred to in subsection (1 ){b){in), at any time
after the making of the disclosure order.

(3) Where the Judge grants an application under subsection
(1), the Judge shall—

(a) inthe case ofan application under subsection (2)(a), include
the ancillary order in the disclosure order;

(b) inthe case of an application made under subsection (2)(b),
vary the disclosure order to include the ancillary order.

{4) An ancillary order ghall—
(a) describe the information to which it relates;
(b) specify thetime by which the order is to be complied with,
being a reasonable time in all the circumstances; and

(¢) setout the disclosure that is required by the order and the
form and manner in which the disclosure is to be made,

and any such order may require the person to whom it is addressed to
keep secret the contents and existence of the order.

(5) An ancillary order shall not require the disclosure of any
keywhich—

(a) isintended to be used for the purpose only of generating

clectronic signatures, and
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(b) hasnot in fact been used for any other purpose.
(6) In subsection (3), “electronic signature™ means anything in

electronic form that—
{a) isincorporated into, or otherwise logically associated with,
any electronic information;

(b) is generated by the signatory or other source of the
information; and

(c) isused for the purpose of facilitating, by means of a link
between the signatory or other source and the information,
the establishment of the authenticity of the information, the
establishment of its integrity, or both.

(7) In granting an ancillary order, the Judge shall—

(a) take into account—

(i) theextent and nature of any other information in
addition to the information in question, to which
the key is also a key; and

{f) anyadverse effect that complying with the order
might have on a business camied on by the person
to whom the order is addressed; and

(b) require only such disclosure as is proportionate o what is
sought to be achieved, allowing, where appropriate, for
disclosure in such manner as would result in the putting of
the information in intelligible form other than by disclosure off
the key itself.

{8) An ancillary order shall not require the making of any
disclosure to a person other than the appropriate officer or such other
person as may be specified in the order.

(9) Where an ancillary order requiring access to prolecied
information or the putting of protected information into imtelligible form
is addressed to a person who is—

{(8) notinpossession of the protected information to which the

order relates; or
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(b) incapable, without the use of a key that is not in his possession,
of obtaining access o the protected information or producing
it inintelligible fom,

he shall be taken to have complied with the order if he discloses any
key to the protected information that is m his possession.

(10} It shall be sufficient for the purpose of complying with an
ancillary onder for the person 1o whom it is addressed to produce only
those keys the production of which is sufficient to enable the person to
whom they are produced to obtain access 1o the protected information
and 1o put it into intelligible form.

{11) Where—

{a) thedisclosure required by an ancillary onder allows the person
to whom it is addressed to comply with the order without
disclosing all of the keys in his possession; and

(b) there are different keys or combination of keys in the
possession of that person the disclosure of which would
constitute compliance with the order,

the person may select which of the keys, or combination of keys, 1o
disclose for the purpose of complying with the onder.

(12) Where an ancillary order is addressed to a person who—

(a) was inpossession of the key but is no longer in possession
of it; and
(b)  ifhe had continued to have the key in his possession, would
be required by virtue of the order to disclose it; and
{c)} s in possession of information that would facilitate the
obtaining or discovery of the key or the putting of the
profecied information info an intellipible form,
that person shall disclose to the person 1o whom he would have been
required to disclose the key, all such information as is mentioned in
paragraph (c).




(13} An appropnate officer who obtains an ancillary order
shall ensure that such arrangements are made as are necessary for
secuning that—

(a) akeydisclosed in pursuance of the order is used to obtain
sceess or 1o put into intelligible form only the protected
information in relation to which the order was made;

(b) everykey disclosed in pursuance of the order is stored, for
s0 long as it is retained, in a secure manner, and any records
of such key are destroyed as soon as no longer needed o
ﬁummupammm

{c) thenumberof—

(i} persons to whom the key is disclosed or
otherwise made available; and
(i) copies made of the key,
is limited to the minimum that is necessary for the purpose of enabling
the protected information to be sccessed or put into an intelligible form.
(14) An appropriate officer who knowingly contravenes
subsection (13) commits an offence and, upon conviction before a
Resident Magisirate, is liable to a fine not exceeding one million doliars
or to imprisonment for a term not exceeding twelve months, or to both
such fine and imprisonment.
11—} Adisclosure order may be made in relation to information Government
ormaterial in the possession or control of a Govermment department,  deparimenta.
(2} In this section—
“Government company’” means a company registered under the
Companies Act, being a company in which the Government
or an agency of the Govermment, by the holding of shares or
otherwise, is in a position 1o direct the policy of that company;
“Government department”™ or “department”™ means—
{(a) a Ministry, department oragency of Government;
(b) a Parish Council, municipality or the Kingston
Corparation,

and Saint Andrew
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{c) a statutory body or authorty; or
(d) a Government compuny.
(3) An order under subsection {1)}—

{a) may require any officer of the department, whether named
in the order or not, who may for the time being be in
possession or control of the information or material to
comply with the order;

(b) shall be served as if the proceedings were civil proceedings
against the department.
(4) Where an onder under subsection (1) is served in respect
of a

(a) the person on whom the order is served; and
(b) any other officer of the department who is in receipt of the
arder,

shall take all reasonable steps to bring it to the attention of the officer
concemed.

(5) If the order is not brought o the atiention of the officer
concerned within the period stated in the order pursuant to section
105(3), the person on whom the order is served shall report the
reasons for the fuilure to a Judge of the Supreme Court within seventy-
two hours,

112.—(1) A person commits an offence if the person fails, without
reasonahle excuse, o comply with a requirement imposed on him
under a disclosure order,

(2) A person who commits an offence under subsection (1)
is liable upon conviction before a Resident Magistrate to a fine not
exceeding one million dollars or to imprisonment for a term not
exceeding twelve months or to both such fine and imprisonment.

(3) Aperson commits an offence if, in purported compliance

with a requirement imposed on him under a disclosure order, ho—
(a) makes astatement that he knows 1o be false or misleading in
amaterial particular; or :
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(b) recklessly makes a staternent that is false or misleading in
a material particular.
(4) A person who commits an offence under subsection (3)
is liable —
(a) upon conviction before a Resident Magistrate, to a fine not

exceading one million dollirs or 1o imprisonment for a term
not exceeding twelve months or to both such fine and

imprisonment;
(b) wpon conviction on mdictment before a Cireuit Court, to a
fine or to imprisonment for a term not exceading five years
or to both such fine and imprisonment.
113.—(1) Subject to subsection (2), a statement made by 8 peariction

person in response to a requirement imposed on that person under = =<l
o disclosure order may not be used in evidence agunst him in criminal evidence.

proceedings.
(2) Subsection (1) does not apply—
(a) to proceedings under Part 11 (confiscation proceedings);
{b) ona prosecution for an offence under section 112 (1) or
(3%
(c) on a prosecution for an offence under the Perury Act; or
{d) ona prosecution for some other offence where, in giving
evidence, the person makes a statement inconsistent with
the statement referred to in subsection (1).
(3) A statement may nol be used by virtue of subsection
(2)d) against a person unless—
{a) evidence relating to the statemeni is adduced; or
(b) aquestion relating to the statement is asked, by that person,
or on his behalf, in the proceedings arising out of the
prosecution.

114.—(1) An application for a disclosure order or an order to n..a-
grant enlry may be made to a Judge in Chambers.
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{2) An application under subsection (1) may be made
without notice and shall be in writing accompanied by an affidavit.

(3) An applicanon 1o discharge or vary a disclosure order
or an order to grant entry may be made to the Court by—

{a) the person who applied for the order; or

(b) any person affected by the order,

and the Court may discharge or vary the order.

(4) Where an authonsed finmncial investigator or an authorised
officer applies for a disclosure order or an order to grant entry, an
application to discharge or vary the order need not be by the same
authorised financial investigator or authonsed officer, and references
to the person who applied for the order shall be construed accordingly.

115—(1) A Judge may, on an application made to him by an
appropriate officer, 1ssue a search and seizore warmant if he is satisfied
that—

(n) adisclosure order made in relation to information or material
has not been complied with and there are reasonable
grounds for believing that the information or material is on
the premises specified in the apphcation for the warrant; or

(b) section 116 is satisfied in relation to the warranl.
(2) An application under subsection (1) shall state that—

(a) @ person specified in the application is subject to a forfeiture
investigation or a money laundening investigation, or that
property specified in the application is subject to a civil
FeCOVEry investigation;

(b) the warrant is sought for the purposes of the investigation;

{c) the warrant is sought in relation to the premises specified
in the application; and

(d) the warrant is sought in relation to infonmation or matenal

specified m the application, or that there are reasonable
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grounds for believing that there is information or material
falling within section 116(6) on the premises.

(3) A search and seizure warrant is & warrant authorising an
appropriate person—

(a) to enter and search the premises specified in the application
for the warrant; and

{b) 1o seize and retain any information or matenial found there
which is likely to be of substantial value, whether or not by
itself, to the investigation for the purposes of which the
application is made.

(4) For the purposes of this section and section 116, an
appropriate person is—

{a) an authorised officer, if the warrant is sought for the
purposes of a forfeiture imvestigation or a money laundering
investigation;

(b) anamed member of the staff of the Agency, if the warmant
is sought for the purposes of a civil recovery investigation.

116.—{1) This section is satisfied in relation to a search and n....n_....

seizure warrant if— l .
(a) subsection (2) applies; and i
(b) either of the conditions set out in subsection (3)(a) or (b)

is complied with.
{2) This subsection applies if there are reasonable grounds
for believing that—

(a) in the case of a forfeiture investigation, the person specified
in the application for the warrant has benefited from his

eriminal conduct;

(b) in the case of a civil recovery investigation, the property
specified in the application for the warrant is recoverable
property or associated property;
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{c) inthecaseof a money laundering investigation, the person
specified in the application for the warrant has commitied a

maney lsundering offence.
(3) The conditions are thai—
(a) itwould not be appropriate to make a disclosure order for
any one or more of the reasons specified in subsection (4),
and there are reasonable grounds for behieving that—

(i) any information or material on the premises
specified in the application for the warmant is likely
to be of substantial value, whether or not by itself,
to the investigation for the purposes of which the
warrant is sought; and

() itisin the public interest for the information or
material to be obtained, having regard to the benefit

likely to accrue to the investigation if the
information or material is oblained; or

{b) any one or more of the requirements set out in subsection
(5) is met and there are reasonable grounds for believing
that—

(i) there ismaterial on the premises specified in the
for the warrant and that the information
or matenial falls within subsection (6); and

(@) itisin the public interest for the information or

muterial 1o be obtained, having regard to the benefit
likely to accrue to the investigation if the
information or material is obtained.

(4) For the purposes of subsection {3 ){a), the reasons specified
are that —

(a) itisnot reasonably practicable to communicate with any
person— ¢
(i) against whom the disclosure order could be made;
ar

{(u) who would be required o comply with an order
to grant entry to the premises;
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(b) the investigation might be seriously prejudiced unless an
appropriate person is able lo secure immediate access to the
information or matenal.

(5) For the purposes of subsection (3)(b), the requirements are

{(a) it is not reasonably practicable to commumicate with any
person entitled to grant entry to the premises;

(b) entryto the premises will not be granted unless a warrant is
produced; or

(¢) the investigation might be seriously prejudiced unless an
appropriate person amving at the premises is able to secure
immediate entry to them.

(6) For the purposes of subsection (3)(b)(i), information or
material falls within this subsection if the information or material cannot
be identified at the time of the application and -

(a) inthe case of a forfeiture investigation, the information or
material—

) relatesto—
{a) the person specified in the application; or
(b) any question whether that person has
benefited from his ciminal conduct or as
to the extent or whereabouts ofhis benefit
from his criminal conduct; and
(@) islikely to be of substantial value, whether or not
by itself, to the investigation for the purposes of
which the warrant is sought;

(b) inthe case of acivil recovery investigation, the information or
material—

i) relates to—
(A) the property specified in the application;
oF



(B) any question whether it is recoverable or
associated property, as to who holds any
such property, whether the person who
appears to hold any such property holds
other property which is recoverable
property, or the whereabouts of any
property mentioned in this sub-paragraph;
and

() islikely to be of substantial value, whether or not
by itself, to the investigation for the purposes of
which the warrant is sought;

(c) inthecaseofamoney lumdermg mvestigation, the information
or material—

(1) relates 1o the person specified in the application or
1o the question whether that person has committed

amoney laundering offence; and
(i) islikely tobe of substantial value, whether or not
by itself; to the investigation for the purposes of
which the warrant 1s sought.
HHHH* 117. Asearch and seizure warrant does not confeer the right to seize
it any information or material that a person would be able to refuse to
produce on the grounds of legal professional privilege in proceedings in

the Supreme Court.
Supple- 118.—(1) This section applics to search and seizure warrants sought
o for the purposes of a confiscation investigation, civil recovery investigation
iy daitics itataat

(2) An application for a warrant may be made without notice
to aJudge in Chambers.

(3) Awarrant—
(a) may beissued subject 1o conditions;

(b} continues in force until the end of the period of one month
starting with the day on which it is issued;
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(c) may include provision suthorising a person who is exercising
powers under it to do other things that—
() are specified in the warrant; and
() are necessary in order to give effect to the
warrant;
(d) authorises the person exercising powers under the warrant
1o take copies of any information or matenial serzed under
the warrant.

{4) Where a warrant authorises the person named in it to
search, seize and retain any information which is held in a computer
and is accessible from the premises specified in the application for the
warmant, and which the person believes relates to any matter relevant
to the investigation, the warrant authorises the person o oblain the
information in a form—

(a) that can be taken away by the person; and

{(b) which is visible, legible and intelligble,

(5) The provisions of sections 109(4) to (7) and 110 shall
apply, with the necessary modifications, with respect to oblaining
information in an intelligible form under this section.

(6) Where the Director gives written authority for any member
of staff of the Agency 10 accompany the person named in the warrant
for the purpose of executing the warrant, the members so authorised
have the same powers under the warrant as the person named in the
warrant.

(7) A person exercising powers under a warmani may secure
from other persons such assistance as is reasonably necessary for the
purpose of executing the warrant.

(8) Information or material seized under a warrant may be
retained for so long as is necessary to retain it, in its original form,
in connection with the investigation for the purposes of which the
warrant was issued:
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that the material—

(a) may need to be produced for the purposes of any legal

proceedings; and

(b} might otherwise be unavailable for those purposes,
the information or matenial may be retained unti] the proceedings are
concluded.

Customer information orders

119.—(1) A Judge may, on an application made to him by an appropriate
officer, make a customer information order if the Judge is satisfied that
cach of the requirements specified in section 121 for the making of the
order is fulfilled.
that the order is sought—

{a) for the purposes of —

(i) aforfeiture investigation or a money laundering
inviestigation being carried on in respect of aperson
specified in the application; or

(@) acivil recovery investigation being carried on in
respect of property specified in the application,
and a person specified in the application appears
to hold the property; and

{b) againstone or more financial institutions specified in the
application.
(3) An application for a customer information order may
specify—
{a) all financial institutions;
(b) aparticular description, or particular descriptions of, financial
institutions; or

(¢) a particular financial institution or particular financial
R



121

(4) Acustomer information order is an order that a financial
institution covered by the order shall, on being required to do so by
nolice in writing given by an appropriate officer, provide any such
customer information as it has relating to Lthe person specified in the
application.

(5) A financial institution that is required to provide information
under a customer information order shall provide the information to an
appropriate officer in such manner, and at or by such time, as the
appropriate officer requires.

(6} Ifa financial institution, on which a requirement is imposed
by a notice given under a customer information order, requires the
production of evidence of authority to give the notice, the financial
mhmmmmﬁmumm
of the authority has been produced to it.

120,—(1) Inthis Part, “customer information™ is information as 10 Meanisg for
whether a person holds, or has held, (whether solely or jointly with oo
another) any account at, or has during a specified period conducted
any transaction with, the financial institution concemed and, if so,
information as to—

{a) the matters specified in subsection (2), if the person isan
individual; or

{b) in the case of any other person, the matters specified in
subsection (3).

(2) Thematters specified for the purposes of subsection (1){a)

are—
{a) the account or transaction number, as the case may require;
(b) the individual's full name and date of birth;
{c) theindividual's taxpayer registration number;

(d) the individual's most recent address and any previous
addresses;
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(e) inthecase of an account, the date on which the individual
began to hold the account and, if the individual has ceased
to hold the account, the dale on which he did so;

{f) inthecaseofatransaction, the date of the transaction and a
description of the type of transaction;

() suchevidence ofthe individual's identity as was obtained by
the financial institution under or for the purposes of any

Sisent belitin i it

fh)  the full name, date of birth and most recent address, and any
previous addresses, of any person who holds, or has held,
an account at the financial institution jointly with the individual;

(i) the account number of any other accounts to which the
individual is a signatory, held at the finnncial institution, and
details of the persons holding those accounts.

(3) The matters specified for the purposes of subsection (1)(b)
are—

(a) theaccount number,
(b) theentity's full name;
(c) adescription of the business carmed on by the entity;
(d) thecountry or territory in which the entity is incorporated or
(¢) thetaxpayer registration number assigned to the entity;
() theentity's—

(i) registered office, and any previous registered

offices, under the Companies Act; or

(@) place of business under the Registration of
Business Names Act or any other enactment
governing the establishment of the entity, .

or, if the entity is incorporated or otherwise established outside Jamaica,
amything similar under cormesponding legislation of the country or termitory
in which the entity is incorporated or otherwise established:
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(®) the date on which the entity began to hold the account and,
if the entity has ceased 10 hold the account, the date of

cessation,

() such evidence of the entity’s identity as was obtained by the
financial institution under or for the purposes of my legiskation
relating to money lnundering;

. (i  the full nume, date of birth und most recent address and any
previous addresses of any person who is 8 signatory to the
account.

(4) The Minister mayy by onder, subject to affirmative resolution,
amend the provisions of subsection (2) or (3),

(5) For the purposes of this section, money laundering is an
act that—

(a) constitutes an offence under section 92 or 93; or

(b) has been committed outside of Jamaica and would constitute
an offence specified in paragraph (2) if done in Jamaica,

121, The requirements for making a customer information order Reguiremesis
are that— for making &

wuiingmET
{a) inthecaseofa forfeiture investigation, there are reasonable ﬂ_‘“‘“"
grounds for believing that the person specified in the
application for the order has benefited from his criminal
conduct;

{b) in the case of a civil recovery investigation, there are
reasonable grounds for believing that—

{1} theproperty specified in the application for the
order is recoverable property or associated
property; and

(i) theperson specified in the application holds all
or some of the property;

(c) inthecase of a money laundering investigation, there are
reasonable grounds for believing that the person specified in
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the application for the order has committed a money
laundering offence;

(d) inthecaseof any investigation, there are reasonable grounds
for believing that customer information which may be
provided in compliance with the order is likely to be of
substantial value, whether or not by itself, to the investigation
for the purposes of which the order is sought; and

(e) inthecaseof any investigation, there are reasonable grounds
for believing that it is in the public interest for the customer
information to be provided, huving regard to the benefit likely
to acerue to the investigation i the information is obtained.

122.—(1) A financial institution commits an offence if without
reasonable excuse it fails to comply with a requirement imposed on it
under a customer information order:

(2) A financial institution that commits an offence under
subsection (1) is Hable upon conviction before a Resident Magistraie to
a fine not exceeding one million dolles.,

(3) A financial institution commits an offence if, in purported
compliance with a customer mformation order, the financial mstitution—

{a) makes a statement which it knows 1o be false or misleading
inamaterial particular; or

{b) recklessly makes a statement which is false or misleading in
a material particular.

(4) A financial institution thal commits an offence under
subsection (3) s liable—

(8) onsummary conviction before a Resident Magistrate, to a

fine not exceeding one million dollars; or
(b} onconviction on indiciment before a Circutt Court, to a fine.
123.—{1) Subject to subsection (2), a statement made by a financial
nstitution in response (o a customer information order may not be used
inevidence aganst the financial institution in criminal proceedings.
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(2) Subsection (1) does not apply to—
(a) proceedings under Part 11 {forfeiture proceedings),
(b) aprosecution for an offence under section 122{1)or (3); or

(c) a prosecution for some other offence where, in giving
evidence, the financial institution makes a statement
inconsistent with the statement refermed 1o in subsection (1)

(3) A statement may nol be used by virtue of subsection (2)(c)
agamst a financial institution unbess—

{a) evidence relating to it is adduced; or
(b) aquestion relating to it is asked,

by or on behalf of the financial institution in proceedings arising out of
the prosecution.

124, Acustomer information order has effect notwithstanding any Msclosare af
restriction on the disclosure of information, however imposed. W

125.—{1) Anapplication for a customer information order may be s:qﬂp
made to a Judge in Chambers,

(2) Anapplication under subsection ( 1) may be made without
notice and shall be in writing accompanied by an affidavit.

(3) An application to discharge or vary a customer mformation
order may be made to the Coun by—

(a) the person who applied for the order,
(b} any person affected by the order,
and the Court may discharge or vary the order.
(4) Where an authorised financial investigator or an authorised
officer applics for a customer information order—

{a) anapplication to discharge or vary the order need not be by
the same authorised financial imvestigator or authorised officer;
' and
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(b) for the purpose of paragraph (a), references in this section -
I a person who applied for a customer information order

shall be construed accordingly.
(5) Anauthorised financial investigator or an authorised officer
shall not make an application for a customer information arder unless .
he is a senior appropriate officer or is authorised to do so by a senior
appropriate officer

Aecount monitaring orders
Accosnl 126.—(1) A Judge may, on an application made to him by an
moRltonng  yooropriate officer, make an account monitoring order if the Judge is
satisfied that each of the requirements specified in subsection (2) for
miking the order is ful filled.
(2) The requirements for making an account monitoring order
are that—

{a) inthecaseofa forfeture investigation, there are reasonable
grounds for suspecting that the person specified in the
application for the order has benefited from his criminal
conduct;

{(b) in the case of a civil recovery investigation, there are
reasonable grounds for suspecting that—

1 the property specified in the application for the
order is recoverable property or associated
property, ind

{fi) the person specified in the application holds all or
some of the property;

(c) inthecase of amoney laundering investigation,
there are reasonahle grounds for suspecting that
the person specified in the application for the onder
has commutied a money laundering offence;

(d) inthecase of any investigation, there are reasonable grounds
for believing that account information which may be provided
in compliance with the order is likely to be of substantial
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value, whether or not by itself, to the investigation for the
purposes of which the order is sought; and

(e) inthecaseof mny investigation, there are reasonable grounds
for believing that it is in the public interest for the account
mformation to be provided, having regard o the benefit likely
to accrue 1o the imvestigation if the information is ohtained.

(3) Anapplication for an sccount monitoring order shall stute

(a) the orderis sought for the purpases of—

(i) aforfeiture investigation or a money launderning
nvestigation being camed on in relation o a
person specified in the application; or

() acivil recovery investigation being carmed on in
respect of property specified in the application,

and a person specified i the application appears
1o hold the property; and

(b) Ilnwdn'iim;hupm a financial institution specified in
the application in relation to the account information of the

descripbion so specified.

(4) Forthe purposes of this section, sccount informuation is
information relating 1o an account beld at, or a transaction conducted
with, the financial institution specified in the application, by the person
‘so specified, whether solely or jointly with another.

{5) An account momitonng order under this section—

{a) is an order that the financial institution specified in the
application for the order shall, for the period stated in the
order, provide account information of the description

specified in the onder to an appropriate officer in the manner
and at or by the time or times stated in the order; and

(b) may specify information relating to—

(1)  all accounts held, or transactions conducted within
aspecified penod, by the person specified in the
the application for the order at the financial

institution so specified;
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o ;[mmau ul:r:nmhmnmm
or

(i) aparticular account or transaction, or particular

Accounts or transactions, so held or conducted.

(6) The period refierred to in subsection (5)(a) shall not exceed

the period of ninety days beginning with the day on which the order is

Provided that the Judge may extend the period for a further
mnﬁydmtpmﬂnlppﬁmmnnfmmuﬂkﬂ if satisfied
the circumstances o warrant.

{7) An account momitoning order has effect notwithstanding
any restriction on the disclosure of information, however imposed.

Rovisietion 127.—(1) Subject to subsection (2), a statement made by a financial
sinementy @ Enstitution in response to an account monitoring order may not be used
evidence. i evidence against that financial institution in criminal proceedings.

(2) Subsection (1) does not apply to—
(0) procecdings under Part 11 {forfeiture proceedings);
(b) proceedings for contempt of court; or
(¢) aprosecution foran offence where, in giving evidence, the
financial institution makes a statement inconsistent with the
statement referred to in subsection (1),
{3) A statement may not be used by virtue of subsection (2)c)
agunst a financial nstitution unbess—
{a) evidence relating to the statement is adduced; or
(b) aquestion relating to the stalement is asked, by or on behalf
ofthe financial institution in the proceedings arising out of the )
prosecution.

Suppic 128.—(1) An application for an account monitoring order may be
MENEY made to a Judge in Chambers,
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(2) An application under subsection (1) may be made without
notice and shall be in writing accompanied by an affidavi.

{3) Anapplication to discharge or vary an sccount monitonng
order may be made to the Court by—

{(a) the person who applied for the order;
(b) any person affected by the order,
and the Court may discharge or vary the order.

{4) Ifan authorised fnancial investigator or an authorsed officer
applies for an account momitoring order, an application to discharge or
vary the order need not be made by the same authorised financial
investigator or authonsed officer, and for the purposes of subsection
(3), references to a person who applied for an account monitoring order
shall be construed accordingly.

Part VII, General
129.—(1) Where a person is adjudged bankrupt in Jamaica, the #ropersy

mmgmhﬂd from the person’s estate for the purposes ﬁ“-ﬂfl-*
of section 104 of the Bankruptcy Act— Speriin o

(a) property fior the time being subject to a restraint order made oy T
before the order adjudging the person bankrupt; and
{b) any property in respect of which an order under section 41
{appointment of Director's receiver) is in force.
(2) If in the case of a debtor {within the meaning of the
Bankruptcy Act)—

(a) areceiverisappointed under section 23 ol the Bankruptey
Act; and

(b) anypropertyofthe debtor is at that time subject 10 a restraint
order,

the powers conferred on the receiver under the Bankruptey Act do not
apply to property then subject to the restraint order.

130.—{1) Where a person is adjudged bankrupt in Jamaica, the l-n-uu ol
pmmﬁrdmunhmm{!jﬂuﬂmbemnﬁudmmuﬂmm
the property referred to in subsection (3), 'n-hupl:'_r.
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{2) The powers referred to in this subsection are the powers
conferred on a court by sections 33 to 50 and the powers of a
receiver appointed under section 412

Provided that nothing in the Bankrupicy Act shall be taken 1o
restrict, or enable the restriction of, the powers referred to in this

(3) The property is—

(a) property that is the property of the debior for the purposes
of section 104 of the Bankruptcy Act;

{b) property which is to be applied for the benefit of creditors

of the bankrupt by virtue of a condition imposed under
section 72(6) of the Bankruptcy Act;

{c) inacase where a forfeiture order or a penalty
order has been made, any sums remaining in the hands of
a receiver appoinied under section 41 after the amount
required to be paid under the order has been fully paid.

Sk i 131—(1) This section applies if a person who is adjudged bankrupt
made by h:mmm‘m. ﬁ.ﬂ,“‘hﬂiﬂ tﬁlﬁ:“}'ﬁhﬂm ¥.
— (2) Sections 111, 112, 115 and 116 of the Bankruptcy Act
(avoidance of certain transactions) shall not apply in respect of the
making of the gift at any time when—
(a) any property of the recipient of the tainied gift 1s subject
lo & restraint order; or
(b) an order under section 41 (appointment of Director’s
receiver) is in force in respect of such property.

(3) The Trustee in Bankruptey shall, in respeet of any
transaction avoided under section 111, 112, 115 or 116 of the
Bankrupicy Act after an order referrad 1o in subsection (2)a) or {(b)
is discharged, take into account any realisation under Pant I1 of
property held by the recipient of the tainted gift

132.—(1) Where under the Companies Act an order for the
winding up of a company is made or the company passes a resolution
for its voluntary winding up, the functions of the hiquidator (or any

il
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provisional liquidator) are not exercisable in relation to the following
property—
(a) property for the time being subject to a restraint order made
before the relevant time;
(b) any property in respect of which an order under section 41
{appointment of Director's receiver) is in force.

(2) Where under the Compuanies Act an order for the winding
up of a company is made or the company passes a resolution for its
voluntary winding up, the powers refermed to in subsection (3) shall not
be exercised in the manner mentioned in subsection (4) in relation to
any property:

Provided that nothing in the Companies Act shall be taken to
restrict, or enable the restriction of, the exercise of the powers referred
1o in subsection (3).

{3) The powers mentioned in subsection (2) are—

{a) the powers conferred on & court by sections 33 to 50; and
(b} the powers of a receiver appomnited under section 41.

{4) The powers shall not be exercised so as lo—

{a) inhibit the liquidator from exercising his functions for the

purpose of distributing property to the company's creditors;

(b) prevent the payment out of any property of expenses

(including the remuneration of the liquidator or any provisional
liquidator) properly incurred in the winding up in respect of
the property.

(5) A person is not a creditor for the purposes of s winding up
under the Companies Act in so fir as any sum due to that person by the
campany is due in respect of a forfeiture order or pecuniary penalty
order.

{6) For the purposes of this section, the relevant time is—

(a) ifnoorder forthe winding up of the company is made, the

time of the passing of the resolution for voluntary winding
up;
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(b ihn wdn*ﬁrwhﬂi:mupii maude, the ime of the making of

Iﬂm{l] Thinﬁl'.:uumppllnl.fn—

(2) underthe Companies Act an onrder is made for
up of a company or the company passes a resolution for its
voluntary winding up; and

(b} the company has made a tuinted gift, whether directly or
indirectly.

(2) Sections 225, 226 and 276 of the Companies Act
(avoidance of certain transactions) shall not have effect in respect of
the making of the gift at any time when—

(a) any propertyofthe recipient of the tarmted gift 1s subject 1o a
restraint onder; or

(b) an order under section 41 (appointment of Director’s
receiver) is in force in respect of such property.

(3) The Trustee shall, in respect of any transaction avoided
under section 225, 226 or 276 of the Companies Act after an order
referred Lo in subsection (2)a) or (b) is discharged, take into account
any realisation under Pan Il of property held by the recipient of the
tainted gift.

134.—(1) Where a company holds property that is subject to a
floating charge, and a recerver1s appointed by or on the application of
the holder of the charge, the functions of the receiver are not exercis-
able in relation to the following property—

(a) myh&mmnhﬁﬂmlmﬂuuhm
the appointment of the receiver,
(b) mrpmpmrmmq:muhﬁnhmmdnmmﬂ
(appointment of Director s receiver) is in force,

(2} Where a company halds property that is subject to a floating
charge, and a receiver is appointed by or on the application of the
holder of the charge, the powers referred to in subsection (3) shall not
be exercised in the way mentioned in subsection (4) in relation to any
property-—

{a) thatis held by the company; and
{(b) in relation to which the functions of the receiver are
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exercisable.
(3) The powers mentioned in subsection (2) are—
{a) thepowers conferred on a court by sections 33 1o 50;
(b) the powers of a receiver appointed under section 41,
{4) The powers shall not be exercised-—

(a) zﬂunw?mmmﬁmh
quﬂm”l distributing property to the company’s

the reruumeration of the receiver) properly incurmed
in the exercise of his functions in respect of the property.
135.—(1) In this section, “insolvency practitioner” means the Trustee  Setwe o
in Bankrupicy under the Bankruptcy Act or the official receiver enfitled $sposs! of
to act as receiver or manager of the property concerned. ,..,.,.,._., o

{2) Subsections (3) and {4}lpp£yifapﬂmm,num praciitiveer.

insolvency practitioner seizes or disposes of any property in relation to
which his fiunctions are not exercisable because the property is for the
time being subject to—

{a) arestraint order; or

(b) aninterim receiving order made pursuant to regulations under

this Act,

and at the time of the seizure or disposal the insolvency gmunm
believes on reasonable grounds that he 15 entitled (whether in pursuance
of a court order or otherwise) to seize or dispose of the property.

{3) The insolvency practittoner is not liable to any person in
respect of any loss or damage resulting from the seizure or disposal,
except so far as the loss or damage is caused by his negligence.

(4) The insolvency practitioner has a lien on the property or
the proceeds of its sale—

{(a) forsuch ofhis expenses as are incurred in connection with

the liguidation, bankruptey, sequestralion or other
proceedings in relation to which he purported 1o make the
seizure or disposal; and

(b) soasto prevent the payment out of any property of expenses
(including
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{b) for 50 much of his remuneration as may reasonably be
assigned to his acting in connection with those proceedings.

(5) Subsection (6) applies if property is subject to a restraint
order and a person acting as an insolvency practitioner—

(a) incurs expenses in respect of the property subject to the
restraint order but does not know, and has no reasonable
cause to believe, thai the property is subject to the restraint
order; or

(b) incurs expenses—

(M which are not expenses in respect of property
subject to the restraint order; and

() whichmight, but for the effect of the restraint ander,
have been met by luking possession of and
realizing property subject o the restraint order.

(6) Whether or not the insolvency practitioner has seized or
disposed of any property, he is entitled to payment of the remuneration
and expenses mentioned in subsection (4).

Rele of cour. 136, Rules of court may make such provision as is necessary or
expedient to give effect o regulations made under this Pant (including
provision relating to the exercise of functions of a judge conferred or
imposed by the regulations).

Protection of  13T7.—(1) No civil or criminal proceedings for breach of

officers may be brought, nor any professional sanction for such

tschons  breach may be taken, against any person, or against a director or

-l- #is  employee of an nstitution, who provides or transmits information
requested by the enforcing authonty under this Act or submits reports
to the enforcing authority.

{2) No action, suil or other proceedings may be brought or
instituted personally against the Director or any officer of the Agency in
respect of any act done or omission made in good faith, in the course of
carmying out the provisions of this Act,

Regulanans. 138. The Minister may, subject to affirmative resolution, make
regulations generally for giving effect 1o the provisions and purposes of
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139. The Drug Offences (Forfeiture of Proceeds) Act and the Money I'F-ll of

Laundering Act ane hereby repesiad.
mm
and Money

140.—(1). The Mutual Assistance (Crintinat Maners} Aot i Aeia

amended-— o acher A,

{a) insection 2 in the definition of “prescribed offence™ and
“realizable property”, and in section 13(1)(b), by deleting
the words “Drug Offences (Forfeiture of Proceeds) Act™
and substituting therefor in each case the words “Proceeds
of Cime Act™;

(b) insection 27(8)(a) by deleting the words “Drug Offences
(Forfeiture of Proceeds) Act™ and substituting therefor the
words “Proceeds of Crime Act”™,

(2) The Judicature (Resident Magistrates) Act is amended by
inserting the following as section 292A—

Commimal  292A. A Resident Magistrate's Court ghall act in

b osupreme aecordance with section 52 of the Proceeds of Crime
procesdings  Act fn any case where—
mﬂ {a) aperson is convicted of an offence by
the Court; and
(b) the Director of Public Prosecutions asks
the Court to commit the person to the
Supreme Court with a view tomaking an
application under section 5 of the
Proceeds of Crime Act.”™.
(3) The Shaning of Forfeited Property Act is amended—
(a) insection 2 in the definition of “forfeited property” by —

(i) deleting paragraphs (a) to (¢) and substituting
therefor the following as paragraphs (a) and (b)—

*{a) any property which is forfeited property
pursuant to a forfeiture order or a




135

139. The Drug Offences (Forferure of Proceeds) Act and the Money ln-ﬁ of
Laundering Act are hereby repealed.
mu

-l:uuq-

140.—(1) The Mutual Assistance (Criminal Matters) Act is Amentments
amended— i o 208,
(8) insection 2 in the definition of “prescribed offence™ and
“realizable property”, and in section 13(1)(b), by deleting
the words “Drug Offences (Forfeiture of Proceeds) Act”
and substituting therefor in each case the words “Proceeds

(b) insection27(B)a) by deleting the words “Drug Offences
{Forfeiture of Proceeds) Act™ and substituting therefor the
wornds “Proceeds of Cnime Act™.

(2) The Judicature (Resident Magistrates) Act is amended by
mserting the following as section 292A—

wun 292A. A Resident Magistrate's Court shall act in

""'"" accordance with section 52 of the Proceeds of Crime
m Actinany case where—

m,.' ”",-u." o {a) aperson is convicted of an offence by

the Court; and
(b) the Director of Public Prosecutions asks
the Court to commuit the person to the
Supreme Court with a view to making an
application under section 5 of the
Proceeds of Crime Act.™,
(3) The Sharing of Forfeited Property Act is amended —
(2) insection2in the definition of “forfeited property” by -
() deleting paragraphs (a) to (c) and substituting
therefor the following as paragraphs (2) and (b)—

“(a) any property which is forfeited property
pursuant to a forfeiture order or a
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pecuniary penalty order made under
section 5(3) of the Proceeds of Crime
Act;

(b} any amount paid under an order made
under section 5(5) of that Act;™;

(i) re-lettering paragraphs (d) and (c) as paragraphs
{c) and (d}:

(i) in paragraphs (c) and (d), as re-lettered, by
deleting the words “Drug Offences (Forfeiture of
Proceeds) Act” and substituting therefor in each
case the words “Proceeds of Crime Act™;

(b) insection 4by deleting the words“Drug Offences (Forfeiture
of Proceeds) Act™ and substituting therefor the words
“Proceeds of Cnime Act™;

(c) insection 5 by deleting the words “section 12 of the Drug
Offences (Forfeiture of Proceeds) Act” and substituting
therefor the words “section 5 of the Procesds of Crime Act”.

FiRsT SCHEDULE {Sections 3 and 4)

Director's [, The Director shall exercise his fhinctions in the way that
functions.  he considers ks best calculated to contribute 1o the reduction
of ertme and i 3o doing ahall—

ia) act elfectively and efficiently; and

ha to the Agency’s annual
e mhmlh P

Dllllllht 2.—{1) Anything that the Director is authorized or required
o do may be done by—

() o member of safl of the Agency; or
pemson providing services under arrangements
L ::-ﬁ:hyhbhm
ifsuthorueed by the Director, generally or specifically, for that i

Purpaes.
N 1 u
e {2} WW( Ilr)-ﬂiill .

hhmﬂmwﬂjh&uhlm
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3,—{1) The seal of the Agency shall be suthenticated by the
mmuunhm or any other afficer of the Agency
suthorized by the Director in that behalf, and shall be

m&ﬂﬂm:ﬁnﬂnhm&dhhn
be under seal, made by and all decisions of, the Agency shall
be signed under the hand of the Director or any other officer

of the Agency suthored o sct i that behalf by the Drirecior.

4.—{1) Every member, employee ot agent of the Agency shall
preserve and aid i preserving secrecy with regard to all matiers
relating to the affairs of the Agency that may come to his
knowledge in the course of his duties.

(2) Amember, employee or agent of the Agency shall not,
without lowful suthonity, publish or commmumnicate io any
person otherwise than in the oidinary course alhis ermployment
to the Agency any information scquired by him in the course
of that employment.

{3} A pemson who contravenss this paragraph section
cornmits an offence end i hable on summary comviction i a
Resident Magistrate's Court to a fine not exceeding one million
dollars or o imprsonment for a term not exceeding twelve
manihs.

5~{1) No procecdings shall be brought or instituted before
any court of tribunal personally against sy member of the
Agency in respect of any act done bona fide in pursuance or
execttion or intended exécution of this Act
mmmuwmwn Teason
[3 urmmm;h.n:ambrmu
maumunm&mrmmmn
employee or agent of the Agency,
6, The funds and resources of the Agency shall consist of—
(8 such sums a8 may be provided by Parllament for
the Agency in the annual estimates of revenue
and expendicure,
(b}  such sums as may be allocated from tme o lime
o the Agency from loan funds:
(e} sums borrowed by the Agency for the purpose of
meeling any of its obligations or discherging any
of it functions; and
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{d) all other murms o property which may in any
manner become payable to or vested in the
Agency in respect of any matter incidental to its

functions.
Borrowneg T~{1) Subject to the provisions of pamagraph (2), the
S Agency may borrow sums required by it for meeting any of

its obligations or discharging amy of its functions.

(1) The power of the Agency to borrow shall be :
exercisable only with the approval of the Minister responaible L
for finanée, 23 to the amoyunt, as to the sources of bommowing
uﬂluhﬁelﬁummm:ﬁyheﬁcﬂ

u{iﬁ hﬂumm;ﬂﬁlpﬂd
hﬂ‘ﬁ:’m.ﬂmhwwﬁﬂndw
subject to conditions.

B —{1) The Minisier mrﬁmﬁmrhﬁmmhm
and grants to the Agency, oul of sums placed upon
mﬂmmewhmﬂ
approved by the House of Representatives.

(2) With the of the Howse of
mnﬂnlﬂmuhgﬁlﬂ.ﬁm
of the principal and imeredt on any authorized borrowing of
hﬂm{ﬂ:ﬂuﬂmﬁmhmﬂmﬂn

N mhumw for finance is satisfied
that thiere has been defauli

in of
MOnEYs of inderest guaranieed mp:g
section, he shall direct the repayment oot of the Consobidated
Fund of the amount in respect of which there haa been such

"'ﬂ"" 9. The Agency shall make to the Acoountani-General, st
of such times and in such manner as the Minister responsible
advance andg  1or finance may direct, payments of such amounts as may be
hus wabued so directed in o towards repayment of advances made 1o
ta meet the Agency under paragraph B, and of any sums issued in
. fulfilment of any guarantee given thereunder, and payments
of interest on what i oulstanding foe the time being in respect
of such advances and of any sums issued at such mate as the
Minister aforesadd may direct, and different rates of interest -
may be directed as respects different advances or sums and

as respects interest for different periods.

ii‘?
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1—{1) The Agency shall keep nccounts and other reconds
in relation to ity business, and shall prepare annually a
atntement of accounts in a form satrsfactory o the Mindster,
mmmmmmwm

(2} The accounts of the Agency shall be audited
annually by nuditors appointed by the Agency and approved
by the Minisier.

(3} So soon as the sccounts of the Agency have been
audited, the Agency shall send the staternent of its accounts
o the Mintster together with a copy of the auditor's report
therendi.

(4) The Auditor-General shall be entitled at all times
o examine the acoounts and ofther records in relation 1w the
Agency.

Annual plan, report and estimates,
11.—{1) The Agency shall—

{a) inrespect of each financul year, other than the first
vear of the Agency’s operabion; and

(b)  before o date specified by the Minister,

Mm&ﬂhﬂhnﬂhﬂlﬂmlmmh

annual plan) setting out bow the Agency intends 1o exercise
its functioms dunng the financtal year

(2) The anmual plan chall include & statement of—
(1) the Agency's ohjectives for the financial year,

(b} the Agency's performance targets for the fnancial
year (whether or pol relating o its objectives);

(e} the Agency's prorities for the financial year,

{d) the financial resources expected 1o be available to
the Agency for the financial year; and

{e) the propased allocation of those resources.

{1} Where an annual plan is submitted to the Minister
pursuant to this paragraph, the Minister may—

{a) approve the plan and notfy the Agency of the
approval; of

{b)  disapprove the plan and—

) alall mform the Agency of the reasons for
the digappwoval; and
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(i)  may require the Agency to revise the plan in
the manner specified by Mimister.

i mlhnanEIh}.wLmhw
revise the annual incorporating the revisions
subemit the revised anmal plan to the Minsster.

{5) The Agency shall, within three months after the
end of cach financial year, or within sach longer period as the
TmmTMM“mhﬁ

transmutied to the Minister o report dealing pencrally
the activities of the Agency dunng the preceding financial
year,

(6] The Ministcr vhall cause copics of the report
ogether with copees of the statement of accounts and the
auditor's repont thereon o be laid an the Table of the Hoise

of Representatives and of the Senate.
Use of 12. Information ohinined by or oo behall of the Agency in
information  cogpection with the exercise of any of its functions may be
BY ABSY. ced by the Agency in connection with the exercise of any of
is other fubciians.
Disclonure of  13.—{1) Information which is held by or on behalf of a
information  permitted person, whether it was obiained before or afber the
W ARSIEY  coming into force of this Act, may be disclosed 1o the Agency
for the purpose of the exercise by the Agency of its functions,

(2} Adischsure under this paragraph shall not be taken
to breach any restriction on the disclosure of information,
however impossd:

Provided that nothing in this paragraph authorises the maling
of n disclosure that 18 prohibited by the Accesa to Inforrmation
Act,

{3) This paragraph does mot affect any power 1o
disclose that exists apari from this section.

{4) For the purposes of this Schedule, the permitied
persons are—
fa) & comuble;
(b))  the Commussioner of Inland Revenue;
€] the Commussioner of Cusioms;
(@)  the Director of Public Prosecitions;
i) Emmwmw
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{5) The Minister—

(0) may by order designaie a5 permunied persons
such ether pervons who exercise functions which
the Minister believes are of a public nature; and

(b)  shall specify in the order the functions in respect
of which the designotion s made.

(&) Information shall not be disclosed under this
paragraph on behalf of the Commissioners of Inland Revenue
or on behalfl of the Commismioper of Custorm  unless the
Commissiopers concerned pnhonse the disclosure.

(7} The power to authorise a disclosure under
subsection (&) may be delegated (either generally or for a
specified purpose)—

{(a}  mthe case of the Commussioners of Inland Revenoe,
to an officer of the Board of Inland Revenue,

(b} i the case of the Commussioner of Cusioms, 10 8
custors officer.

14.—{1) Subsection (X} applies to nformation obtamed under
paragraph 13 from the Commissioners of Inland Revenue or
from the Commissioner of Customs or from i person acting on

behalf of either of them.

{2) The information referred 1o in sub-paragraph (1)
shall not be further disclosed except—

(2} for s purpose connected with the exercise of the
Apency’s functions; and

(b} with the comsent of the Commissioners concerned.

(3) Consent under sub-paragraph (2) may be given—
(a) inrelation o s particular disclosure; or

(b} m relabion 1o disclosures made i circumstances
specified or described in the consent.

(4) The povwer 16 consent 10 further disclosare under

Wﬂﬂlmhmmmwh

(8} inthe case of the Commissioners of Infand Reverue,
to an officer of the Boasd of Inland Revenue;
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{b) in the case of the Commissioner of Customs,
to acustoms officer.

(3} Sub-paragraph (&) spplies to information
obtained under paragraph 13 from n permitted person other
than the Commissioners of Inland Revenue or the
Commissioner of Customs or & person acting on behalf of
either of them:

tﬂ;wuﬂmdprm:hdhdunmhnﬁ:
referred to I!Irlm T Agency make
#ﬂ:lltnhhﬂ@mmmﬂuunmm

Agency s the permitted thinks appropriate,
and the information shall not be further disclosed in
confravention of the conditions,

15.—(1) qumnuﬂnuhﬂhdhrﬂhﬂ{e
with the exercise ol any ol its functioms
the Agency if the disclosure is furlhpulp:lud—

{2}  anycriminal investigation that is being o may be
carmed o, whether in Januaica ﬂ'ihﬂ‘m

(h)  any eriminal proceedings that have been or may
be started, whether in Jomaica or ebsewhere;

e} the exercise of the Agency's functions:

{d) the exercise by the Director of Public Prosecutions
of functions under Par I1;

{e)  the enercise by a customs officer or a constable of
his funcrions under secucns 72 1o £3 of Pant 1V;

i  safeguarding national secunty;

ig) investigations or procecdings outside Jarmaica,

in accondance with the provisions of the Mutual
Asuistance (Criminal Matiers) Act: or

{h)  the exercme of » designated function

(2) Where the Agency makes 8 disclosure of
information for a purpose specified in {1}, the
Agency may make any further disclomune of the i
by the person 10 whom the disclosure is made, subject 1o
such conditions ax the Agency thinks fit.

(3) A person referred to in sub-paragraph (2) shall

not fanther disclose the mformation in contravention of the
comnkitiona.
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{4) A disclosure under this paragraph & not o be
taken 1o breach any restriction on the disclosure of infor-
mation, however imposcd:

Provided tha! nothing in this paragraph authorises
the rmaking of a dischosure that coniravencs the Acccas o
Information Act.
(5) In sub-paragraph (1 )(h), & designated function is
a function that the Minister designates by order to be &
. function of & public nature for the purposes of this paragraph.

Picudonyme.  16.—(1) This paragraph applies to a member of staff of the
Agency if—
(a) he is autharised (generally or specifically) by
the Director to do anything for the purposes of
this Act; and

{b) it is necessary or expedient for the purpose of
doing the thing for the member of the staff of

the Agency to identify himsell by name.

(2) The Director may divect that such a member of the
stafT of the Agency may for that purpose identify himself by
means of a pseudonym.

(3) For the purposcs of any proceedings or apphication
under this Act a certificate mgned by the Threctar which
sulliciently identifies the member of the staff of the Agency
by reference 1o the pseudonym is conclusive evidence that
the member of the staff of the Agency is sutharised 10 wse the
pacudomym,

(4) Inawy proceedings or application under this Act,
a member of staff of the Agency in respect of whom a direction
under this section is m force shall not be asked, and ifaaked s
nol required o pnawer, sy question thar is likely to reves] his

true identity,
SECOND SCHEDULE {Section 6)
. m I.Mﬂmhﬁﬂhhmmﬂh

{2} secction 3, &, TA or 8 (imgporting of exporing
. dangerods drug),
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) section 5, Ta), 7B, BA or 11 (cultivating,
manuafaciuring, sélling, dealing in or trans-
porting dangerous. drug);

fe}  section 16 or 17 {removal of or tempering with
dangerons drug);

{d} wection 21A (traffic of dangerous drugs
though the post).

Momey 2 Anoffence under sectiom 92 or 93 of this Act. -
Marder. 3.1} Anoffence uniter any of the following provisions of

Wefmilion, the Offences Against the Person Act—

m::::: {a)  sechon 5556, 57, 6ar 61 {abduction of fermabe);

(b)  section 58 or 59 (procurement of female);

() section 63 of 64 (encouraging or living off the

(d)  66{opeation of brothel);

(g} &9 or 70 (child stealing. kidnapping),

{2} Murder falling within scction 2{1)e) of the
fTences Against the Person Act (aaoder parsuant 1o an
armngement for valuable corsideration),

At 4, Any ol the following provisions of the Firearma. Aci—

- {8} secton 4 | pmpodting or exporiing (rearms of
LH IR
(b} iﬂhnﬂm“ﬂhhm
ammunifion of & profibited weapon);
(g} section 10 (purchase, acquisition, sale of
trunsfer of firedrma, anmmunition or & prohibited
WeRpon);
idy section 13 or 15 {repairing. testing or
converting firearm, ete ),
Forgery. 5. An offence under any of the following provisions of the
Forgery Act—
(3} section |2or 13 (naking or having possession -
of paper of implements of forgery);

|l...l
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{b) scction 14 (imiation of currency notes).

6. An affence under amy of the lollowing provisions—

{8} section 46 (dealings which infringe copyright)
or 134 {makmg, dealing with or using illicit
recordings) of the Copyright Act;

(b) section 38 of the Patents Act (making false
marks}.

7. An offence under any of the following provisions of the
Larceny Act—
(s) section 22 (larceny or embezziement by clerks or

servantsf;

(b) section 43 (demanding money, ete, with
menaces);

(¢} wection 45 (threatening to poblish with intent to
exton),

E. Anoffence of—

(a) amempting, conspiring or inciting the
commission of any of the offences specificd in
any of paragraphs 1 1o 7;

() aiding, abetting. counselling or procuring the
commission of such an offence.
THRD SCHEDULE {Section 39)

1. Power 1o sell the property or any part of if of iterest im it
1. Power to incur expenditure for the purpose of —
(a) =cquinng any pan of the property, or any interest
i it, which s ol vesisd in the Agency,
{b} discharging any habilities, or extmguishing any
rights, 1o which the propeity is subject,
3.~—{1] Power o manage propery.

(2) Managing property includes doing anything
mentioned in section 42(13).
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4. Power to start, carry on or defend any legal proceedings
in respect of the property.

5. Pouer to nuhcm;l:mrp'mﬁn or other arrangement in
connection with any claim relating to the property,

b.—{1) Forthe purposes of, or in connection with, the exercise
of any of is powern—
fa)  power by his official name to do any of the
things mentioned in sub-paragraph (2);
(b}  power to do any ather act that is necessary or
expecient.

(2) The things referred to i sub-paragraph { 1 )a) are—
(a)  habding property;

(€)  suing and being sued;

() employing agents;

{e)  executing a power of attorney, deed or other
Instrment.

FOURTH SCHEDULE {Section 94)
L.:m A busainess is i the regulated sector if the business

() & finencial institution; or

(b] & dessgnared non-fimancial institution.

{2} Inthis Act, “designated non-financial natinition™
TEans & persodn who i—

{a) ﬂwﬁwﬂmmwm

{b)  designated as 2 non-financial institution for the

purposes of this Act by the Minister by order
subject to nffirmative resolution.

2. Each of the following 15 a supervisory autharitics.
autharity—

(a)  the Nank of Jamaica;

ikl the Financal Services Commuission.
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MEMORANDUM OF OBIECTS AND REASONS

The Drug Offences (Forfeiture of Procecds) Act contains provisions for
forfeiture, aimed at divesting criminals of the illegal fruits of their criminal acts.
However, that Act has significant lmitations o its scope and effectiveness, which
require urgent remedial action. In tems of the offences targeted, experience has
shown that there ia a vast array of serious crimes in which criminals are engaged
that are outside the scope of that Act. In particular, organized crime networks are
now increasingly involved in such diverse activities as arms and hurman trafficking,
terrorism, extortion, blackmail and sophisticated kinds of fraud. The ease with
which crime now crosses international borders makes it imperative that domestic
legislation respond to these developments.

The Drug Offences (Forfeiture of Proceeds) Act also fails to take account of
the practical reality that organized crime is structured as an ongoing business, not
 "onc-off" operation. Typically, therefore, the assets accurmulated over time by a
person engaged in serious crime are a product of lis general career in illegal
activity. Jamabcan courts, however, have no power o authorise the confiscation
of assets or benefits that are derived from the general criminal lifestyle of the
defendant, as opposed to specific criminal acts evidenced by a eonviction.

Another area of deficiency concerns the lack of legslative authonty to forfeit
property reasonably suspected to be derived from criminal conduct, where no one
has been beld criminally lable for that conduct. There are serious practical
implications of this restriction. The law enforcement agencies may have cogent
evidence of the txinted origine of particular property, yet be unable to effect
forfeiture proceedings because a criminal charge cannot be brought agaimst a
specific person. This is especially trae of crimunal masterminds, who through a
sophisticated network arc often adept ot insulating themselves against specific
criminal charges. The consequence of this is that the law enforcement agencies,
to the extent that they are successful, aze usually only able o proceed against
persans at the lower levels of the criminal herarchy.

A decision was therefore taken to enact legislation to adidress these deficiencies.
A decision has also been taken to repeal the Money Laundering Act and to enact
mare comprehensive legislation to deal with moncy laundering.

This Bill secks to give effect 1o those decisions.

De PETER PHILLIPS,
Minister of National Security.
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SECTIONS 2 AND 13 OF THE MUTUAL ASSISTANCE
(CRIMINAL MATTERS) ACT WHICH IT IS PROPOSED TO AMEND

2. In this Act—

“prescribed offence™ means—
{(a) aprescribed offence as defined in the Drug Offences (Forfeinre
of Proceeds) Act;

{t) an offence aguinst the law of a relevant foreign stte which
mvalves—

(@  the production, mamfcture, supply of or other
dealing i dangerous drugs;

() the transportation, storage, impartation o export
of dangerous drugs;

() money laundering, and aiding, abeiting,
counselling, procuring or conspiring as to, the
commission of any such offence;

“realizable property”™ has the same meaning a4 in the Drug Offences
{Forfeiture of Proceeds) Act.

— — -

13,—{1} The Central Authority may, in its discretion, request an appropriate
suthority of 2 foreign state 1o make srrangements for the enforcement of —

{a)  wnorder made by a coun in Jamasca under a law in force in Jamaica
with regard 1o the forfeiture of property that is believed to be located
im the foreign state;

(b) & pecuniary penalty onder or other order made by & court in Jumaica
under the Drug Offences (Forfeinue of Proceeds) Act where some or
all of the property available to mtisfy the order is believed 1o be
located in the foreign stale,

L -— -




SECTION 27 OF THE MUTUAL ASSISTANCE (CRIMINAL MATTERS)
ACT WHICH IT IS PROPOSED TO AMEND

27.—{1) Where a relevant foreign state requests the Central Authonty to
make arrangements for the enforcement of—

. — —

(8) Upon a request by a forcign state the Central Authority may in its
discretion and on behalf of that state—

{a)  =pply o the Supreme Court for a forfeinre orderor pecuniary penalty
onder under the Drug Offences (Forfiisere of Proceeds) Act in relation
to property that is believed to be located in Jamica; and

(b) make arrangements for the enforcement of any onder so made.

SECTION 292 OF THE JUDICATURE (RESIDENTMAGISTRATES)
ACT WHICHIT IS PROPOSED TOAMEND

292. The entries made under section 291, or & copy hereof purporting to bear
tlic seal of the Court, and to be minites of signed and certified as 2 true copy by
the Clerk of the Cowrts, shall at all times be sdmitied in all Courts and  places
whatsoever as prima facie evidence of such entries, and of the facts therein
stated, and of the proceedings therein refemred 1o, and of the regularity of such
pro<eedings.

SECTION T0F THE SHARING OF FORFEITED PROFERTY ACT
WHICH IT 15 PROPOSED TO AMEND

2.—(1) In this Act, unless the conlext otherwise requires—
“Convention™ means the Vienna Convention Against [Hlicit Traffic in
Narcotic Dmugs and Psychotropic Substances, 1988;
“eonvention state™ means a foreign state which is a party to the Convention,
“forfeited property” means any property which is the subject of a relevant
agreement, being property which falls within any of the following
categorics—

(a) any property which s forfeited pursuant to a forfeiture
order made under section T of the Drug Offences
(Forfeiture of Proceeds) Act;

(b}  anyamount paid pursuant (o an onder made wnder section
12 of that Act (payment instead of farfeiture order);



(e} any amouont paid under & pecuniary pen-alty o'rder
mmde under section 14 of that Act,

{d) any property which, pursuant to a request by a
eonpvention suie i the subject of—

()  a foreign forfeiture onder or & foreign pecuniary
penalty order registered in the Supreme Court
and having effect, pursmant to section 27(3)
and (4) of the Mumual Assistance (Criminal
Maniers) Act; or

{#i) a forfeitare order or & pecuniary peralty order
under the Drug Offences (Forfeiture of
Procesds) Act made and enforced umder
section 27(8) of the Mutual Assistance

(Criminal Matters) Act;
{e) any property located in & convention state—

{i) in relation go which a request is made to that
pinte, under section 13 of the Mutoal
Assistance (Criminal Matters) Act, for the
enforcement of a forfeature order or pecumary
penalty onder made under the Drag Offences
{Forfeiture of Proceeds) Act; or

(i} winch is forfesrted in a convention siabc under
the laws of that siate;

- =¥ L

SECTION 4 AND $ OF THE SHARING OF FORFEITED PROPERTY ACT
WHICH IT IS PROPOSED TO AMEND

4.—{1) Forfeited property may be shared with a convention state only if the
Atomey-General certifies in writing that it is proper for the propetty to be so
shared.

(2) The Attorney General shall, in tssuing a certificate under subsection

(1}, have refard to the provisions of the Drug Offences (Forfeiture of Procesds)
Act and any other relevant law.
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5. —{1) There shall be established for the purposes of this Act, a fund o
which shall be paid—
{a) any amount paid to the Crown pursuant to section 12 of the Drug
Offences (Forfeihire of Proceeds) Act in relation to property which
is the subject of a relevant agreement; '
(b}  the proceeds of the sale of any property to which a certificate under
section 4 relates; and
f¢) any amount’s transmitted to Jamaica pursuast to & relevant =
agreernent,

{2) The fund referred to in subsection (1) shall be under the control and
management of a public officer designated by the Minister.



