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A BILL

ENTITLED

AN ACT to Provide for the investigation, identification and recovery
of the proceeds of crime and for connected matters.

[ ]

BEITENACTEDby The Queen's Most ExcellentMajesty,by and
with the advice and consent of the Senate and House of
Representatives of Jamaica, and by the authority of the same, as
follows:-

Preliminary

1. This Act may be cited as the Proceeds of Crime Act, 2005,
and shall come into operationon a day appointedby the Ministerby
notice published in the Gazette (hereinafter referred to as the
appointed day).

2. In this Act-

Shorttitle.

Inter-
pretation.

"Agency" means the Assets Recovery Agency referred to in
section 3;
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"authorisedfinancialinvestigator"means-

(a) a member of the Constabulary Force so designated
by the Commissionerof Police;

(b) an officerof theAgency;or

(c) anyotherpersonso designatedbythe Minister;

"benefit"includesanyproperty,serviceor advantage;

"Court" meansthe SupremeCourt;

"criminal conduct" means conduct occurring on or after the
appointedday,beingconductwhich-

(a) constitutesan offencein Jamaica;or

(b) occursoutsideof Jamaica andwould constitute
such anoffenceifthe conduct occUlTedin Jamaica;

"Director" means the Director of the Assets Recovery Agency as
specified in section 3 (2);

"enforcing authority" means-

(a) the Agency, where it makes an application under
section 5(1);

(b) the Director of Public Prosecutions, where he
makes such an application;

"financial institution"means-

(a) abank licensedundertheBankingAct;

(b) a financialinstitutionlicensedundertheFinancial
InstitutionsAct;

(c) abuildingsocietyregisteredunderthe Building
SocietiesAct;

(d) a society registered under the Co-operative
SocietiesAct;

(e) a person wh~

(i) engagesin insurancebusinesswithinthe
meaningofthe InsuranceAct;

.
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(n) performs services as an insurance
intennediary within the meaning of the
InsuranceAct,

but does not includean insuranceconsultantor an adjuster;

(f) a person licensed under the Bank of Jamaica
Act to operate an exchange bureau;

(g) a person licensedunder the SecuritiesAct as a
dealer or investmentadviser;

(h) a person whose regular occupationor business
is the provision of trust services;

(i) money transfer and remittance agents and
agencies approvedunder the Bank of Jamaica
Act;

(j) any other person declared by the Minister
responsiblefornationalsecurity,by ordersubject
to affinnative resolution, to be a financial
institution for the purposesof thisAct;

"forfeitureorder" means an order under section 5 (2) (c) or (3)
(a);

"ftee Pll?Perty"meanspropertyin respectof whichno forfeiture
order is in force under any other law;

"generalcriminalconduct" in relationto a defendantmeans all
the defendant's criminal conduct occurring after the
appointed day;

"offence concerned" means the offence referred to in section

5(1) or 52(1)(a), as the case may require;

"overseasauthority"meansan authorityin a countryor territory
outside Jamaica,whichhas responsibilityfor-

(a) making a request to an authority in another
countryortenitory(includingJamaica)to prohibit
dealingwith relevantproperty;or
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(b) canyingoutaninvestigationintowhether-

(i) propertyhasbeen obtainedas a resultof
or in connectionwith criminalconduct;
or

(ii) a money laundering offence has been
committed;

"particularcriminalconduct"inrelationto a defendantmeansall
of the defendant's conduct, occurring on or after the
appointedday,whichconstitutes-

(a) theoffenceconcerned;

(b) offencesofwhichthedefendantwasconvictedin
the sameproceedings as those in which he was
convictedof theoffenceconcerned;or

(c) offences which the Court will be taking into
considerationin sentencingthe defendantforthe
offenceconcerned;

"pecuniarypenaltyorder"meansan orderunder section5(3)(b);

''property''meansallpropertywhereversituate,including-

(a) money;

(b) all formsof real or personalproperty;and

(c) things in action and other intangible or incorporeal
property;

"realizableproperty"means-

(a) any treepropertyheldby the defendant;or

(b) anytree propertyheldby the recipientof a taintedgift;

''recipientofa taintedgift"meansapersontowhomthedefendant
hasmadethe gift;

"recoverable amount" means the amount payable under a
pecuniarypena1tyorder;

l
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"restraintorder"means anordermadeunder section33.

(2) Agift, whethermadebeforeor afterthe appointedday,is
taintedif-

(a) wherea courthas decidedthat thedefendanthas a criminal
lifestyl~

(i) itwasmadebythedefendantatanytimeafterthe
firstdayof theperiodof sixyearsendingwith-

(A) thedaywhenproceedingsfortheoffence
concerned were started against the
defendant;or

(B) if there are two or more offences and
proceedings for those offences were
startedon differentdays,the earliest of
those days;or

(ii) it was made by the defendant at any time and
was of propertywhich-

(A) wasobtainedby thedefendantasa result
of or in connectionwith the defendant's
generalcriminalconduct;or

(B) inwholeor inpart,directlyor indirectly,
represented in the defendant's hands,
propertyobtainedby the defendant as a
result of or in connection with the
defendant'sgeneralcriminalconduct;or

(b) where a courthas decidedthat thedefendantdoesnothave
acriminallifestyle,thegiftwasmadebythedefendantatany
timeafter-

(i) the date on which the offence concerned was
committed;or

(it) the dateof the earliestoffenceconcerned,where
thedefendant'sparticu1arcriminalconductconsists
of two or moreoffencescommittedon different
dates.
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(3) For the purposesof subsection(2}-

(a) anoffencewhichisacontinuingoffenceiscommittedonthe
firstoccasionwhenit is foundto be committed;and

(b) the defendant's particular criminal conduct includes any
conduct that constitutesoffences that the Courthas taken
intoconsiderationin decidingthe defendant's sentencefor
the offenceconcerned.

(4) Wherethe defendanttransferspropertyto anotherperson
foraconsiderationthevalueofwhichissignificantlylessthanthevalue
of the propertyat the timeof the transfer-

(a) the defendantis to be treatedas makinga gift;and

(b) thepropertygivenistobetreatedassuchshareintheproperty
transferredas is representedby the traction-

(i) whosenumerator is the differencebetween the
valueofthe considerationgivenandthevalueof
thepropertyat the time of the transfer;and

(n) whosedenominatoris the value of theproperty
at the timeofthe transfer.

(5) Subsections(6)and(7)applyfor the pwpose of deciding
the value of a tainted gift and the material time is the time the court
makesits decision.

(6) Thevalueatthematerialtimeof a taintedgiftis thegreater
ofthefollowing--

(a) thevalue,atthetimeofthegift,ofthepropertygiven,adjusted
to takeaccountoflater changesin the valueof money;

(b) the value,at thematerialtime, of the property foundunder
subsection(7).

(7) Thepropertyfoundunderthis subsectionis-

(a) if therecipientholds thepropertygiven,thatproperty;

(b) if the recipient holds no part of the property given, any
propertyintherecipient'shandswhichdirectlyor indirectly
representsthepropertygiven;
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(c) if therecipientholdspartofthepropertygiven,anyproperty
in therecipient'shandswhichdirectlyorindirectlyrepresents
the other part of the property given.

(8) The followingrules apply in relation to property-

(a) propertyis heldby a personif thatpersonholdsan interest
in the property;

(b) property is obtainedby a person if that person obtains an
interest in the property;

(c) property is transferredby a person if that person transfers
or grants an interest in the property to another person;

(d) referencesto propertyheldby a person includereferences
to property vested in that person's trustee in bankruptcy
or liquidator;

(e) references to a beneficial interest in property held by a
person includereferencesto an interestthat wouldbe held
by the person beneficiallyif the propertywere not vested
as described in paragraph (d);

(f) references to an interest in relation to land are references
to any legal estate or equitable interest or power;

(g) referencesto an interest in relation to property other than
land include references to a right (including a right to
possession).

(9)Referencesto sentencinga defendantforanoffenceinclude
referencesto dealing with the defendantotherwise in respect of the
offence,pursuant to the provisionsof the CriminalJustice (Reform)
Act.

(10) Nothing in section 5 (making of order), 6 (criminal
lifestyle), 7 (conduct and benefit), 8 (assumptions for determining
benefit from general criminalconduct,9 (effectof forfeitureorder),
10 (voidable transfers), 20 (reconsiderationof case where no order
made), 21 (reconsideration of benefit where no order made), 22
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(reconsideration of benefit after order) or 30 (court'S powers on
appeal) refers to conductoccuning, offencescommittedor property
transferred or obtained, before the appointed day.

(11) Forthepwposeof theexerciseof anyfunctionunderthis
Act, where any sum of money is expressed in a currency other than
Jamaican dollars, that sum shall be taken to be the Jamaican dollar
equivalentcalculatedin accordancewiththe sellingrateof exchange,
as determined by the Bank ofJamaica's weighted average, as at the
endof the dayof realization.

PARTI. TheAssets Recovery Agency

3.-{1) InthisAct, theAssetsRecoveryAgencymeans-

(a) theFinancialInvestigationDivisionoftheMinistryofFinance
andPlanning;or

(b) anyotherentitysodesignatedby the Ministerbyorder.

(2) TheChiefTecbnicalDirectoroftheFinancialInvestigation
Division or,where anotherentity is designated as theAgency under
subsection (1), the person in charge of the operations of that entity,
shallbe theDirectorof theAgency.

(3) TheprovisionsoftheFirstScheduleshallhaveeffectasto
the conductof theoperationsoftheAgencywithrespecttotheexercise
of its functionsunderthisAct.

(4) TheAgency shall have such functions as are conferred
upon itby thisor anyotherenactmentandmaydo anything(including
thecarryingoutof investigations)thatis appropriatefor facilitating,or
is incidentalto, theexerciseofits functions.

(5) TheAgencyshallgivetheMinisteranyadviceorassistance
that the Ministerreasonablyrequiresandthat-

(a) relatesto mattersconnectedwiththe operationof thisAct;
and

(b) is designedto helptheMinisterto exercisehis functionsso
as to reduce crime.

l
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(6) The provisions of paragraphs 12 to 15 of the First First
Schedule have effect with respect to the disclosure of infonnation Schedule.
to or by the Agency and the use of such infonnation.

4.-(1) Everyentitythat has functionsrelatingto the investigation
or prosecution of offences shall co-operatewith the Agency in the
exerciseof its functions.

(2) The Agency shall co-operate with the entities referred
to in subsection (1) in the exercise of any functions conferred on
such entities under this Act.

PARTll. Forfeiture Orders and Pecuniary Penalty Orders

5.-(1) Subject to subsection (9), the Court shall, upon the
application of the Agency or the Director of Public Prosecutions,
act in accordance with subsection (2) if the Court is satisfied that
a defendant is-

(a) convictedof anyoffencein proceedingsbefore the Court;
or

(b) committedto the Courtpursuantto section 52 (committal
from Resident Magistrate's Court with a view to making
forfeiture order or pecuniary penalty order).

(2) The Court shall-

(a) detennine whether or not the defendant has a criminal
lifestyleandhasbenefitedfiomhis generalcriminalconduct;

(b) if the Court determinesthat the defendant does not have
a criminallifestyle,detenninewhetheror not the defendant
has benefited from his particular criminal conduct; and

(c) identify any property used in or in connection with the
offence concerned and make an order that that property
be forfeited to the Crown.

(3) Where pursuant to subsection(2) the Court determines
that the defendant has benefited from criminal conduct, the Court
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shall identify the property that represents the defendant's benefit
from criminalconduct, and-

(a) make an orderthat the propertybe forfeitedto the Crown;
or

(b) order the defendant to pay to the Crown an amount
(hereinafterreferredto as therecoverableamount)equalto
the value of his benefits, assessed in accordancewith the
provisionsof this sectionand sections6, 7, 8 and 11.

(4) h1consideringwhethera forfeitureorder shouldbe made
under this section,theCourtshallhaveregardto-

(a) therightsandinterests,ifany,ofthirdpartiesintheproperty;

(b) the gravityof theoffenceconcerned;

(c) anyhardshipthatmayreasonablybe expectedtobe caused
to anyperson by the operation of the order; and

(d) theusethatisordinarilymadeoftheproperty,ortheintended
use of the property.

(5) Wherethe Courtis satisfiedthat a fQrfeitureordershould
be made against property referred to in subsection (3), but that the
property or any part thereof or any interest therein cannot be made
subjectto such an order,and, inparticular-

(a) cannot,on the exerciseof duediligence,be located;

(b) hasbeentransferredto a thirdpartyin circumstanceswhich
do not give rise to a reasonable inference that the title or
interest was transferred for the purpose of avoiding the
forfeitureof theproperty;

(c) is locatedoutsideJamaica;

(d) has been substantially diminished in value or rendered
worthless;or

(e) has been commingledwith other property that cannot be
dividedwithoutdifficulty,

the Court may, instead of ordering forfeiture of the property or part
thereof,or interesttherein,orderthedefendanttopay to the Crownan



11

amountequalto the value of the property,part or interest,as the case
maybe.

(6) Where the Court orders a person to pay an amount
under subsection(3)(b)or (5), that ordershallbe enforceableagainst
any free property of that person.

(7) The Court shall decide any question arising under
subsection (2), (3), (4) or (5) on a balance of probabilities.

(8) For the purposes of deciding whether a defendant has
benefitedftomcriminalconductand identifyingsuchbenefit,the Court
shall take account of-

(a) conductoccurringup to the timewhenthe Courtmakes its
decision;and

(b) property obtained up.to that time.

(9) The Court may, at any time before making a final
detenninationunder subsection(2),make an order for a valuationto
be carried out in relation to any property concerned in the
detennination,and may give such ancillarydirectionsas it considers
necessary for that purpose.

(10) In any case where the Court is satistied-

(a) as to the matters referred to in subsection (1)(a);

(b) that no applicationunder subsection(1) has been made to
the Court in respect of the case; and

(c) it is appropriate to act under this subsection,

the Courtmay refer the case to the Directorof Public Prosecutions,
alongwiththe notesof evidenceandthe Court'sobservationsthereon,
for the purpose of considering whether an application ought to be
made under subsection (1).

(11) The enforcingauthorityshall-

(a) giveno lessthanfourteendayswrittennoticeofanapplication
for a forfeiture order or pecuniary penalty order to the
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defendantandtoanyotherpersonwhotheenforcingauthority
has reasonto believe mayhave an interest in the property
concernedintheapplication;

(b) cause a copy of the notice to be published in a daily
newspaperprintedandcirculatedin Jamaica.

6.--{1) Adefendantshallberegardedashavingacriminallifestyle
if the offenceconcerned-

(a) is specifiedinthe SecondSchedule;

(b) constitutes conduct forming part of a course of criminal
activity,&omwhichthedefendantobtainsabenefit;or

(c) is committed over a period of at least one month and the
defendanthasbenefitedfromtheconductwhichconstitutes
theoffence.

(2) Conduct formspart of a course of criminal activity if the
defendanthasbenefitedfromtheconductand-

(a) in the proceedingsin whichhe was convicted,he was also
convictedof atleastone otheroffenceconsistingof conduct
fromwhichhehasbenefited;or

(b) in the period of ten years ending with the daywhen those
proceedingswere started(or,if there ismorethanone such
day, the earliest day) he was convicted on at least two
separateoccasionsof anoffenceconsistingof conduct&om
whichhehasbenefited.

(3) fu thissection,"benefit"-

(a) for thepurposesof subsection(l)(b) is-

(i) benefit from conduct which constitutes the
offence;

(n) benefit&omanyotherconductwhichformspart
of thecourseof criminalactivityandconstitutes
an offence of which the defendant has been
convicted;

(tiI) benefit&omconductwhichconstitutesanoffence
thathasbeen orwill be taken intoconsideration

'-

,
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by the Court in sentencingthe defendant for an
offencementionedin sub-paragraph(i)or (ii);

(b) forthe purposesof subsection(1)(c) is-

(i) benefit from conduct which constitutes the
offence;

(n) benefitftomconductwhichconstitutesanoffence
that hasbeen orwill be takenintoconsideration
by the Court in sentencingthe defendantfor the
offencementionedin sub-paragraph(i).

(4) TheMinistermaybyordersubjecttoaffinnativeresolution
amendthe SecondSchedule.

7.-(1) Apersonbenefitsftomconductifhe obtainsabenefit Conductand
as a resultof or in connectionwiththe conduct. benefit.

(2) For the purpose ofmaking a pecuniary penalty order, a
person who obtains a non-pecuniary advantage as a result of or in
connectionwith conductshallbe deemedto have obtainedas a result
ofor inconnectionwiththeconduct,a sumofmoneyequalto thevalue
of thenon-pecuniaryadvantage.

(3) References to property or a non-pecuniary advantage
obtainedin connectionwithconduct,includereferencestopropertyor
a non-pecuniary advantage obtained both in that and some other
connection.

(4) ITapersonbenefits ftom conduct,hisbenefit is-

(a) for the purposesof making a forfeitureorder,the property
obtainedas a resultof or in connectionwiththe conduct;

(b) for the purposes of making a pecuniarypenalty order, the
value ofthe benefitobtainedas a resultof or in connection
withthe conduct.

8.-(1) Subjectto subsection(3),wheretheCourtdeterminesunder
section5 thatadefendanthasacriminallifestyle,theCourtshallmake
the assumptionslistedin subsection(2) forthe purposeof-

(a) determiningwhetherthe defendanthasbenefited fromhis
generalcriminalconduct;and

Assumptions
for deter-
mining
benefit from
general
criminal
conduct.
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,

(b) identifyinghisbenefit&omthatconduct

(2) Theassumptionsreferredto in subsection(1)arethat-

(a) anypropertytransferredto the defendant atany time after
the relevantdaywasobtainedbyhim-

(i) as aresultofhis generalcriminalconduct;and

(Ii) at the earliest time from which the defendant
appearsto haveheld it;

(b) anypropertyheldby thedefendantat anytime afterthedate
of convictionwasobtainedby him-

(i) as a resultofhis generalcriminalconduct;and

(n) at the earliest time from which the defendant
appearsto haveheld it;

(c) anyexpenditureincurredby the defendantat anytime after
the relevantdaywasmet frompropertyobtainedby him as
aresultofhis generalcriminalconduct;and

(d) forthepurposeofvaluinganypropertyobtained,or assumed
to have been obtained,by the defendant, he obtained the
propertyfreeof anyotherinterestsin it.

(3) TheCourtshallnotmakean assumptionundersubsection
(2) inrelationto aparticularpropertyor expenditureif-

(a) the assumptionis showntobe incorrect;or

(b) therewouldbe a seriousrisk of injusticeif the assumption
were made.

I

j
(4) Where the Court does not make one or more of the

assumptionssetout in subsection(2),the Court shall stateitsreasons.

(5) For the purposesof this section-

(a) wherenopreviousforfeitureorderorpecunimypena1tyorder
has been made againstthe defendant in relation to benefit

.

1.I
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from general criminal conduct, the "relevant day" is the first
day of the period often years ending with-

(i) the day when proceedings for the offence
concerned were started against the defendant; or

Cn) if there are two or more offences and proceedings
for them were startedon differentdays, the earliest
of those days;

(b) where aprevious forfeiture order or pecunimypena1ty order
has been made against the defendant in relation to benefit
from general criminal conduct-

(i) the ')-elevantday" is the daywhen the defendant's
benefit was calculated for the pmposes of the last
such order; and

Cn) subsection (2)(b) does not apply to any property
that was held by the defendant on or before the
relevant day;

(c) the date of conviction is-

(i) the date on which the defendant was convicted
of the offence concerned; or

Cn) if there are two or more offences and the
convictions were on different dates, the date of
the latest conviction.

9.-{1) Where a Court makes a forfeiture order the Court may give Effectof
such directions as are necessmy or convenient for giving effect to the fortfeiture
rd

order,
o er.

(2) Subject to subsection (3), where the Court makes a
forfeitureorder againstanyproperty,the propertyvests absolutelyin
the Crownbyvirtue of the order.

(3) Where property against which a forfeiture order has
been made is subject to the Registrationof TitlesAct-

(a) thepropertyvestsinthe Crownin equitybutnotat lawuntil
theapplicableregistrationrequirementshavebeencomplied
with;
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(b) the Crown is entitled to be registered as owner of the
property;

(c) the Commissionerof LandValuationhas poweron behalf
of the Crownto do, or to authorize the doing of anything
necessary or convenient to obtain the registration of the
Crownas owner,includingthe executionof any instnnnent
requiredto be executedby a person transferringan interest
in that kind of property.

(4) Where the Court makes a forfeiture order against
property-

(a) the property shall not, except with the leave of the Court
and in accordance with any directions of the Court, be
disposedof or otherwisedealtwith, by or onbehalf of the
Crown,before-

(i) the relevantappealdate; or

(ii) in the case of an absconding defendant, the
relevantperiodwithinthemeaningof section28
(variationof orderwheredefendantceasesto be
an absconder),whicheveris the later;

(b) if, after the relevant appeal date, the order has not been
discharged, the property may be disposed of and the
proceedsappliedor otherwisedealtwithin accordancewith
the directionsoftheAttorney-General.

(5) Withoutprejudiceto the generalityof subsection(4)(b),
the directionsthat maybe givenpursuant thereto include a direction
that propertyis tobe disposedofin accordancewith theprovisionsof
anyenactmentspecifiedinthedirection.

(6) Where the Court orders that property,other than money,
be forfeitedtotheCrowntheCourtshallspecifYintheordertheamount
representingthevalueofthepropertypursuantto thevaluationcamed
out under section5(9).
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(7) In this section,"relevantappealdate" means-

(a) the date on which the periodallowedbyrules of court for
the lodgingof an appealagainstaperson'sconvictionor for
the lodgingof an appealagainstthemakingof a forfeiture
order expires without an appeal having been lodged,
whicheveristhe later;or

(b) wherean appealagainstaperson'sconvictionor againstthe
makingof a forfeitureorderis lodged,thedateonwhichthe
appeal lapses in accordance with the rules of court or is
finallydetermined,whicheveristhelater.

10. The Court may-

(a) beforemakinga forfeitureorder;and

(b) in the caseof propertyinrespect of whicha restraintorder
was made, where a copy of the order was served in
accordancewith section33,

setasideanyconveyanceor transferof thepropertythatoccurredafter
the seizureof the propertyor the serviceof the restraintorder,unless
the conveyanceor transferwasmade forvaluableconsiderationto a
personactingin goodfaithandwithoutnotice.

"

ll.--{ 1) The provisions of this section shall apply with respect to Valueof
determining the value of property for the purposes of apecunimypena1ty propertyforthe purposes
order. of pecuniary

penalty order.

(2) Valuations under this section shall be determined pursuant
to a valuation carried out under section 5(9).

Voidable
transfers.

(3) Subjectto subsection(4), for the purposeof deciding the
valueat anytime of propertythenheldby aperson-

(a) thevalueof thepropertyisthemarketvalueof theproperty
at that time; or

(b) ifat that timeanotherpartyholdsaninterestintheproperty,
thevalueofthepropertyinrelationtothepersonisthemarket
valueof theperson's interestat that time,ignoringany lien
or encumbranceon the property.
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(4) Theprovisionsof subsections(5) to (7)shallapplyforthe
purpose of deciding the value of property obtained by aperson as a
result of or in connectionwiththe person's criminalconduct,and the
materialtime isthetimewhenthe courtmakesits decision.

(5) Thevalueof thepropertyat thematerialtimeis the greater
ofthefollowing--

(a) thevalueoftheproperty,atthetimewhenthepersonobtained
it, adjustedto take accountoflater changesin the value of
money;or

(b) the value,atthe materialtime, of the propertyfoundunder
subsection(6).

(6) Thepropertyfoundunderthis subsectionis as follows-

(a) if thepersonholds'thepropertyobtained,that property;

(b) if the person holds no part of the property obtained, any
otherpropertyin theperson's possessionwhich directlyor
indirectlyrepresentsthepropertyobtained;

(c) if the personholdspartof the propertyobtained,anyother
propertyintheperson'spossessionwhichd.irectlyorind.irectly
represents theotherpart of theproperty obtained.

(7) The references in subsection (5)(a) and (b) to the value
are to the valuedeterminedin accordancewith subsection(3).

Timefor 12.-{1) Subjecttotheprovisionsofthissection,theamountordered
payment. to be paid under a pecuniarypenalty order or an order under section

5(5) shallbe paid forthwithuponthe makingof theorder.

(2) If the defendantsatisfiesthe Courtmaking the orderthat
the defendant needs additionaltime to pay the amount ordered to be
paid,theCourtmayspecify,intheorder,theperiodwithinwhichpayment
shallbe made.

(3) Theperiodspecifiedunder subsection(2}-

(a) shallstart fromthe dateonwhich the order is made; and

(b) shallnot exceedsixmonthsfromthatdate.
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(4) The Court may, upon the application ofthe defendant,
extendthe period referredto in subsection(3) forsuch longerperiod
as theCourt considersfit,not exceedingtwelvemonthsftom the date
on which the order is made.

(5) TheCourtshallnotgrantadditionaltimeundersubsection
(2), or an extension under subsection(4), unless the Court gives the
enforcingauthorityanopportunityto makerepresentations.

(6)Aperson who failsto pay anyamountrequiredto be paid
by that person under a pecuniary penalty order or an order under
section 5(5), within the time allowed under this section for such
payment,commits an offenceand is liableupon convictionbefore a
Resident Magistrate to imprisonment for term not exceeding five
years.

13.--(1) Wherethe amountrequiredto be paidbya personunder Intereston
a pecuniary penalty order or an order under section 5(5) is not paid unpaidsums.
withinthetimerequiredundersection12-

(a) that person is liable to pay interest on the amount in
accordancewiththeprovisionsof this section;and

(b) such interest shall be recoverable as if it were part of the
amount requiredto be paid underthe order.

(2) Interestpayableunderthis sectionshallbe--

(a) fortheperiodforwhichtheamountremainsunpaidafterit is
required to be paid under section 12;and

(b) attherateforthetimebeingapplicableinrelationtojudgment
debts under section 51of the Judicature(Supreme Court)
Act.

(3) For the purposes of this section, no amount shall be
construedas requiredto be paidunder section 12if-

(a) an applicationhas beenmadeundersection 12(4);

(b) the applicationhasnotbeendeterminedby the Court; and

(c) the period of twelve months ftom the date on which the
pecuniary penalty order or an order under section 5(5), as
the case maybe is made has not ended.
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14.-(1) Subject to subsection (2), the Court shall not take any
forfeitureorderorpecuniarypenaltyorderintoaccountindecidingthe
appropriatesentencefora defendant.

(2) In respect of the offenceconcerned, the Court shall take
accountof the forfeitureorderor pecuniarypenaltyorder,asthe case
may be, before--

(a) imposinga fineon thedefendant;or

(b) makinganorderfallingwithinsubsection(3).

(3) Theordersfallingwithinthis subsection are--

(a) anorderinvolvingpaymentby thedefendant,otherthanan
order forrestitutionor thepaymentof compensationunder
anyother law;

(b) a forfeitureorderundertheDangerousDrogsAct;

(c) anyotherorderprescribedby the Ministerbyorder subject
to affinnativeresolution.

(4) TheCourtshallactinaccordancewith subsection(5)if the
Court-

(a) makes both a forfeiture order or pecuniary penalty order
andan orderforrestitutionorthepaymentof compensation
under any other law,against the same person in the same
proceedings;and

(b) believesthat thatpersondoes nothave sufficientmeansto
satisfyboththeordersinfull.

(5) The Courtshall-

(a) detennine the amountwhich the Courtbelieveswill notbe
recoverable underthe compensationorder becauseof the
insufficiencyoftheperson'smeans;and

(b) direct that such amount is to be paid out of any sums
recovered under the forfeitureorder or pecuniarypenalty
order, as the case maybe.
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15.-{1) The Courtmay-

(a) proceed under section 5 before sentencing the defendant
for the offenceconcerned;or

(b) postponeproceedingsundersection5 fora specifiedperiod
(hereinafterreferredto as thepostponementperiod).

(2) TheCourtmay extendthepostponementperiod:
Providedthat thepostponementperiod,includinganysuchextension,
shallnot, savein exceptionalcircumstances,exceed-

(a) twoyearsftomthedateofthedefendant'sconvictionforthe
offenceconcerned;or

(b) where the defendant appealsagainstthe conviction, three
months from the date on which that appeal is finally
determined.

(3) For the purposes of subsection (2), if there are two or
more offencesand the convictionsfor those offencesareon different
dates,the dateof convictionis the dateof the latestconviction.

(4) Apostponement or extension under this section maybe
made--

(a) on the applicationof the defendant;

(b) on the applicationof theenforcingauthority;or

(c) by the Courtof itsownmotion:

Providedthat an applicationforan extensionshallbe madebefore
the endof thepostponementperiod.

(5) Aforfeitureorder or pecuniarypenalty order shallnot be
invalidatedonlyon thegroundthattherewasadefectoromissioninthe
procedure relating to the application for or the granting of a
postponement:

Providedthat this subsectionshallnot applyif,beforeitmade
the order,the Court-

(a) imposeda fine;

Postpone-
ment.
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(b) madeanorderfallingwithinsection14(3);or

(c) made an order for restitution or compensation under any
otherlaw,

againstthedefendant.

16.-{1) Wherethe Courtpostponesproceedingsunder section5,
the Court may proceed to sentence the defendant for the offence
concerned:

ProvidedthattheCourtshallnot,duringthepostponementperiod-

(a) imposeafine;

(b)

(c)

make an order falling within section 14(3); or

make an order for restitution or compensation under any
other law,

againstthedefendant.

(2) TheCourtmay,atanytimewithin twenty-eightdaysafter
the end of the postponementperiod, varythe sentencepassed under
subsection (1) by imposing a fine or making an order referred to in
subsection(1)(b)or (c) againstthe defendant.

(3) Forthepurposesofanyappealagainstsentence,asentence
thatisvariedWldersubsection(2)shallbedeemedtohavebeenimposed
on the dayonwhich it is sovaried.

17.-{1) If the Court isproceedingunder section 5-

(a) in responseto an applicationby the enforcingauthority;or

(b) inpursuanceof section20,21or 22, theenforcingauthority
shall give the Court a statementofinformation within the
period specifiedby the Court.

(2) Wherethe enforcingauthorityallegesthat-

(a) the defendant has a criminal lifestyle, the statement of
infonnatlonrequiredWlderthissectionshallstatethematters
whichthe enforcingauthoritybelievesarerelevantasto-

(i) whetherthedefendanthasa criminallifestyle;

l
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(n) whether the defendant has benefited nom his
criminalconduct;

(m) identifying the defendant's benefit fTomhis
criminalconduct;

(tv) themakingbythe Courtof a requiredasswnption
under section 8; and

(v) the makingby the Courtof a decisionthat such
an asswnptionshouldnotbe madehavingregard
to the circumstances;

(b) the defendant does not have a criminal lifestyle but has
benefitedfromparticularcriminalconduct,the statementof
informationrequiredunderthissectionshallstatethematters
which the enforcingauthoritybelievesare relevantas to-

(t) whether the defendanthas benefited nom that
particularcriminalconduct;and

(n) identifying the defendant's benefit nom the
conduct.

(3) Wherethe enforcingauthoritygivesthe Courta statement
of information,the enforcingauthority-

(a) may at any time give the Court a further statement of
infonnation;and

(b) if the Court so orders, shall give the Court a further
statement of information within such time as may be
specified by the Court.

(4) A copy of the statement of information shall be served
on the defendant and any person who the enforcing authority has
reason to believe has an interest in property which is the subject of
proceedings for a forfeitureorder; and such person may appear and
adduce evidence at the hearing of the application.
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18.-(1) Where a statement of information is given to the Court
under section 17,the Courtmayorderthe defendant,withina period
specifiedby the Court-

(a) to indicatethe extent to which the defendant acceptseach
allegationinthestatementof information;and

(b) so far as the defendantdoes not accept such an allegation,
to giveparticularsof anymatterson which he proposes to
rely.

(2) If the defendantindicatesto the Court that he accepts,to
anyextent,an allegationin astatementof information,the Courtmay
treat the acceptanceas conclusiveof themattersto which it relatesfor
the pwpose of decidingtheissuesreferredto in section 17(2)(a)or (b),
as the case may be.

(3) If a defendantfailsin anyrespectto complywith an order
made under subsection (1), the defendant may be treated, for the
pwposesof subsection(2),asacceptingeveryallegationinthestatement
of informationexceptanyallegation-

(a) inrespectof whichhehas compliedwiththe order;and

(b) thatthedefendanthasbenefited:&omhisgeneralorparticular
criminalconduct.

(4) No acceptanceunderthis sectionof an allegationreferred
to in subsection(3)(b)is admissiblein evidenceinproceedingsforan
offence.

(5) For the purposes of this section an allegation may be
accepted, or particulars may be given, in a manner ordered by the
Court.

19.-(1) Where the enforcing authority accepts to any extent an
allegationmadeby thedefendant-

(a) in respondingto a statementof informationpursuantto an
order under section 18;or
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(b) in anyother statementgivento the Court in relationto any
matterrelevanttoidentifyingthedefendant'sbenefitfromhis
criminalconduct,

the Court may treat the acceptance as conclusive of the matters to
whichit relates.

(2) For the purposes of this section, an allegation may be
acceptedin a manner orderedby the Court.

(3) No allegationreferredto inthissection,whichamountsto
an admission by the defendant that he has benefited from criminal
conduct,is admissibleinevidenceinproceedingsforanoffence.

20.-(1) Subjectto the provisionsof this section,the Courtshall Recon-
act in accordancewith section5(2) (determinationwhetherto makea siderat'h

'on of
case w ere no

forfeiture order or pecuniary penalty order) if- orderwas
. made.

(a) any of the conditions referred to in section 5(2)(a) or (b) are
satisfied but no Court has proceeded under that section;

(b) there is evidence which was not available to the enforcing
authority on the relevant date;

(c) before the end ofthe period often years starting with the
date of conviction,the enforcingauthorityappliesto the Court
to consider that evidence; and

(d) after considering the evidence the Court is satisfied that it is
apPI:opriate to proceed under section 5.

(2) If the Court has already sentenced the defendant for the
offence concerned, section 5 has effect as if the defendant's particular
criminal conduct included conduct that constitutes an offence which the

Court has taken into consideration in deciding the defendant's sentence
for the offence concerned.

(3) Insteadof applyingtheprovisionsof section5(8),theCourt
shalltakeaccountof the followingforthepwpose of determiningthe
defendant'sbenefit-

(a) conductoccurringbeforetherelevantdate;

L
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(b) propertyobtainedbefore that date;

(c) propertyobtainedon or afterthat date, if the propertywas
obtained as a result of or in connection with, conduct
occurringbeforethat date.

(4) For the purposes of section 8-

(a) the assumptionsreferredto in section8 (2)(a) and(b)shall
not applyto propertyfirstheldby the defendantonor after
the relevantdate;

(b) the assumptionreferredto in section8(2)(c)shallnot apply
to expenditure incurred by the defendant on or after the
relevantdate;and

(c) the assumptionreferredto in section8(2)(d) shallnot apply
to propertyobtained,or assumedto havebeen obtained,by
the defendantonor aftertherelevantdate.

(5) The recoverableamount for the purposes of a pecuniary
penaltyorderis such amountas-

(a) theCourtthinksjust;and

(b) does not exceedthe amountfoundunder section5(3)(b).

(6) In arriving at thejust amount under subsection (5), the
Court shallhaveregardinparticularto-

(a) the amountfoundundersection5(3)(b);

(b) anyfineimposedon thedefendantinrespectof theoffence
concerned;

(c) anyorderwhich-

(i) fa11swithin'section14(3);

(n) has been made against the defendant in respect
of the offenceconcerned;and

(riI) has not alreadybeen taken into account by the
Court in decidingwhat is the ftee propertyheld
by the defendant for the purposes of section
5(3)(b);
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.

(d) any order for restitutionor the paymentof compensation,
made against the defendant in respect of the offence
concernedunderanyother law.

(7) Section 14(4) and (5) shall not apply if an order for
restitutionor thepaymentof compensationhasbeenmadeagainstthe
defendantunderanyother law,in respectof the offenceconcerned.

(8) For the purposes of this section-

(a) the relevantdate is-

(i) iftheCourtmadeadecisionnottoproceedunder
section 5, the dateof thatdecision;or

(ii) if the Court did not make such a decision, the
dateof conviction;

(b) thedateof convictionis-

(i) the date onwhich the defendantwas convicted
of the offenceconcerned;or

(ii) if there are two or more such offences and the
convictionswere on differentdates, the date of
the latestconviction.

21.-(1) This sectionapplieswhere-

(a) inproceedingunder section5 the Courtdecidesthat-

(i) the defendanthas acriminallifestylebuthasnot
benefitedftomhisgeneralcriminalconduct;or

(ii) the defendantdoes not have acriminal lifestyle
andhasnotbenefitedftomhisparticularcriminal
conduct;

(b) there is evidence that was not available to the enforcing
authoritywhentheCourtdecidedthatthedefendanthadnot
benefitedftomthecriminalconduct;

(c) before the end of the period often years startingwith the
dateof theconviction,theenforcingauthorityappliestothe
Court to considerthe evidence;and

Recon-
sideration of
benefit when:
no order was
made.
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(d) afterconsideringthe evidence the Court concludes that itwould
have decided that the defendanthad benefited fromthe criminal
conduct if the evidence had been available to it.

(2) If this section applies, the Court-

(a) shall, subject to the provisions of this section, make a fresh
decision under section 5 as to whether the defendant has

benefited from his general or particular criminal conduct; and

(b) may make a forfeiture order or a pecuniary penalty order
under that section.

(3) Ifthe Court has already sentenced the defendant for the
offence concerned, section 5 has effect as ifthe defendant's particular
criminal conduct included conduct that constitutes offences which the

Court has taken into consideration in deciding the defendant's sentence
for the offence concerned.

.

(4) Indeciding whether the defendant has benefited from conduct
and identifYingsuch benefit, the Court shall take account of-

(a) conduct occurring before the date of the original decision that
the defendant had not benefited from the defendant's general
or particular criminal conduct;

(b) property obtained before that date; and

(c) property obtained on or after that date if it was obtained as a
result of or in connection with the conduct occurring before
that date.

(5) For the purposes of applying the provisions of section 8, the
assumptions referred to in-

(a) section 8(2)(a) or (b), shall not apply to property first held by
the defendant on or after the date of the original decision that
the defendant had not benefited from his general or particular
criminal conduct;

(b) section 8(2)(c), shall not apply to expenditure incurred by the
defendant on or after that date; and
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(c) section 8(2)(d), shall not apply to property obtained, or
assumedtohavebeenobtained,by thedefendantonor after
that date.

(6) The recoverable amount for the purposesof a pecuniary
penaltyorderis such amountas-

(a) the Courtthinksjust; and

(b) does not exceedthe amountfoundunder section5(3)(b).

(7) In arrivingat ajust amountfor thepurposesof subsection
(6), theCourt shallhaveregardinparticularto-

(a) the mattersspecifiedin section20(6)(a)to (c); and

(b) any order for the payment of compensationmade against
the defendant, in respect of the offence concerned,under
anyother law.

(8) Section 14(4)and (5) shallnot applywhere an order for
thepaymentofcompensationunderanyotherlawhasbeenmadeagainst
the defendantinrespectof theoffenceconcerned.

(9) Thedateofconvictionisthedatefoundbyapplyingsection
20(8)(b).

22.-{1) TheCourt shallactunderthis sectionif- Recon-
sideration of

(a) a Court has made a forfeiture order or a pecuniary penalty benefitafter
order; order is made.

(b) there is evidencewhichwasnot availableto the enforcing
authorityattherelevanttime;

(c) the enforcing authoritybelieves that ifthe Court were to
identifythedefendant'sbenefitinpursuanceofthissection-

(i) in the caseof a forfeitureorder,itwould identify
propertynottakenintoaccountby the Courtthat
made the forfeitureorder;or

(n) in the case of a pecuniary penalty order, the
amountof thedefendant'sbenefitwouldexceed
therelevantamountfoundbytheCourtthatmade
the pecuniarypenaltyorder;
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(d) before the endof the periodoften years startingwith the
date of conviction,the enforcingauthorityappliesto the
Court to considerthe evidence;and

(e) after considering the evidence the Court believes it is
appropriateto proceedunder this section.

(2) TheCourtshall,subjectto theprovisionsof this section,
makea fteshidentificationofthedefendant'sbenefitftomtheconduct
concerned.

(3) If a court has already sentenced the defendant for the
offenceconcerned,section5haseffectasif thedefendant'sparticular
criminalconductincludedconductthatconstitutesoffenceswhichthe
court has taken into consideration in deciding his sentence for the
offenceconcerned.

(4) Inidentifyingthedefendant'sbenefitftomcriminalconduct,
the Court shalltake accountof-

(a) conduct occurring up to the time the Court decided the
defendant'sbenefitforthepurposesof the forfeitureorder
or pecuniarypenaltyorder;

(b) propertyobtainedup to that time; and

(c) property obtained after that time if such property was
obtained as a result of or in connection with conduct
occuningbeforethat time.

(5) For the purposesof applyingthe provisionsof section8,
the assumptionsreferredto in-

(a) section8(2)(a) or (b),shallnot applyto propertyfirstheld
bythedefendantafterthetimetheCourtdecidedtheamount
of his benefit for the purposes of the forfeiture order or
pecuniarypenaltyorder;

(b) section8(2)(c),shallnot applyto expenditureincurredby
the defendantafterthattime;

(c) section 8(2)(d), shall not apply to property obtained, or
assumed to have been obtained, by the defendant after
thattime.



31

.

(6) In the case of a forfeiture order, if any property identified
pursuant to subsection (2) (ftesh identification of the defendant's benefit)
was not included in the forfeiture order, the Court may vary the order to
include that property.

(7) In the case of a pecuniary penalty order, if the amount found
pursuant to subsection (2) exceeds the relevant amount-

(a) the Court shall make a fresh calculation of the recoverable
amount for the purposes of section 5(3)(b); and

(b) if the fresh calculation of the recoverable amount exceeds the
amount required to be paid under the pecuniary penalty order,
the Court may vary the order by substituting for the amount
required to be paid, such amount as the Court thinks just.

(8) In applying subsection (6) or (7), the Court shall have regard
in particular to-

(a) any fine imposed on the defendant for the offence concerned;

(b) any order which-

(i) fallswithin section 14(3);

(ii) has been made against the defendant in respect of
the offence concerned; and

(ill) has not already been taken into account by the
Court in deciding what is the free property held by
the defendant for the purposes of section 5(3); and

(c) any order forrestitution or the payment of compensation made
against the defendant, in respect ofthe offence concerned,
under any other law:

Provided that this paragraph shall not apply ifthe Court has
made a direction under section 14(5)(sums payable under compensation
order recoverable out of sums payable under forfeitureorder or pecuniary
penalty order).

(9) In this section and section 23, for the purpose of deciding
whether one amount exceeds another, the Court shall take account of
any change in the value of money.
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(10) In this section-

(a) therelevanttimeis---

(i) the time of the Court's identification of the
defendant'sbenefitforthepwposesoftheforfeiture
order orpecuniarypenaltyorder,asthe casemay
be, if this sectionhasnotappliedpreviously;or

(ii) the time ofthe Court's last identification ofthe
defendant'sbenefitinpursuanceof this section,if
thissectionhasappliedpreviously;

(b) therelevantamountis---

(i) theamountfoundasthedefendant'sbenefitforthe
purposes ofthe pecuniary penalty order, if this
sectionhasnotbeen appliedpreviously;or

(ii) theamountlastfoundasthedefendant'sbenefitin
pursuanceof this section, if this sectionhas been
appliedpreviously;

(c) the date of convictionis the date foundby applyingsection
20(8)(b).

23.-{ 1)TheCourtshallactunderthis sectionif-

(a) a Courthas madea pecuniarypenaltyorder;

(b) the amount required to be paid under such order was the
amount foundundersection5(3)(b);and

(c) anapplicationfora fteshcalculationoftherecoverableamount
is made to the Courtby-

(i) theAgency;

(ii) theDirectorof PublicProsecutions;or

(ill) a receiverappointedunder section41.

(2) TheCourtshallmakea freshcalculationofthe recoverable
amount
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(3) Ifthe amountfoundunderthefreshcalculationexceedsthe
relevantamount,the Courtmayvarythe orderby substitutingfor the
amountrequiredto be paid, such amountas-

(a) theCourtthinksjust;and

(b) doesnotexceedtheamountfoundasthedefendant'sbenefit
fromthe conductconcerned.

(4) In deciding what is just the Court shall have regard in
particularto-

(a) anyfineimposedon thedefendantfortheoffenceconcerned;

(b) anyorderwhich-

(i) fallswithinsection14(3);

(ii) has been made againstthe defendantin respect
of the offenceconcerned;and

(Iii) has not alreadybeen taken into account by the
Court in decidingwhat is the ftee propertyheld
by the defendant for the purposes of section
5(3)(b); and

(c) any order for restitution or the payment of compensation
made against the defendant, in respect of the offence
concerned,underanyother law:

Provided that this paragraphshallnot applyifthe Courthas
madeadirectionundersection14(5)(sumspayableundercompensation
order recoverable out of sums payable under forfeiture order or
pecuniarypenaltyorder).

(5) In this section-

(a) therelevantamountis-

(i) the amountfoundastheavailableamountforthe
purposes of the pecuniarypenalty order, if this
sectionhasnotbeenappliedpreviously;or



Variation of

order upon
inadequacy of
available
amount.

34

(n) the amountlast foundas the availableamount in
pursuanceof this section,if this sectionhas been
appliedpreviously;

(b) the amount foundas the defendant's benefit from conduct
concernedis-

(i) the amountso foundwhen thepecuniarypenalty
order was made; or

(n) if oneor morefreshcalculationsof the defendant's
benefit have been made under section 22, the
amount found on the occasion of the last such
calculation.

24. -{I) The Court shallact in accordancewiththis sectionif-

(a) a Courthas madea pecuniarypenalty order;and

(b) thedefendantora receiverappointedundersection41applies
to the Courtunderthis sectionto varythe order.

(2) The Court shall calculate the available amount,being the
aggregateof the total values(at the time thepecuniarypenaltyorder is
made) of all the freepropertythenheldby the defendantplus the total
values(at thattime)of alltaintedgifts.

(3) If the Court finds that the available amount calculated
pursuantto subsection(2) is inadequatefor the paymentof anyamount
remainingto be paid underthe pecuniarypenaltyorder,the Courtmay
vary the orderby substitutingfor the amountrequiredto be paid, such
smaller amount as the Court thinksjust.

(4) Ifa person has been adjudgedbankrupt or his estate has
been sequestrated,or if an order for the winding up of a companyhas
been made, the Court shall take into account the extent to which
realizable property held by that person or that company may be
distributedamongcreditors.

(5) The Court may disregardany inadequacythat it believes
is attributable, in whole or in part, to anythingdone by the defendant
for the purpose of preserving property held by the recipient of a
tainted gift from any risk of realizationunder this Act.
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25.-( 1) The Court may discharge a pecuniary penalty order if- Dischar~eoforder wIth

(a) the enforcing authority applies to the Court for the discharge smallsu~
fth d d

outstandmg.
o e or er; an

(b) the amount remaining to be paid under the order is fifty
thousanddollarsor less.

(2) TheMinistermaybyordersubjectto affirmativeresolution
varythe amountspecifiedin subsection(1)(b).

26.-(1) The Court shall act under this section ifthe following
conditionsaremet -

(a) the defendant absconds-

(i) afterbeingconvictedofanoffenceinproceedings
before a Court; or

(ii) after being committed to the Court pursuant to
section52(committalftomResidentMagistrate's
Courtwith aviewto makingaforfeitureorderor
pecuniarypenaltyorder);and

(b) theenforcingauthorityappliestotheCourttoproceedunder
this sectionand theCoUrtissatisfiedthat it is appropriateto
do so.

(2) The Court shall proceed under section 5 as if the
conditions mentioned in subsection (2) of that section have been
satisfied,and subjectto the followingmodifications-

(a) anypersonwhotheCourtbelievesis likelytobe affectedby
an order under section 5 shallbe entitledto appear before
the Court andmake representations;

(b) the Courtshallnotmakeanorderundersection5 unlessthe
enforcing authorityhas taken reasonable steps to contact
the defendant;and

(c) sections8(assumptionsfordetenniningbenefit),17(2Xa)(iv)
and(v) (statementofinfonnation), 18(defendant'sresponse
to statement) and 19(acceptanceof allegations) shall not
apply.

Making of
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27. -(1) The Court shall act in accordance with this section
where-

(a) proceedingsfor an offenceare startedagainsta defendant,
the defendant absconds before a verdict or judgment is
entered,the trialcontinuesand the defendantis convicted;
and

(b) the enforcing authority applies to the Court to proceed
under this section.andthe Court thinks it is appropriateto
do so.

(2) The Court shallproceedundersection 5 in the Sameway
as the Courtmust proceedif the conditionsmentionedin that section
are satisfied,subjectto the followingmodifications-

(a) the modificationsspecifiedin section26(2)(a)and (b);and

(b) sections 8, 17 (2)(a)(iv) and (v) and 18 to 21 shall not
apply.

28.-(1) The Court shall act in accerdancewith this sectionif-

(a) the Court makes an order under section 5 as applied by
section 27;

(b) the defendant ceases to be an absconder;

(c) in the case of-

(i) a forfeiture order, the defendant believes that
propertywas wronglyincluded in the order; or

(iI) in the case of a pecuniary penalty order, the
defendantbelieves that the amount required to
be paid under the order is too large in the
circumstancesprevailingat the timethe amount
was found for the purposes of the order; and

(d) beforethe end of the relevantperiod,the defendantapplies
to the Court to consider the evidence on which the
defendant's belief is based.
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(2) If, afterconsideringthe evidence,the Court findsthat the
defendant's belief is well-founded,the Court-

(a) in the case ofa forfeiture order-

(i) shall identify the property that ought not to be
includedinthe order;and

(n) mayvarytheorderbyexcludingthepropertyand
orderthepropertytobe returnedtothe defendant
or such otherperson as the Courtdeterminesto
be the true ownerof the property;or

(b) in the caseof a pecuniarypenaltyorder-

(i) shallfindtheamountwhichshouldhavebeenthe
amountrequiredto be paid in thecircumstances
prevailingatthetimewhentheamountwas found
for the purposesof the order; and

(n) mayvarytheorderbysubstitutingfortheamount
required to be paid, such other amount as the
Courtthinksisjust.

(3) For the purposes of this section, the relevant period is
the period of twenty-eightdays, starting from-

(a) the date on.which the defendant was convicted of the
offence mentioned in section 27(1) (a); or

(b) If there are two or more offences and the convictions for
those offences are on differentdates, the date of the lateSf
conviction.

(4) In any case where section27(1) (a) appliesto more than
one offence, the Court shall not make an order under this section
unlessthe Court is satisfiedthat there is no possibilityof any further
proceedingsbeing taken or continuedin relationto anysuch offence
for which the defendant has not been convicted.

(5) An order under subsection (2)(a) may include such
directionsas the Courtthinksfit forsecuringthe returnof the property
to its true owner.
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29.-(1) Wherethe Courtmakesa forfeitureorder or a pecuniary
penalty order, the enforcing authority may appeal to the Court of
Appeal in respect of the order.

(2) Where the Court decidesnot to make a forfeitureorder
or a pecuniary penalty order, the enforcing authoritymay appeal to
the Court of Appeal against the decision.

(3) Subsections (1) and (2) shall not apply to an order or
decision made under section 20 (reconsideration of case where no
order made), 21 (reconsiderationof benefit where no order made),
26 (order where defendantabsconds after committal or conviction)
or 27 (order where defendant absconds before verdict).

30.-(1) On an appeal under section 29(1), the Court of Appeal
may confinn, quashor varythe forfeitureorder or pecuniarypenalty
order, as the case may be.

(2) On an appeal under section 29(2), the Court of Appeal
may confinnthe decision,or if it believesthat the decisionwaswrong
it may direct the Court to proceed afresh under section 5.

(3) In determing any appeal under section 29, the Court of
Appeal may make such award as to costs as it thinks fit.

(4) In proceeding a fresh in pursuance of this section, the
Court shallcomplywith anydirectionsissuedby the CourtofAppeal.

(5) If a Courtmakesor variesa forfeitureorderor a pecuniary
penalty order under this sectionor in pursuance of a directionunder
this section, the Court shall have regard to-

(a) anyfineimposedon the defendantin respectof the offence
concerned;

(b) any order that-

(i) fallswithin section 14(3);and

(ii) has been made against the defendant in respect
of the offence concerned, unless the order has
been taken into accountby a Court in deciding
what is the freeproperty held by the defendant
for the purposes of section 5.
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(6) Subsections(7) to (11)shallapplywherea Courtproceeds
afresh under section 5 in pursuance of a directionunder subsection
(2).

(7) If a court has already sentenced the defendant for the
offenceconcerned,section5 has effectas if the defendant'sparticular
criminalconductincludedconductthatconstitutesoffenceswhich the
court has taken into consideration in deciding his sentence for the
offenceconcerned.

(8) If an order has been made against the defendant for
restitution or the payment of compensationunder any other law in
respect of the offence concemed-

(a) the Court shall have regard to that order; and

(b) section 14 (4) and (5) shall not apply.

(9) In determiningthe defendant'sbenefit from conduct, the
Court shall take account of-

(a) conduct occurring before the relevant date;

(b) property obtained before that date; and

(c) property obtained on or after that date, if such property
was obtained as a result of or in connectionwith conduct
occurring before that date.

(10) For the purposes of this section, the relevant date is
the date on which the Court decided not to make a forfeiture order
or pecuniary penalty order, as the case may be.

(11) In applyingsection8, the assumptionsreferredto in-

(a) section 8(2)(a)or (b), shallnot applyto propertyfirst held
by the defendant on or after the relevant date;

(b) section 8(2)(c), shallnot applyto expenditureincurredby
the defendant after the relevant date; and

(c) section 8(2)(d), shall not apply to property obtained by
the defendant on or after the relevant date.

31.-{1) Anytermof imprisonmentor detentionthatadefendantis Provisionsre
liableto servefordefault inpaymentof an amountorderedto be paid imPdrison~ent

on etentton.
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underapecuniarypenaltyordershallnotbe servedconcurrentlywith
any tenn of imprisonmentor detentionthat the defendantis liableto
servein respectof the offence.

(2) For the purposes of subsection (1)-

(a) consecutive tenns and tenns that are wholly or partly
concurrent, in respect of the offence shall be treated as a
singletenn; and

(b) a courtshallnot take into accountanysuspendedsentence
undersection6 of the CriminalJustice(Refonn)Act,which
has not taken effectat the time the defendantis sentenced
to imprisonment for default in payment of the amount
ordered to be paid under the pecuniary penalty order.

(3) The fact that a defendantservesa tenn of imprisonment
or detention in default of paying any amount due under a pecuniary
penalty order shall not prevent that order from continuing to have
effect in relation to any other method of enforcement.

Part III. Restraint Orders

32.-(1) The Court may make a restraint order if any of the
followingconditionsare satisfied-

(a) thereis reasonablecauseto believethat an allegedoffender
has benefited fromhis criminal conduct and-

(i) a criminal investigation has been started in
Jamaica with regard to the offence;

(n) proceedings for the offence have been
commenced in Jamaica and have not been
concluded;or

(iii) the enforcingauthorityhas made an application
under section 5, 20, 21, 26 or 27, which has
not been detennined, or the Court believesthat
such an application is to be made;

(b) where--

(i) the enforcingauthorityhas made an application
undersection22 (reconsiderationof benefitafter
order is made),which has not been detennined
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or the Courtbelievesthat such an applicationis
to be made; and

(n) thereisreasonablecausetobelievethattheCourt
will decideunderthatsectionthat-

(a) in the case of a forfeiture order, the
property identified under the fresh
identificationof the defendant'sbenefit

exceedsthepropertyfoundby the Court
that made the order; or

(b) in the caseof apecuniarypenaltyorder,
the amount found under the new
calculation of the defendant's benefit
exceeds therelevantamount as defined

inthatsection;

(c) where-

(i) theenforcingauthorityhasmade
an applicationunder section 23
(reconsideration of available
amount after order is made),
whichhasnotbeendetermined,
or the Court believes that such
an applicationisto bemade;and

(ii) there is reasonable cause to
believe that the Court will
decide under that section that
theamountfoundunderthenew
calculation of the available
amount exceeds the relevant
amount as defined in that
section;or

(d) wherethe enforcingauthorityhas made
anapplicationundersection58(recovery
orders),whichhas notbeen determined
or the Court believes that such an
applicationis tobe made.
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(2) Subsection (1)(a)(ii) is not satisfied if the Court finds
that-

(a) therehas been unduedelayin continuingthe proceedings;
or

(b) the Director of Public Prosecutions does not intend to
proceed.

(3) If an applicationmentionedin subsection(1)(a)(iii),(b),
(c) or (d) has been made, the requirements of those provisions are
not satisfied if the Court finds that-

(a) there has been undue delay in continuingthe application;
or

(b) the enforcing authoritydoes not intend to proceed.

(4) If subsection (1)(a)(i) is satisfied-

(a) references in this Part to the defendant are to the alleged
offender;

(b) referencesin this Part to the enforcingauthorityare to the
Director of Public Prosecutions;and

(c) section2(2)(a)(relevantdates for identifyingtainted gift)
has effect as if proceedings for the offence had been
commencedagainstthe defendantwhen the investigation
was started.

33.-{1) A Judge of the Supreme Court (hereinafter referred to
as the Judge) may make a restraint order upon an applicationmade
without notice in Chambersby-

(a) the Director of Public Prosecutions; or

(b) the Agency.

(2) If anyof the conditionsset out in section32(1)is satisfied,
the Judge may make an order prohibiting any person from dealing
with any realizable propertyheld by a specified person.

(3) A restraint order may provide that it applies to-

(a) allrealizablepropertyheldby the specifiedperson,whether
or not the property is described in the order;

(b) realizablepropertytransferredto the specifiedpersonafter
the order is made.
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(4) Arestraintordermaybe madesubjecttoexceptions,which
may---

(a) provideforreasonablelivingexpensesandreasonablelegal
expenses,otherthanany legalexpensesthat-

(i) relatetoan offencewhichfallswithinsubsection
(5); and

(n) areinCUlTedby thedefendantor byarecipientof
a taintedgift;

(b) make provision for the purposeof enablinganyperson to
carryon anytrade,business,professionor occupation;

(c) be made subjectto conditions.

(5) Theoffencesthat fallwithinthis subsectionare-

(a) theoffencementionedinsection32(1)(a)(i),ifthecondition
mentionedinthatsubsectionis satisfi~;

(b) the offencementionedin section32(a)(ii),if the condition
mentionedinthatsubsectionis satisfied;

(c) theoffenceconcerned,ifanyof theconditionsmentionedin
section32(1)(a)(iii),(b)or (c) is satisfied.

(6) Where-

(a) the Judge makes a restraintorder; and

(b) the applicant for the order appliesto the Judge to proceed
underthis subsection,whetheras partof theapplicationfor
the restraintorderor at anytime afterwards,

the Judge may make such order as the Judgebelieves is appropriate
forthepurposeofensuringthattherestraintorderiseffective,including
inparticular,anyprovisionswhichtheJudgeconsidersappropriatefor
the preservation of the property with respect to which the order is
made.

(7) For the purposesof subsection(2),dealingwithproperty
includesremovingpropertyftomJamaica.
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(8) A copy of a restraint order shall be served on a person
affectedby the orderin suchmannerasmaybe prescribedbyrules of
court.

34.--(1) An applicationto varyor dischargearestraintorder may
be made to the Courtby-

(a) the personwho applied for the order; or

(b) anyperson affectedby the order.

(2) Where an application is made under subsection (1), the
Courtmayvaryor dischargethe order:

Providedthatif the conditionthatwas satisfiedunder section
32(1)was that-

(a) proceedingswere startedor an applicationwas made, the
Court shall discharge the order on the conclusion of the
proceedingsor thedeterminationof the application,as the
case maybe; or

(b) aninvestigationwasstartedor anapplicationwastobe made,
the Court shall dischargethe order if within a reasonable
time proceedings for the offence are not started or the
applica~onisnot commenced,as the casemaybe.

35.-(1) IftheJudgedecidesnottograntanapplicationforarestraint
order, the applicant may appeal to the Court of Appeal against the
decision.

(2) If an application is made to a Court under section 33(6)
(ancillary order to ensure effectiveness of restraint order) or 34(1)
(dischargeor variationof order),the followingpersonsmayappealto
the Court of Appeal against any decision of the Court on the
application-

(a) the personwho appliedfor the order; and

(b) anyperson affectedby the order.

(3) On an appeal under subsection (1) or (2), the Court of
Appealmay-

(a) confinnthedecision;or
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(b) make such order as it considersappropriate.

36.-( I) If a restraint order is in force, an authorisedofficer may
seizeanyrea1izablepropertytowhichtheorderapplies,forthepurpose
of preventingthe removalof theproperty&omJamaica.

(2) Propertyseizedunder subsection(I) shallbe dealtwithin
accordancewith the directionsof the Judgethatmade the order.

(3) In thisPart,"authorisedofficer"means-

(a) a constable;

(b) a customsofficer;

(c) anofficerof theAgency;or

(d) any other person so designatedby the Minister by order
for the purposesof thisPart.

37.-(1) Evidenceshallnotbe excludedinrestraintproceedingson
the groundthat the evidenceis hearsayevidence.

(2) For the purposes of this section-

(a) restraintproceedingsareproceedings-

(i) for a restraintorder;

(Ji) forthedischargeor variationofa restraintorder;
or

Seizure.

Hearsay
evidence.

(IiI) on an appealunder section35;

(b) hearsay is a statement that is made otherwise than by the
persongivingoralevidenceintheproceedingsandistendered
as evidenceof the mattersstated.

(3) Sections 31E to 31G of the EvidenceAct shall apply in
relation to restraint proceedings as they apply in relation to civil
proceedings.

38.-( I) A copy of a restraint order that affects registered land
in Jamaica shall be registered with the Registrar of the Supreme
Court andwith the Registrarof Titleswho shallrecordthe particulars
of the order in the Register Book of titles.
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(2) Arestraintorder is of no effectwith respect to registered
landunlessthe orderisregisteredunder subsection(1).

(3) Where particulars of a restraint order are registered as
required by this section, a person who subsequently deals with the
property concerned shall, for the purposes of section 39,be deemed
to have noticeof the orderat thetime ofthe dealing.

(4) The registration of a restraint order under this section
shall be exempt from the payment of fees under the Registrationof
Titles Act and stamp duty under the Stamp Duty Act.

39.-{ 1) Apersonwhoknowinglycontravenesa restraintorderby
disposingof,dissipating,damaging,destroying,or otherwisedealing
with,propertythat is subjecttothe restraintordercommitsanoffence
and is liable--

(a) on convictioninaResidentMagistrate'sCourt-

(i) in the caseof an individual, to a fine of not less
thanfivehundredthousanddollarsnormorethan
onemilliondollarsorto imprisonmentfora term
not exceeding three years or to both such fine
andimprisonment;or

(ii) in the case of a body corporate, to a fine of not
less than onemillion dollarsnor more than two
milliondollars;

(b) onconvictionon indictmentin aCircuitCourt-

(i) in the case of an individual, to a fme or to
imprisonmentforatennnotexceedingsevenyears
or tobothsuchfineandimprisonment;or

(ti) in the case of a body corporate, to such fine as
the Courtmayimpose.

(2) Where a restraintorder is made againstproperty and-

(a) the property is disposed of or otherwise dealt with in
contraventionoftherestraintorder;and

(b) thedispositionordealingwasnotforsufficientconsideration
or not in favour of a person who acted in good faith and
withoutnotice,
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thepartywhoappliedfortherestraintordermayapplytotheJudge for
an orderthat the dispositionor dealingbe set aside.

. (3) TheJudgemay,onanapplicationmadeundersubsection
(2)-

(a) setasidethe dispositionor dealingas ftomthedayonwhich
the dispositionor dealingtookplace;or

(b) set aside the disposition or dealing as ttom the dayof the
orderunderthis subsectionanddeclaretherespectiverights
of anypersonswho acquiredinterestsin thepropertyonor
afterthedayonwhichthedispositiontookplace,andbefore
the dayof the orderunderthis subsection.

40.-(1) Where a Judge makes a restraint order, except with the Registration
leaveoftheJudgeandsubjectto suchtenns astheJudgemayimpose- ~~d:~~traint

(a) nodistressmaybe leviedagainstanyrealisablepropertyto
which theorderapplies;

(b) if theorderappliesto a tenancyof anypremises,no landlord
or other person to whom rent is payable may exercise a
rightfallingwithinsubsection(2).

(2) Arightfallswithinthissubsectionifit is a rightof forfeiture
by re-entryin relationto the premisesin respectof any failureby the
tenant to comply with any term or condition of the tenancy.

(3) If a court in whichproceedings arepending in respect of
anyproperty is satisfiedthat a restraintorder has been applied for or
made in respect of the property, the court may either stay the
proceedingsor allowthemto continueonanytermsit thinks fit.

(4) Beforeexercisinganypowerconferredby subsection(3),
the courtshallgivean opportunitytobe heardto-

(a) the applicantfortherestraintorder;and

(b) any receiver appointed under section 41 in respect of the
property.
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Receivers

41.-(1) The Court shall make an order for the appointment of
a receiver (hereinafterreferred to as a Director's receiver) in respect
of realizable property if-

(a) a Court makes a pecuniary penalty order;

(b)

(c)

the order is not satisfied and is not subject to appeal; and

the enforcing authority applies to the Court for an order
under this section.

(2) The receiver appointed under subsection (1) shall be a
person nominated by the Director for that purpose and named in the
order.

(3) A person nominated to be the Director's receiver under
this section may be-

(a) a member of the staff of the Agency; or

(b) a person providing services under arrangements made by
the Director.

42.-(1) Where the Court makes an order for the appointment of
a Director's receiver under section 41, the Court may act under this
section on the applicationof the Director.

(2) The Courtmayby order conferon the Director's receiver,
in relation to realizable property,the power to-

(a)

(b)

(c) rea1isetheproperty,in suchmanneras the CourtmayspecifY;

(d) start,carryon or defendany legalproceedingsin respect of
the property.

(3) If the Court appointsa Director's receiver,the Courtmay
act under this section on the applicationof the Director.

take possession of the property;

manage or otherwise deal with the property;
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(4) The Courtmay by order conferon the Director's receiver,
in relation to any realizable property to which the pecuniary penalty
order applies, power to-

(a) takepossessionof theproperty;

(b) manage or otherwisedealwiththeproperty;and

(c) start,carryon or defendany legalproceedingsin respect of
the property.

(5) The Courtmay by order confer on the Director's receiver
thepowerto enteranypremisesdescribedin the orderand to do anyof
thefollowing-

(a) searchforor inspectanythingauthorisedby the Court;

(b) makeor obtaina copy,photographor otherrecordof anything
so authorised;

(c) remove anythingthat the Director's receiver is required or
authorisedto takepossessionof in pursuanceof an order of
the Court.

execute powers of attorney, deeds or other instruments;

take such other steps as the Court thinks appropriate.

(7) The Court may order any person who has possession of
realizable property to which the pecuniary penalty order applies to give
possession of that property to the Director's receiver.

(8) The Court may order any person who has possession of
realizable property to give possession of the property to the Director's
receiver.

(6) TheCourtmaybyorderauthorisetheDirector'sreceiverto
doanyofthe followingforthepwpose oftheexerciseof his functions-

(a) holdproperty;

(b) enterintocontracts;

(c) sue andbe sued;

(d) employagents;

(e)

(f)
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(9) The Courtmay-

(a) order apersonholdingan interest in realizablepropertyto
make tothereceiversuchpaymentasthe Courtspecifiesin
respectof abeneficialinterestheldby the defendantor the
recipientof a taintedgift;and

(b) on such payment being made, by order transfer, grant or
extinguishanyinterestintheproperty.

(10) Subsections(2), (8) and (9) shall not apply to property
for thetimebeingsubjectto apecuniarypenaltyorderunderanyother
law.

(11) TheCourt shallnot-

(a) confer the power mentioned in subsection (2)(b) or (c) in
respect of property;or

(b) exercise the power conferred on it by subsection (12) in
respect of property,

unless the Court gives persons holding interests in the property a
reasonableopportunityto makerepresentationstothe Court.

(12) The Courtmayorderthat apower conferredby anorder
under this section is subject to such conditions and exceptions as it
specifies.

(13) For thepurposesof this section,managingor otherwise
dealingwithpropertyincludes-

(a) sellingthepropertyoranypartof,or interestin,theproperty;

(b) carryingonor arrangingforanotherpersonto carryon,any
tradeorbusinesstheassetsofwhicharepartof theproperty;

(c) incurringcapitalexpenditureinrespectof theproperty.

43.-(1) This section applies to sums that are in the hands ofthe
Director's receiverandare-

(a) theproceedsoftherealizationof propertyundersection42;
or
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(b) sums in which the defendantholds an interest, other than
sumsmentionedinparagraph(a).

(2) Thesumsshallbeappliedinthefollowingorderofpriority-

(a) first,in paymentof suchremunerationandexpensesas are
payableunder section 135(remunerationand expensesof
insolvencypractitioner);

(b) second,in makinganypaymentsdirectedby the Court;and

(c) third, on the defendant'sbehalftowards satisfactionof the
pecuniary penalty order,by being paid to the Agency on
accountof the amountpayableundersuch order.

(3) If the amountpayableunder the pecuniarypenalty order
has been fullypaid and anysumsremain in the Director's receiver's
hands,thosesumsshallbe distributed-

(a) among such persons who held, or hold, interests in the
propertyconcerned;and

(b) in suchmannerandproportionas the Courtdirects.

(4) Beforemakingadirectionundersubsection(3),the Court
shall give the persons referred to in subsection (3)(a) a reasonable
opportunityto makerepresentationsto the Court.

(5) Forthepurposesof subsection(3),thepropertyconcerned
IS--

(a) the property represented by the proceeds mentioned in
subsection(1)(a);

(b) the sumsmentionedin subsection(1)(b).

44.-{1) ThissectionappliesiftheAgencyreceivessumsonaccount
ofthe amountpayable under apecuniarypenaltyorder (whether the
sums arereceivedunder section42 or 43 or otherwise).

(2) The Agency's receipt of the sums reduces the amo~t
payableunderthe order,but theAgencyshallapplythe sumsreceived
as follows-

(a) if theAgencyreceivedthe sumsunder section 43, first, in
thepaymentoftheremunerationandexpensespayableunder

Sums
receivedby
Agency.



r

i

,

Restrictions
on Director's
receiver.

,

I

I

52

section 135 (remuneration and expenses of insolvency
practitioner),ifnot alreadypaidunder section43;

(b) ifa directionwasmadeundersection 14(5)foran amountof
compensation to be paid out of sums recovered under the
pecuniarypenaltyorder,secondin paymentof that amount;
and

(c) paymentintoan interest-bearingaccountheldby theAgency
onbehalfofthe GovernmentofJamaica.

(3) The sums paid into the account referred to in subsection
(2)(c) shallbe administeredby theAgencyfor the benefitofJamaica's
criminaljustice system,in accordancewithregulationsmadeunderthis
Act.

45.-(1) Where-

(a) a Court makes an order under section 42 appointing a
Director's receiver;and

(b) the order appliesto a tenancyof anypremises,

exceptwiththeleaveof theCourtandsubjectto suchtermsas theCourt
may impose,no landlordor otherperson to whom rent is payablemay
exercisea rightfallingwithinsubsection(2).

(2) Aright fallswithinthissubsectionifit is a rightof forfeiture
by re-entry in relation to the premises in respect of any failureby the
tenant to complywith anytenn or conditionof thetenancy.

(3) Ifa courtinwhichproceedingsarependinginrespectof any
propertyis satisfiedthatanorderundersection41appointingaDirector's
receiverinrespectofthepropertyhasbeenappliedforormadeinrespect
of the property,thecourtmayeitherstaythe proceedingsor allowthem
to continueon suchtenns as itthinks fit.

o (4) Beforeexercisinganypower conferredby subsection(3),
the court shallgiveanopportunityto be heardto-

(a) the Director;and

(b) the Director'sreceiver(ifthe orderundersection41hasbeen
made).

~
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46. If a Director's receiver-

(a) takes action in relationto propertywhich is not realizable
property;

(b) would be entitled to take the action if it were realizable
property; and

(c) believes on reasonablegrounds that he is entitled to take
the action,

the receiver shall not be liable to any person in respect of any loss
or damage resulting from the action, except so far as the loss or
damage is caused by the receiver's negligence.

47.-(1) A receiver appointedunder section41 may apply to the
Courtforan ordergivingdirectionsasto the exerciseof the receiver's
powers.

(2) The Court may, on the application of the following
persons, make such order as the Court thinks appropriate-

(a) any person affected by action taken by the receiver;

(b) any person who may be affected by action which the
receiver proposes to take.

48.-(1) The following persons may apply to the Court to vary
or discharge an order made under section 41 or 42-

(a) the Director;

(b) the Director's receiver;

(c)

(d)

the Director of Public Prosecutions;or

any person affected by the order.

(2) Subject to subsection (3), on an application under
subsection (1), the Court may vary or discharge the order.

(3) If the condition that was satisfiedunder section 32 for
the making of the order was that-

(a) proceedings were started or an applicationwas made, the
Court shall discharge the order on the conclusion of the
proceedingsor of the application,as the casemay be;
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(b) a.'lapplication was to be made, the Court shall discharge the
order if the application is not made within a reasonable time;
or

(c) an investigationwas started,the Court shalldischargethe
orderifproceedingsforthe offencearenot startedwithin a
reasonabletime.

49.--{1) Where a Court refusesan applicationfor an order under
section 41 or 42, the personwhomade the applicationmay appeal to
the CourtofAppealagainstthe decision.

(2) Where a Court makes an order under section 41 or 42,
the followingpersonsmayappealto the CourtofAppealin respectof
thedecision-

(a) the personwho appliedfor the order; and

(b) anyperson affectedby the order.

(3) Where a Court refuses an application for an order under
section 47 (applicationfordirectionsor by person affectedby action
taken or proposed to be taken by receiver), the person who applied
for the ordermay appealto the CourtofAppeal againstthe refusal.

(4) Where the Court makes an order under section 47, the
followingpersonsmayappealto theCourtofAppeal inrespectof the
order-

(a) the person who,appliedfor the order;

(b) anyperson affectedby the order; or

(c) the Director'sreceiver.

(5) The followingpersonsmayappealto the CourtofAppeal
against the decision ofthe Courton an application under section 48
(dischargeor variationof orderconcerningreceiver}-

(a) the Directorof Public Prosecutions;

(b) theDirector;

(c) the Director'sreceiver;

l



55

(d) anyperson affectedby the Court's decision.

(6) On an appealunder this section,the CourtofAppealmay-

(a) confirmthedecision;or

(b) make such order as it considersappropriate.

Generalprovisions as to the exercise ofpowers under
Parts II and III

50.-{ 1) This sectionappliestomoneythat-

(a) is heldby apersonin anaccountmaintainedby thatperson
witha'financialinstitution;

(b) hasbeenseizedbyaconstablebyvirtueofapowerof seizure
exercised by the constable under any law and is held, on
behalf of the Government of Jamaica, in an account
maintained by the constabulary force with a financial
institution;or

(c) hasbeenseizedbyacustomsofficerbyvirtueof apowerof
seizure exercisedby the officerunderany law and is held,
on behalf of the Government of Jamaica, in an account
maintainedbytheCommissionerofCustomswitha financial
institution.

(2) AResidentMagistrate's Courtmayactin accordancewith
subsection(3)if-

(a) a restraintorderhaseffectinrelationtomoneytowhichthis
sectionapplies;

(b) a forfeiture order or a pecuniary penalty order is made
against-

(i) the person by whom the money is held, in any
case fallingwithinsubsection(1)(a);or

(n) the person from whom the money is seized, in
any case fallingwithin subsection(1)(b) or (c);
and

Seized
money.
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(c) in the caseof apecuniarypena1tyorder,anyperiodallowed
under section 12forpaymentof the amountorderedto be
paid under the orderhas ended.

(3) Subjectto subsection(4), aResident Magistrate's Court
mayorderthe financialinstitutiontopay the moneyto theAgencyon
accountof the amountpayableunderthe forfeitureorderor pecuniary
penalty order, as the casemaybe.

(4) Subsection (3) shall not apply to anymoney which the
ResidentMagistrate'sCourtis satisfiedis requiredforthe pwpose of
evidenceof an offencein anyproceedingsunderPart n or ill.

(5) A financial institutionthat fails to complywith an order
under subsection(3) commitsan offenceand is liableto a fineof not
less than two hundred and fifty thousand dollars nor more than one
milliondollarsforeachdaythattheoffencecontinues.

(6) Subjectto affinnativeresolution,theMinistermaybyorder
publishedintheGazetteamendtheamountspecifiedinsubsection(5).

51.-{1) This section applies to-

(a) the powers conferred on a court by sections-

(i) 33 to 38, 40 to 45 (restraint orders and appointment of
Director's receiver); and

(n) 47 to 50 (directions, discharge or variation of orders,
appeals and seized money);

(b) the powers of a Director's receiver.

(2) Subject to subsection (3), the powers-

(a) shall be exercised with a view to-

(i) thevalueforthetimebeingof realizableproperty
being preserved-or, in the case of a pecuniary
penalty order, realized, for satisfying any fOlfeitme
or pecuniarypenalty order, as the case may be,
that has been or may be made against the
defendant;or

-
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(n) securingthat there is no diminutionin the value
of realizableproperty,in a casewherea forfeiture
order or pecuniary penalty order has not been
made;

(b) shallbe exercisedwithouttakingaccountof anyobligation
of the defendant or a recipient of a tainted gift, if the
obligationconflictswiththeobjectof satisfyinganyforfeiture
order or pecuniary penalty order that has been made or
may be made against the defendant;

(c) maybe exercisedin respectof a debt owedby the Crown.

(3) Subsection(2)has effectsubjectto the followingrules-

(a) the powers must be exercised with a view to allowing a
person other than the defendantor a recipientof a tainted
gift to retain or recover the value of any interest held by
him;

(b) in the case of realizable property held by a recipient of a
tainted gift, the powers must be exercisedwith a view to
realizing no more than the value for the time being of the
gift;

(c) in a case where a forfeiture order or pecuniary penalty
order has not been made against the defendant, property
must not be sold if the Court so orders under subsection
(4).

(4) If on an applicationby the defendant,or by the recipient
of a tainted gift, the Court decidesthat propertycannot be replaced,
the Court may order that the property must not be sold.

(5) An orderunder subsection(4)maybe revokedor varied.

52.--(1) A Resident Magistrate's Court shall act in accordance
with subsection(2) if-

(a) a defendant is convicted of an offenceby that court; and

Committal by
Resident
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(b) theDirectorof PublicProsecutionsasksthecourtto commit
the defendant to the Supreme Court with a view to a
forfeitureorderorpecuniarypenaltyorderbeingconsidered
under section 5.

(2) The Resident Magistrate's Court-

(a) shallcommitthedefendantto the SupremeCourtin respect
of the offence; and

(b) maycommitthe defendantto the SupremeCourtin respect
of anyother offencefallingwithin subsection(3).

(3) An offence fallswithin this subsectionif-

(a) the defendant has been convicted of it by the Resident
Magistrate's Court; and

(b) the Resident Magistrate's Court has power to deal with
him in respect of it.

(4) If a committalis madeunder this sectionin respectof an
offence or offences-

(a) section 5 shall apply accordingly;and

(b) the committaloperatesas a committalof the defendantto
be dealt with by the Supreme Court in accordance with
section 53.

(5) A committal under this section may be in custody or on
bail.

53.-{l) Where a defendantis committed to the SupremeCourt
in respect of an offenceor offences,this section shall applywhether
or not the Court proceeds under section 5.

(2) The Court-

(a) shall inquire into the circumstancesof the case; and

(b) may deal with the defendant in any way in which the
ResidentMagistrate'sCourtcould dealwith the defendant
if that Court had convicted the defendant of the offence.

l
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54.-(1) Requests for assistance sent to or received from an
overseas authority in relation to any matter under this Act shall be
dealtwith m accordancewith the provisionsof the MutualAssistance
(CriminalMatters)Act.

(2) Aperson who, by virtue of his functionsunder this Act,
receivesanyrequest referredto in subsection(1) shallensurethat the
requestis conveyedto the CentralAuthorityas definedby the Mutual
Assistance(CriminalMatters)Act.

Enforcement
abroad.

--

Part IV. Civil Recovery of the Proceeds,
etc. of unlawful conduct

55.-( 1)In this Part-

"associatedproperty" or "propertyassociatedwith recoverable
property" means property of any of the following
descriptions,which is not itselfthe recoverableproperty-

(a) any interest in the recoverableproperty;

(b) any other interest in the property in which the
recoverableproperty subsists;

(c) if the recoverable property is a tenancy in
common, the tenancy of the other tenant;

(d) if the recoverable property is part of a larger
property but not a separatepart, the remainder
of that property:

Provided that no property shall be treated as associated with
recoverable property consisting of rights under a pension scheme
within the meaning of sections 64 to 66;

"authorisedofficer"meansa constable,a customsofficeror any
other person designatedas such by the Minister by order
for the purposes of this Act;

"cash"meansthe followingitemsfoundatanyplacein Jamaica--

(a) notes andcoinsin anycurrency;

Interpreta-
tion.
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(b) postal orders;

(c) cheques of any kind, including traveller's
cheques;

(d) bankers' drafts;

(e)

(f)

bearer bonds and bearer shares;

monetary instruments of any kind designated
by the Minister by order as falling within this
paragraph;

"dealing"withpropertyincludesdisposingof, takingpossession
of, or removing,propertyftom Jamaica;

"interest", in relationto--

I

I

I
I

I
I
I

I

(a) land, means any legal estate and any equitable
interest or power;

(b) property other than land, includes any right,
includinga right to possession;

'1ninimumamount"meansonehundredthousanddollarsor such

other amountas maybe specifiedby the Ministerby order
published in the Gazette for the purposes of this Part;

"part", in relation to property,includes a portion;

"property obtained through unlawful conduct" is property
obtainedby or in return for unlawful conduct, and for the
pwpose of decidingwhether anyperson obtainsproperty
throughunlawfulconduct-

(a) it is immaterialwhetheror not anymoney,goods
or services were provided in order to put the
person in a position to carry out the conduct;

(b) it is not necessaryto show that the conductwas
of aparticularkindif it is shownthattheproperty
wasobtainedthroughconductof oneof anumber
of kinds, each of which would have been
unlawfulconduct;

..



61

"recoverable property" shall be construed in accordance with
sections 84 to 89;

"respondent"means-

(a) whereproceedingsarebroughtby the enforcing
authority by virtue of any of the provisions of
sections 57 to 71, the person againstwhom the
proceedings are brought;

(b) where no such proceedingshave been brought
but the enforcing authority has applied for an
interimreceivingorder,thepersonagainstwhom
the enforcing authority intends to bring such
proceedings;

"unlawfulconduct"means-

(a) conduct that occurs in, and is unlawful under
the criminal law of, Jamaica; or

(b) conduct that-

(i) occurs in a country outside of Jamaica
andis unlawfulunderthe crimina1lawof

that country;and

(ii) if it occurred in Jamaica would be
unlawful under the criminal law of
Jamaica.

"

(2) For the purposes of this Part-

(a) referencesto a person disposingof his property include a
referenceto his disposingof, or grantingan interest in, the
property;

(b) referencesto the property disposedof are to anyproperty
obtained on the disposal;

(c) a person who makes~paymentto anothershallbe treated
as making a disposalof his propertyto the other,whatever
form the payment takes;

- ----
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(d) propertythatpassesfroma personundera will or intestacy
or by operationoflaw, shall be treated as disposed of by
that person;

(e) a person shallonlybe treatedas having obtainedproperty
for valuable consideration, in a case where that person
gave unexecuted consideration, if the consideration has
become executedconsideration;

(f) any reference to a person's property, whether expressed
as a reference to the property held by the person or
othelWise,shall be read as follows-

(i) in relationto land,it is a referenceto any interest
held by the person in the land;

(ri) in relation to property other than land, it is a
referenceto the property,if it belongsto him, or
to any other interest held by the person in the
property;

(g) referencesto provinganymatteror satisfyinganyJudgeor
court of any matter shall be construed as references to
proofor satisfaction,as thecasemayrequire,on thebalance
of probabilities.

(3) For the purpqse of deciding whether or not property
was recoverableat any time, includingany timebefore the appointed
day, it shall be deemed that this Part was in force at that and any
other relevanttime.

56.-(1) This Part has effect for the purposes of-

(a) enabling the enforcing authority to recover, in civil
proceedings before the Court, property which is, or
represents,propertyobtained through unlawful conduct;

(b) enabling cash which is, or represents, property obtained
throughunlawfulconductor which is intended to be used
in unlawful conduct, to be forfeited in civil proceedings
before a Resident Magistrate's Court.
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(2) The powers conferred by this Part are exercisable in
relation to any property (including cash), whether or not any
proceedingshavebeen brought foran offencein connectionwith the
property.

(3) The court mentioned in subsection (1)(a) or (b) shall
decide on a balance of probabilities whether it is proved that-

(a) any matters alleged to constitute unlawful conduct have
occurred; or

(b) anyperson intendedto use anycash in unlawful conduct.

Civil recovery in the Supreme Court

57. The enforcing authority may take proceedings in the Court Proceedings
against any person who the enforcing authority believes holds ~~~:r:~overy
recoverableproperty.

58.-(1) If in proceedings under this Part the Court is satisfied Recovery
that anypropertyis recoverable,the Court shallmake an orderunder orders.
this section (hereinafter called a recoveryorder).

(2) Subject to subsection (8), the recovery order shall vest
the recoverable property in the Agency.

(3) If each of the conditions in subsection (4) is met, the
Court shallnot make in a recoveryorder anyprovisionin respect of
recoverable property unless it is just and equitable to do so.

(4) The conditions referred to in subsection (3) are that-

(a) the respondent obtainedthe recoverablepropertyin good
fuith;

(b) the respondent took steps after obtaining the property,
which he would not have taken ifhe had not obtained it,
or he took steps before obtaining the property,which he
would not have taken ifhe had not believedhe was going
to obtain it;

(c) whenthe respondenttookthestepsmentionedinparagraph
(b), he had no notice that the property was recoverable;
and



I

I

I

I

I

I

64

(d) if a recoveryorder were made in respect of the property,
the order would, by reason of the steps mentioned in
paragraph (b), be detrimental to the respondent.

(5) In deciding whether it is just and equitable to make
provision in respect of recoverable property in a recovery order
where the conditions in subsection(4) are met, the Court shallhave
regard to-

(a) the degree of detriment that would be suffered by the
respondent if the provision were made;

(b) the enforcingauthority's interest in receiving the rea1ised
proceeds of the recoverable property.

(6) A recovery order may sever any property.

(7) The provisionsof this section are subject to sections 61
to 66 and any consent ordermade, or limit on recovery imposedby,
regulationsmade under thisAct.

(8) Where property which is the subject of a recovery
order includes real property-

(a) the order shall vest that real property in the Crown; and

(b) the provisions of section 9(3) to (5) shall apply,with the
necessarymodifications,to that real property,so however
that the directions given pursuant to section 9(4) shall
provide for the realized proceeds to be paid over to the
Agency.

Functionsof 59.-{1) The functionsof theAgencyin givingeffectto a recovery
t~e.Agencyin order are-
gIVmgeffect
to recovery

( ) th d
.

d
.

forder. a to secure e etentIon, custo y or preservatIon 0 any
property vested in it by the recovery order;

(b) in the case of property other than money, to realize the
value ofthe property for the benefit of the Agency; and

(c) to perform anyother functionsconferredon it by virtueof
this Part.
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(2) The Agency shall realize the value of property vested in it
by the recovery order, so far as practicable, in the manner best calculated
to maximise the amount payable to the Agency.

(3) TheAgencyhas the powersmentioned in theThird Schedule. Third
Schedule.

(4) References in this Part to a recovery order include a consent
order under regulations made under this Act and references to property
vested in the Agency or the Crown, as the case may require, by a
recovery order include property vested in the Agency or the Crown in
pursuance of such a consent order.

60.- (1) Arecovery order shallhave effectin relation to any property Rightso~
notwithstanding anyprovision (ofwhatever nature)thatwould otherwise ~;:~mPtlOn.
prevent, penalise or restrict the vesting of the property.

(2) Aright of pre-emption, return or other similar right shall
not operate or become exercisable as a result ofthe vesting of any
property under a recovery order.

(3) Where property is vested under a recovery order, any
right referred to in subsection (2) shall have effect as if-

(a) the person in whom the property is vested were the same
person in law as the person who held the property; and

(b) no transfer of the property had taken place.

(4) For the purposes ofthis section-

(a) a right of return means any right under a provision for the
return of property in specified circumstances;

(b) references to rights in subsections (2) and (3) do not include
any rights in respect of which the recovery order was made.

(5) This section applies in relation to the creation of interests,
or the doing of any other thing, by a recovery order as it applies in
relation to the vesting of property.

61.-(1) Sections 62 and 63 shall apply if the Court makes a Associated

recovery order in respect of any recoverable property in a case falling ;~~j::~:.
within subsection (2) or (3).

L
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(2) A case fallswithin this subsection if-

(a) the property to which the proceedings relate includes
property that is associated with the recoverableproperty
and is specified or described in the claim form; and

(b) if the associatedpropertyis not the respondent'sproperty,
the claimfonn or applicationhasbeenservedon theperson
who owns the property or the Court has dispensed with
servtce.

(3) A case fallswithin this subsection if-

(a) the recoverable property belongs to joint tenants; and

(b) one of the joint tenants is an excepted joint owner.

(4) For the purposes of this Part-

(a) an excepted joint owner is a person who obtained the
property in circumstances in which it would not be
recoverableagainsthim; and

(b) references to the excepted joint owner's share of the
recoverable property are references to so much of the
recoverable property as would have been his if the joint
tenancy had been severed.

62.-(1) Where-

(a) this sectionapplies;

(b) the Agency agrees; and

(c) the person who holds the associated property or who is
the exceptedjoint owner agrees,

the recovery order may, instead of vesting the recoverable property
in the Agency or the Crown, as the case may require, order the
person whose agreementis obtainedunder paragraph (c) to make a
payment to the Agency in accordancewith subsection (2).
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(2) The amount of the payment shallbe the amount that the
Agencyand the person agreerepresents-

(a) in a case falling within section 61(2), the value of the
recoverableproperty;

(b) in a case falling within section 61(3), the value of the
recoverable property less the value of the excepted joint
owner's share

Associated

and joint
property.

Providedthat if-

(a) an interimreceivingorderor interimadministrationorder
applied at any time to the associated property or joint
tenancy;and

(b) the Agency agrees that the person has suffered loss as a
result ofthat order,

the amount of the payment may be reduced by an amount that the
Agencyand the person agree is reasonable,havingregardto that loss
andto anyotherrelevantcircumstances.

(3) If there is more than one such associated property or
exceptedjoint owner-

(a) the total amountto be paid to theAgency;and

(b) thepartof suchamountthatistobeprovidedbyeachperson
whoholdsanysuchassociatedpropertyorwhoisanexcepted
joint owner,

shallbe agreedbetweenboth (orall)of them andtheAgency.

(4) A recovery order that makes any requirement under
subsection(1}-

(a) may,so faras is requiredforgivingeffectto the agreement,
includeprovisionforvesting,creatingor extinguishingany
interestinproperty;

(b) shallmakeprovisionforanyrecoverablepropertyto cease
to be recoverable.

~
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63.--{l) Where this section applies, the Court may make the
provisionsreferredto in subsection(2) in a recoveryorder,if-

(a) there is no agreementundersection62; and

(b) the Court thinksitjust andequitableto do so.

(2) Theprovisionsare-

(a) for the associated property to vest in the Agency or the
Crown, as the casemay require, or for the exceptedjoint
owner's interesttobe extinguished;or

(b) in the caseof an exceptedjoint owner,for the severanceof
his interest.

(3) A recovery order containing any provision by virtue of
subsection(2)(a) mayalsoprovideforeitheror both of the following
matters---

(a) for theAgency to pay an amount to the person who holds
the associatedpropertyor who is an exceptedjoint owner;
or

(b) for the creationof interests in favourof that person, or the
impositionof liabilitiesorconditionsinrelationto1heproperty
vestedintheAgency.

(4) In making anyprovision in a recoveryorder by virtue of
subsection(2) or (3), the Court shallhave regard to-

(a) the rightsof anypersonwho holds the associatedproperty
or who is an exceptedjoint owner and the value to him of
that property or, as the case may require, of his share,
including anyvaluewhich cannot be assessed in terms of
money;

(b) theAgency's interestin receivingthe realizedproceeds of
the recoverableproperty.

(5) Where-

(a) aninterimreceivingorderoraninterimadministrationorder
appliedatanytimeto associatedpropertyor ajoint tenancy;
and

--
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(b) the Court is satisfied that the person who holds the associated
property or who is an excepted joint owner has suffered
loss as a result of that order,

a recovery order making any provision by virtue of subsection (2) or
(3) may require the Agency to pay compensation to that person.

(6) The amount of compensation to be paid under subsection
(5) is the amount that the Court thinks reasonable, having regard to the
person's loss and to any other relevant circumstances.

64.-{1) This section applies to recoverable property consisting of Paymentsin
rights underaPension scheme. r~spectof

nghts under

(2) Subject to any consent order made under regulations ~:::~:s.
prescribed pursuant to this Act, a recovery order in respect of the
propertyshall,insteadof vestingthepropertyintheAgency,requirethe
trusteesor managersof the pensionscheme-

(a) to payto theAgencywithinaprescribedperiod,the amount
detenninedbythetrusteesormanagersofthepensionscheme
to be the valueof the rights;and

(b) to giveeffectto anyotherprovisionmade,by virtueof this
section or section 65 or 66, in respect of the scheme.

(3) Arecoveryorder made byvirtueof subsection(2)-

(a) shall override the provisionsof the pension schemeto the
extentthattheyconflictwiththeprovisionsofthe order;and

(b) mayprovidefortherecoverybythetrusteesor managersof
the scheme,whetherby deductionftom anyamountwhich
theyarerequiredto paytotheAgencyor otherwise,of costs
incurredby themin-

(i) complyingwiththerecoveryorder;or

(ii) providinginfonnation,beforetheorderwasmade,
to the Agency, interim receiver or interim
administrator.

(4) No provision in any other law or in any pension scheme,
which prevents or restricts the assignment of any pension shall apply to
a Court making a recovery order by virtue of subsection (2).

.
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Consequential 65.-(1) A recovery order made by virtue of section 64(2) shall
adjustmentof require the trustees or managers of the pension scheme--liabilities

underpension (a) tomakesuchreductionintheliabilitiesoftheschemeastheyschemes.
think

.
fth ad

.
necessary m consequence 0 e payment m e m

pursuanceofthat subsection;and

(b) toprovidefortheliabilitiesofthepensionschemerelatingto
the respondent's recoverablepropertyin respectof which
an orderunder section 64(2)is made.

(2) So farasthe trusteesor managersof apensionschemeare
requiredto actundersubsection(1),theirpowersincludethepowerto
reducethe amountof-

(a) anybenefit or futurebenefit to which the respondent is or
maybe entitledunderthe scheme;

(b) anyfuturebenefittowhichanyotherpersonmaybe entitled
under the schemein respectof thatproperty.

66.-(1) TheMinisterresponsibleforthe managementof pension
schemesmaymakeregulationsregardingthe exerciseby the trustees
or managers of a pension schemeof their powers under sections 64
and 65.

Supplemen-
tary
provisionsin
respect of
pension
schemes.

Applying
realised
proceeds.

(2) Without prejudice to the generality of subsection (1),
regulations made under this section may include provision for the
calculationandverificationofthevalueatanytimeofrightsorliabilities.

(3) Thepowerconferredby subsection(2) includespowerto
provideforanyvaluestobe calculatedor verified-

(a) in a manner that, in the particular case, is approved by a
prescribedperson; or

(b) in accordancewithguidancefromtimeto timepreparedby
a prescribedperson.

67.-(1) This sectionappliesto-

(a) sumsthatrepresenttherealizedproceedsof propertywhich
was vested in theAgencybya recoveryorder or which the
Agencyobtainedinpursuanceof a recoveryorder;

(b) sumsvestedin theAgencyby arecoveryorder or obtained
by theAgencyin pursuanceof a recoveryorder.
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(2) The Agency shall make out of the sums-

(a) first, any payment required to be made by it by virtue of
section 63;

(b) second, any payment of remuneration or expenses that are
payable by virtue of section 135(remuneration and expenses
of insolvency practitioner),

and any sum that remains shall be paid to the Agency.

68.--(1) In proceedings for a recovery order, aperson (hereinafter Exemption

inthissectionreferredto astheapplicant)whoclaimsthatanyproperty ~~:~:c~~~s of

alleged to be recoverable property; or any part of that property, belongs
to him may apply for a declaration under this section.

(2) If the applicant appears to the Court to meet the conditions
mentioned in subsection (3), the Court may make a declaration to that
effect.

(3) The conditionsarethat~

(a) the applicantwas deprivedof thepropertyhe claims, or of
propertywhich itrepresents,byunlawfulconduct;

(b) the property he was deprived of was not recoverable
propertyimmediatelybeforehewas deprivedof it; and

(c) the propertyhe claimsbelongsto him.

(4) Propertyto whicha declarationunderthis sectionapplies
is not recoverableproperty.

(5) Where a declaration is made under subsection (2), The
Court may make an order for the restitution of the property to the
applicantwith suchancillarydirectionsas arenecessaryto securesuch
restitution,including,wherethepropertyis subjectto theRegistration
of TitlesAct,provisiondirectingtheRegistrartoregisterthetitleof the
applicant.

69.--(1) If,in thecaseof anypropertytowhichaninterimreceiving
orderorinterimadministrationorderhasatanytime applied,the Court
does not in the course ofthe proceedings decide that the property is

Compen-
sation.
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recoverable property or associated property, the person who owns
propertytheymaymake an applicationto theCourtforcompensation.

(2) Subsection(1) does not applyif the Court-

(a) has made a declarationinrespect of the propertyby virtue
of section68; or

(b) makes a consentorder.

(3) If the Court has made a decision by reason of which no
recovetyordercouldbe madeinrespectoftheproperty,the application
for compensation shall be made within the period of three months
beginningwith-

(a) the dateof the decision;

(b) .ifany application is made for leave to appeal, the date on
whichthe applicationiswithdrawnorrefused;or

(c) if the application is granted, the date on which any
proceedingsonappealarefinallyconcluded.

(4) If the proceedings in respect of the property have been
discontinued,the applicationforcompensationshallbe made within
the period of three months after the date of the discontinuance.

(5) If the Court is satisfiedthat the applicant has suffereda
lossas a resultof the interimreceivingorderor interimadministration
order,the Courtmay requirethe Agencyto pay compensationto the
applicant.

(6) If, but for section 60(2), any right mentioned therein
(rightof pre-emptionor return)wouldhave operated in favourof, or
become exercisable by, any person, that person may make an
application to the Court for compensation.

(7) An applicationunder subsection(6) shallbe made within
the period of three months beginningwith the vesting referred to in
section 60(2).

(8) If the Court is satisfied that, in consequence of the
operation of section 60, the right in question cannot subsequently
operate in favour of the applicant or, as the case may be, become
exercisable by him, the Court may require the Agency to pay
compensationto the applicant.

l
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(9) The amountof compensationto be paidunderthis section
is the amount the Court thinks reasonable,havingregard to the loss
sufferedand any other relevant circumstances.

70.-( 1) At any time when an order referred to in subsection (2) Financial
is in force, the Agency shall not start proceedings for a recovery threshold.
orderunless theAgencyreasonablybelievesthat the aggregatevalue
ofthe recoverable property that the Agency wishes to be subject to
a recovery order is not less than two hundred and fifty thousand
dollars.

(2) TheMinistermay,subjectto affinnativeresolution,make
an order amending the amount specified in subsection(1).

(3) If the Agency applies for an interim receiving order or
interimadministrationorderbeforestartingtheproceedings,subsection
(1) appliesto the applicationinsteadof to the startof the proceedings.

(4) Thissectiondoesnot affectthecontinuationofproceedings
whichhave been properlystartedfor a recoveryorder,or the making
or continuing effect of an interim receiving order or interim
administrationorder that has been properly applied for.

71.-(1) The time limitsestablishedby the Limitation of Actions Limitation.
Act shall not apply to any proceedings under any of the foregoing
provisionsof this Part.

(2) Proceedingsunderanyof the foregoingprovisionsof this
Part shall not be brought after the expirationof the period of twelve
years from the date on which the Agency's cause of action accrued.

(3) For the purposes of this section-

(a) proceedings are brought when-

(i) a claim form is issued; or

(n) an applicationis made for an interimreceiving
order,

whichever firstoccurs
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(b) the Agency's cause of action accrues in respect ofrecoverable
property-

(i) in the case of proceedings for a recovery order in
respect of property obtained through unlawful
conduct, when the property is so obtained;

(n) in the case of proceedings for a recovery order in
respect of any other recoverable property, when
the property obtained through unlawful conduct
which it represents is so obtained.

(4) Subsection(5)sha1lapplyif-

(a) a person would, but for the provisions of the Limitation of
Actions Act, have a cause of action in respect of the
conversion of a chattel; and

(b) proceedings are started under any of the foregoing provisions
of this Part for a recovery order in respect of the chattel.

(5) The Limitation of Actions Act shall not prevent-

(a) the person referred to in subsection (4) ftom asserting on an
application under section 80 (appeal against forfeiture) that
the property belongs to him; or

(b) the Court ftom making a declaration in that person's favour
under section 68 (Exemption for victims of theft, etc.).

(6) If the Court makes a declaration refetred to in subsection
(5)(b), the person's title to the chattel is to be treated as not having
been extinguished by the Limitation of Actions Act.

Recovery of cash in summary proceedings

72.-(1) Subject to section 73, if an authorised officerwho is lawfully
on any premises has reasonable grounds for suspecting that there is on
the premises cash-

(a) which is recoverable property or is intended by any person
for use in unlawful conduct; and

(b) the amount of which is not less than the minimum amount,

the authorised officer may search for the cash on those premises.
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(2) An authorisedofficermayexercisethe powers set out in
subsection(3) if the officerhasreasonablegroundsforsuspectingthat
apersoni~carryingcash-

(a) which is recoverablepropertyor is intendedby anyperson
foruse inunlawfulconduct;and

(b) theamountofwhichisnot lessthantheminimumamount.

(3) The authorisedofficermay,so far as he thinksnecessary
or expedient,requirethe person suspectedof carryingthe cash-

(a) to permit a search of any article found in that person's
possessIon;or

(b) to permit a searchof his person.

(4) An authorised officer exercising powers by virtue of
subsection(3)(b)maydetainthepersonsolongasis necessaryfor the
exerciseof thosepowers.

(5) Thepowersconferredby this sectionareexercisableonly
so faras is reasonablyrequiredforthe purposeof findingcash.

73.-{1) For the purposes of this section- Prior
approval.

(a) the appropriateapprovalmeansa searchwarrant issuedby
ajusticeof thepeaceor,ifthat isnotpracticablein anycase,
the approvalof a seniorofficer;

(b) "a seniorofficer"means---

(i) in relation to the exercise of the power by a
customs officer, a customs officer of a rank
designatedby the Commissionerof Customs as
equivalentto thatof a seniorpoliceofficer;

(n) in relation to the exercise of the power by a
constable,aseniorpoliceofficer;

(in) in relation to the exercise of the power by any
other authorisedofficer,the Directoror a senior
officeroftheAgency;

4
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(c) "a senior police officer" means a member of the
Constabulary Force of at least the rank of inspector.

(2) ThepowersconfetTedby section72(1)maybe exercised
only with the appropriateapprovalas specifiedin subsection(1), but
an authorisedofficerwho, pursuantto that subsection, exercisesthe
powerswithoutobtaininga searchwammtshallgivea writtenaccount
to the senior officer in accordancewith subsection (3), in any case
where--

(a) no cash is seized by virtue of section 75; or

(b) it was not practical to obtain a search warrant.

(3) The accountshall giveparticularsof the circumstances
that led the authorisedofficer to believe that-

(a) the powers were exercisable; and

(b) it was not practicable to obtain a search warrant.

74.-{1) The Minister shall-

(a) establisha codeof practicein connectionwith the exercise
by authorisedofficersof the powers conferredby section
72; and

(b) lay the code before the Houses of Parliament.

(2) The code is admissible in evidence in criminal or civil
proceedings and shallbe taken into accountby a court or tribunal in
any case in which it appears to the court or tribunal to be relevant.

75.-{ 1) An authorisedofficer may seize any cash if the officer
has reasonable grounds for suspecting that the cash is-

(a) recoverable property; or

(b) intended by anyperson for use in unlawful conduct.

(2) Subject to subsection (3), where-

(a) an authorisedofficerhasreasonablegroundsforsuspecting
that a part of cash is-

(i) recoverableproperty;or

...
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(n) intended by any person for use in unlawful
conduct; and

(b) it is not reasonably practicable to seize only that part,

the whole of the cash may be seized by the officer.

(3) This section does not aUthorisethe seizureof an amount
of cash if that cash or, as the case may be, the part to which the
suspicionrelates, is less than the minimumamount.

76.-{1) Whilethe authorisedofficercontinuesto havereasonable Detentionof
grounds under section 75(1) or (2), cash seized under that section may seizedcash.
be detained initially for a period of seventy-twohours.

(2) The period for which cash or any part thereof may be
detainedunder subsection(I) maybe extendedby an ordermade by
a Resident Magistrate's Court:

Providedthat no such order shallauthorisethe detentionof any of
the cash-

(a) beyondthe endof theperiodof threemonthsbeginningwith
the date of the order,in the caseof an orderfirst extending
the period; or

(b) in the caseof a furtherorderunderthis section,beyondthe
end of the period of two yearsbeginningwith the date of
the first order.

(3) Ajustice of the peace may also exercise the power of
a Resident Magistrate's Court to make an order first extending the
period mentioned in subsection(I).

(4) An applicationfor an order under subsection(2) may be
made by an authorised officer.

(5) On an applicationundersubsection(4),thecourtorjustice
of the peace, as the case may be, may make the order if satisfied,

.

I
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in relation to any cash to be furtherdetained, that either of the following
conditions is met-

(a) there are reasonable grounds for suspecting that the cash
is recoverable property and that either-

(i) its continued detention is justified while its
derivation is further investigated or consideration
is given to bringing (in Jamaica or elsewhere)
proceedings againstanyperson for an offencewith
which the cash is connected; or

(n) proceedings againstanyperson for an offencewith
whic~ the cash is connected have been started
and have not been concluded; or

(b) there are reasonable grounds for suspecting that the cash is
intended to be used in unlawful conduct and that either-

(i) itscontinueddetentionisjustified while its intended
use is furtherinv~gated or consideration is given
to bringing (in Jamaica or elsewhere) proceedings
against any person for an offence with which the
cash is connected; or

(ii) proceedings againstanyperson foran offencewith
which the cash is connected have been started
and have not been concluded.

(6) Where an application is made for an order under subsection
(2) in the case of cash seized under section 75(2), the court or justice
of the peace, as the case may be, shallnot make the order unless satisfied
that-

(a) the condition in subsection (5)(a) or (b) is met in respect of
part of the cash; and

(b) it is not reasonably practicable to detain only that part.

(7) An order under subsection (2) shall provide for notice to
be given to persons affected by it.

77.-(1) Where cash is detained under section 76 for more than
seventy-two hours, the cash shall, as soon as is reasonably practicable,
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be deposited in an interest-bearing account and held there, and the
interestaccruingon it shallbe addedto it on its forfeitureorrelease.

(2) Inthecaseof cashseizedundersection75(2)anddetained
undersection76, the authorisedofficershall,ondepositingthecashin
the account, release the part of the cash to which the suspicion does
not relate.

(3) Subsection (1) does not apply if the cash or, as the case
maybe, thepart to which the suspicionrelatesisrequiredas evidence
of anoffencein proceedingsunderthisPart.

78.-{1) Thissectionapplieswhileanycashisdetainedundersection
76.

Releaseof
detained cash.

(2) A Resident Magistrate's Court may direct the release of
the whole or anypart of the cash if the court is satisfied,on the application
by the person from whom the cash is seized, that the conditions in
section 76 for the detention of the cash are no longer met in relation to
the cash to be released.

(3) An authorised officermay,with the approval of the Resident
Magistrate's Court or justice (as the case may be) under whose order
cash isbeing detained, release the whole or any part ofit if satisfied that
the detention of the cash to be released is no longer justified.

79.-{1) While cash is detained under section 76, the authorised Fortfeiture.
officer may make an apphcation to the Resident Magistrate's Court for
the forfeiture of the whole or any part of the cash.

(2) On an application under subsection (1), the Resident
Magistrate's Court may order the forfeiture of the cash or any part of it
if satisfied that the cash or part, as the case may be-

(a) is recoverable property; or

(b) is intended by any person for use in unlawful conduct.

(3) In the case of recoverable property that belongs to joint
tenants, an order under subsection (2) shall not apply to so much of the
property as the court thinks is attributable to the excepted joint owner's
share of the property.

(4) Where an application for the forfeiture of any cash is made
under this section, the cash shall be detained, and may not be released
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under any power conferred by this Part, until any proceedings in
pursuanceof theapplication(includinganyproceedingsonappeal)are
concluded.

80.--(1) Anypartytoproceedingsin whichan applicationor order
is madeundersection79forthe forfeitureofcash,whois aggrievedby
the decisionofthe courtin relationthereto,mayappealto the Courtof
Appeal inrespectof the decision.

(2) An appealunder subsection(1) shall be madewithin the
period ofthirty days beginning with the date on which the order is
made.

(3) Thecourthearingtheappealmaymakeanyorderit thinks
appropriate.

81.--(1) Cash forfeitedunder this Part, and any accrued interest
thereon,shall,subjectto theprovisionsof subsection(3),be paid into
the ConsolidatedFund.

(2) Cashshallnotbe paid in under subsection(1)-

(a) beforetheendoftheperiodspecifiedin section80(2)within
which an appealunder that sectionmaybe made;or

(b) if a person appealsunder that section,before the appeal is
determinedor otherwisedisposedof

(3) Regulationsmadeunder section 138mayprovidefor the
disbursement of funds,paid into the ConsolidatedFund pursuant to
subsection(1), forthebenefitofJamaica's criminaljustice system.

82.--( 1) A person who claims that any cash detained under this
Partbelongsto himmayapplyto aResidentMagistrate'sCourt forthe
cash to be released to him.

(2) An applicationunder subsection (1) may be made in the
course of proceedingsunder section76 or 79 or at anyother time.

(3) On an applicationunder subsection(1) the courtmay act
in accordancewith subsection(4)or (5).

(4) Ifit appears to the court that-

(a) theapplicantwasdeprivedofthecashtowhichtheapplication
relates, or of property which it represents, by unlawful
conduct;

1
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(b) the property that the applicant was deprived of was not,
immediately before he was deprived of it, recoverable
property;and

(c) the cashbelongsto the applicant,

the court may order the cash to which the application relates to be
releasedto the applicant.

(5) If the applicant is not the person from whom the cash to
whichtheapplicationrelateswas seizedand-

(a) it appearsto thecourtthatthecashbelongsto theapplicant;

(b) thecourt is satisfiedthat theconditionsin section76for the
detentionof the cash areno longermet or,if an application
has been made under section 79, the court decides not to
makeanorderunderthatsectioninrelationtothatcash;and

(c) noobjectionto themakingof anorderunderthis subsection
has been made by the person from whom that cash was
seized,

the court may order the cash to which the application relates to be
releasedto the applicantor theperson fromwhom itwas seized.

83.-{1) Ifno forfeitureorderis made in respectof anycash
detainedunderthisPart,the persontowhomthecashbelongsor from
whom the cash was seized maymake an applicationto the Resident
Magistrate'sCourtforcompensation.

(2) If, for any period beginning with the first reasonably
practicableopportunitytodepositthecashinaninterest-bearingaccount
after the initial detention of the cash for seventy-twohours, the cash
wasnot sodeposited, the courtmayorderthat compensationbe paid
to theapplicant.

(3) The amountof compensationtobe paidunder subsection
(2)istheamountthatthecourtthinkswouldhavebeenearnedininterest
in the period in question if the cash had been held in an account that
bearsinterestattherateof interestapplicableto GovernmentTreasury
Billsovertheperiodinquestion.

Compen-
sation.

---- - -
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(4) If a forfeitureorderismade inrespectof onlyaportionof
anycashdetainedunder thisPart, this sectionhas effectin relationto
the otherportion.

General

84.-(1) Propertyobtainedthroughunlawfulconductisrecoverable
property:

Providedthat if suchpropertyhasbeen disposed of sinceitwas so
obtained, it is recoverablepropertyonly if it is held by a person into
whosehands itmaybe followed.

(2) Recoverablepropertyobtainedthroughunlawfulconduct
maybe followedinto the handsof a person obtainingit on a disposal
by-

(a) the personwhoobtainedthepropertythroughthe unlawful
conduct;or

(b) apersonintowhosehandsitmay,byvirtueofthissubsection,
be followed.

85.-(1) Where property obtained through unlawful conduct
(hereinafterin this sectionreferredto as theoriginalproperty)is or has
been recoverable,anypropertythatrepresentsthe originalpropertyis
also recoverableproperty.

(2) Where aperson entersinto a transactionby which-

(a) that person disposes of recoverableproperty,whether the
originalpropertyor propertywhich, by virtue of this Part,
representsoriginalproperty;and

(b) he obtains otherpropertyin place of it, the other property
representstheoriginalproperty.

(3) If apersondisposesofrecoverablepropertythatrepresents
the originalproperty,theproperty-

(a) maybe followedintothehandsofthepersonwhoobtainsit;
and

(b) continuestorepresentthe originalproperty.
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86.-{ 1) Subsection (2) applies if a person's recoverable property Mixed
is mixed with other property, whether belonging to that person or any property.
other person.

(2) The portion of the mixed property that is attributable to the
recoverable property represents the property obtained through unlawful
conduct.

87.-{l) This section applies where a person who has recoverable Profits

property o~tains furtherproperty consisting of profits accruing in respect :;;;::~~go~
of the recoverable property. recoverable

property.
(2) The furtherproperty shallbe treatedas representing property

obtained through unlawful conduct.

88. -{I) Where-

(a) a person disposes of recoverable property; and

(b) the party who obtains the property on the disposal does so
in good faith, for valuable consideration and without notice
that the property was recoverable property,

the property may not be followed into that party's hands and ceases to
be recoverable.

General
exceptions.

(2) Ifrecoverable property is vested, forfeited or otherwise
disposedofin pursuanceofpowersconfen-edbyvirtueof thisPart,the
property ceases to be recoverable.

(3) Recoverableproperty ceasesto be recoverable if-

(a) thepropertyconsistsof apaymentmade to theclaimant,or
property otherwise obtained by the claimant, from the
defendantinpursuanceof ajudgment in civilproceedings,
whetherin Jamaicaor elsewhere;and

(b) the claimant's claim is based on the defendant's unlawful
conduct.

(4) Recoverable property ceases to be recoverable if the
propertyconsistsofapaymentmadeto apersoninpursuanceof an ~

order for restitutionor the paymentof compensationunderanyother
law.
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(5) Propertyis not recoverablewhile-

(a) a restraintorderappliesto thepropertyunder section33;or

(b) a forfeiture order made under any other law is in force in
respect of the property.

(6) Propertyis not recoverableinrelationto anyperson if the
property has been taken into account in deciding the amount of that
person'sbenefitfromcriminalconductforthepurposeof making-

(a) a forfeitureorderor pecuniarypenaltyorder;or

(b) a forfeitureorderunderanyother law,

and,inrelationto anordermentionedinparagraph(b),thereferenceto
theamountofaperson'sbenefitfromcriminalconductshallbe construed
as a reference to the correspondingamount under the enactment in
question.

(7) Where-

(a) a person enters into a transaction to which section 85(2)
applies;and

(b) the disposalis one to whichsubsection(1)or (2) applies,

this section doesnot affecttherecoverability(byvirtue of section
85(2» of any property obtained on the transaction in place of the
property disposedof.

89.--{1) Whereapersongrantsaninterestin recoverableproperty,
thequestionwhethertheinterestis alsorecoverableshallbe determined
in the samemanneras on anyotherdisposalof recoverableproperty.

(2) On the grantof an interest in recoverableproperty-

(a) where the propertyis propertyobtained through unlawful
conduct,theinterestshallalsobe treatedasobtainedthrough
thatconduct;

(b) where thepropertyrepresents,in the hands of the grantor,
propertyobtainedthroughunlawfulconduct,theinterestshall
also be treatedas representing,in the grantor's hands, the
property soobtained.
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9O.-{1) This section appliesto recoverableproperty,or property Insolvency.
associatedwith recoverable property,if-

(a) the property is an asset of a companybeing wound up in
pursuance of a resolution forvoluntarywinding up;

(b) the property is an asset of any entity and a deed of
arrangement under section 52 of the BankruptcyAct has
effect in relation to the entity;

(c) an order under section 23 of the Bankruptcy Act
(appointment of receiver) has effect in relation to the
property;

(d) the propertyis an assetof an individualin respectof whom
a provisional or absolute order for bankruptcy has effect
under the BankruptcyAct.

(2) Proceedings for a recovery order may not be taken or
continuedin respectof propertyto whichthis sectionapplies,unless-

(a) the appropriate court gives leave; and

(b) the proceedings are taken or continued, as the case may
be, in accordance with any terms imposed by that court.

(3) An application for an order for the further detention of
anycashto which this sectionappliesmaynot be madeunder section
76 unless the appropriate court gives leave.

(4) An application under this section for leave to take
proceedingsfor a recoveryorder maybe madewithoutnotice to any
person.

(5) Subsection(4) does not affectanyrequirementfornotice
of an application to be given to the Director's receiver.

(6) In this section, "the appropriatecourt" means the court
that is the applicablecourt for the pwposes of the relevantresolution,
deed of arrangement,or provisionalor absoluteorder,mentioned in
subsection(1).
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Part V.Money Laundering

91.-(1) For the purposes of this Part-

(a) propertyiscriminalpropertyifitconstitutesaperson'sbenefit
ftomcriminalconductorrepresentssuchabenefit,inwhole
or in part and whether directly or indirectly (and it is
immaterialwhocarriedoutorbenefitedftomthe conduct);

(b) moneylaunderingisanactwhich-

(i) constitutesan offenceunder section92 or 93;

(iI) constitutesanattempt,conspiracyor incitement
to commitanoffencespecifiedin sub-paragraph
(i);or

(tiI) constitutes aiding, abetting, counselling or
procuringthecommissionof anoffencespecified
in sub-paragraph(i);

(c) a disclosureto a nominatedofficeris adisclosurethat-

(t) is made to a person nominated by the alleged
offender'semployertoreceivedisclosuresunder
thisPart;and

(n) is made in the course of the alleged offender's
employment and in accordance with the
procedure established by the employer for the
purpose,andreferencesto a ''nominatedofficer"
shallbeconstruedaccordingly;

(d) for the purposesof paragraph(c}-

(i) references to a person's employer include any
body, association or organization (including a
voluntaryorganization)inconnectionwithwhose
activitiesthepersonexercisesa function(whether
or not forgainor reward); and

(n) references to employment shall be construed
accordingly;
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(e) "authorised disclosure" means a disclosure made under
section 100(4);

(f) "authorisedofficer"means---

(i) a constable;

(n) a customs officer; or

(m) an officer of the Agency;

(g) "competentauthority"meanstheauthorityfromtimeto time
authorizedin writingby the Ministerto-

(i) monitor compliance by any type of business in
the regulatedsector,withthe requirementsof this
Part and any regulations made under this Part;
and

(n) issue guidelines to businesses in the regulated
sector regarding effective measures to prevent
moneylaundering;

(h) "designatedauthority"means the ChiefTecbnicalDirector
of the Financial Investigations Division of the Ministry
responsible for finance, or such other person as may be
designated by the Minister by order.

(2) For the purposes of sections 92, 93 and 99-

(a) the appropriate consent is-

(i) if an authoriseddisclosureis madeto a nominated
officer,the consentof thenominatedofficerto do
a prohibited act;

(n) if an authoriseddisclosureis made to a constable,
the consent of the constable to do a prohibited
act;

(m) if an authoriseddisclosureis made to a customs
officer, the consent of the customs officer to do
a prohibited act;

(iv) if an authoriseddisclosure is made to an officer
of theAgency,the consentof that officerto do a
prohibitedact;
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(b) a personshallbe deemedto have the appropriateconsentif
thepersonmakesan authoriseddisclosureto an authorised
officerand-

(i) before the endof the noticeperiod the person is
notnotifiedbythe authorisedofficerthatconsent
to the doingof the act is refused;or

(ii) the person is so notified before the end of the
notice period, but thirty-one days have passed
sincethereceiptof the notice.

(3) Thenoticeperiodreferredto in subsection(2)is theperiod
of seven days (exclusive of Saturdays, Sundays and public general
holidays),startingwiththefirstdayafterthepersonmakesthedisclosure.

(4) Referencesinsubsection(2)andsection99 to aprohibited
act are referencesto an actprohibited by section 92 or 93.

92.-(1) Subjectto subsection(4),aperson commitsan offenceif
that person-

(a) engagesina transactionthatinvolvescriminalproperty;

(b) conceals,disguises,disposesof or brings intoJamaicaany
such property;or

(c) converts, transfers or removes any such property from
Jamaica,

and thepersonknowsor hasreasonablegroundstobelieve,at thetime
he does anyactreferredto inparagraph(a),(b)or (c),that theproperty
iscriminalproperty.

(2) Subjectto subsection(4),aperson commits anoffence if
that person entersinto or becomesconcernedin an arrangementthat
the person knowsor hasreasonablegroundsto believe facilitates(by
whatevermeans) theacquisition,retention,use or controlof criminal
propertyby or onbehalf of anotherperson.

(3) For thepurposesof this section,concealingor disguising
propertyincludesconcealingordisguisingthenatureoftheproperty,its
source,location,disposition,movementorownershiporanyrightswith
respect to the property.
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(4) Apersondoesnotcommitanoffenceundersubsection(1)
or (2) if-

(a) beforedoinganyactdescribedin subsection(1),theperson
makes an authorised disclosure and has the appropriate
consent to act;

(b) the person-

(i) intendedtomakesuchadisclosurebefore doing
the actandhas a reasonableexcusefornot doing
so; and

(n) doesmakesuchadisclosureonhisowninitiative
as soon as is reasonablypracticableafter doing
the act; or

(c) the person acts in good faith in the exercise of a function
relatingto the enforcementof anyprovisionofthisActor of
anyotherenactmentrelatingto criminalconductorbenefit
ftomcriminalconduct

93.-(1) Subject to subsections (2)and (4), a person commits an Acquisition
offenceif thatpersonacquires,usesor haspossessionof criminal useand.. possessIOnof
property and the person knows or has reasonablegrounds to bebeve criminal
that thepropertyis criminalproperty. property.

(2) Aperson does not commit an offenceunder subsection
(1) if-

(a) beforedoinganyactdescribedin subsection(1),theperson
makesanauthoriseddisclosureandreceivestheappropriate
consent to act;

(b) the person-

(i) intended to make such a disclosure but has a
reasonableexcusefornotdoingso; and

(n) makes sucha disclosureon hisown initiativeas
soon as is reasonablypracticableafterdoingthe
act;

(c) thepersonacquired,usedor hadpossessionof theproperty
as a bonafide purchaser for valuable consideration and
withoutnoticethat thepropertyiscriminalproperty;or

J
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(d) the person acts in good faith in the exercise of a function
relatingtotheenforcementof anyprovisionof thisActor of
anyotherenactmentrelatingto criminalconductor benefit
ftomcriminalconduct.

(3)AnAttorney-at-Lawshallnotbe takento engagein money
laundering to the extent that he receives bona fide fees for legal
representation.

94.-{1) Theprovisionsof the Fourth Schedule shallhave effect,
for thepurposesofthisPart,in detenniningwhat is-

(a) abusinessintheregulatedsector;

(b) asupervisoryauthority.

(2) Apersoncommitsanoffenceif-

(a) that person knows or believes, or has reasonable grounds
forknowingorbelieving,thatanotherpersonhasengagedin
a transaction that could constitute or be related to money
lmmdering;

(b) the infonnationormatteronwhichtheknowledgeorbelief
is based or which gives reasonable grounds for such
knowledgeorbelief,cametohimin thecourseof abusiness
in theregulatedsector;and

(c) the person does not make the required disclosure as soon
as is reasonablypracticable,andin anyeventwithin fifteen
days,afterthe infonnationor othermattercomesto him.

(3) For the purpose of enabling the making of the required
disclosure, aperson in the courseof business in the regulated sector
shall,in relationto eachcustomer,payspecialattentionto---

(a) all complex,unusualor largebusinesstransactionscarried
outbythat customerwiththebusiness;and

(b) unusualpatternsof transactions,whethercompletedornot,
whichappeartothepersontobeinconsistentwiththenormal
transactionscarriedoutby thatcustomerwith thebusiness.
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(4)The requireddisclosureis adisclosureof the infonnation
or othermatter-

(a) to anominatedofficer;or

(b) tothedesignatedauthorityinthefonnandmannerprescribed
forthepwposesofthissubsectionbyregulationsmadeunder
section 102.

(5) Aperson does not commit an offenceunder this section
if-

(a) hehasareasonableexcusefornotdisclosingtheinfonnation
or othermatter;

(b) he is an attorney-at-lawandthe infonnationor othermatter
cametohiminprivilegedcircumstances;or

(c) subsection(6)appliesto him.

(6) This subsectionappliesto apersonif the person-

(a) doesnot knowor suspectthat anotherpersonis engagedin
moneylaundering;and

(b) hasnotbeenprovidedbyhisemployerwithsuchtrainingas
is specified by the Minister by regulations made for the
pwposes of this section.

(7) In decidingwhetherapersoncommittedanoffenceunder
this sectionor section 95, the courtshallconsiderwhetherthe person
followed-

(a) anyrelevantguidancethatwas atthe timeconcerned-

(i) issuedbyasupervisoI)'authorityoranyotherbody
that regulates,or is representativeof, any trade,
profession,business or employmentcarried on
by the allegedoffender;

(n) approvedby the Minister;and

(m) publishedin the Gazette;and

l
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(b) the proceduresprescribedby regulationsmade under this
Act forthe pwposeofthe preventionor detectionof money
laundering.

(8) Information or other matter comes to an Attomey-at-
Law in privileged circumstances if it is communicated or given to
him-

(a) by,or by a representativeof, a client of his in connection
with the givingby the Attorney-at-Lawoflega! advice to
the client;

(b) by,or by a representativeof, a person seekinglegaladvice
from the Attorney-at-law;or

(c) by a person in connection with legal proceedings or
contemplatedlegalproceedings:

Provided that this subsection does not apply to information or
other matter that is communicated or given with the intention of
furtheringa criminalpurpose.

(9) The Minister may by order, subject to affirmative
resolution, amend the Fourth Schedule.

95.-(1) A nominated officer commits an offence if-

(a) the nominatedofficerknowsor believes,or has reasonable
groundsfor knowingor believing,that anotherperson has
engagedin moneylaundering;

(b) the informationor othermatteron whichhis knowledgeor
belief is basedor whichgivesreasonablegroundsfor such
knowledge or belief, as the case may be, came to the
nominated officer in consequence of a disclosure made
under section 94; and

(c) the nominatedofficer fails,without reasonableexcuse, to
make the required disclosure as soon as is reasonably
practicable,and in any eventwithin fifteendays, after the
informationor matter comes to him.

'"
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(2) For the purposes of subsection (l)(c), the required
disclosureis adisclosureof theinfonnationor othermatter-

(a) to thedesignatedauthority;and

(b) in such fonn and manner as may be prescribed for the
purposesofthissubsectionbyregulationsmadeundersection
102.

96.--(1) An authorised officer commits an offence if- Non-
disclosure by

(a) thatofficerknowsor hasreasonablegroundstobelievethat othe~
h ed

.
I . nommated

anotherperson asengag mmoney aundermg; officers.

(b) the infonnationor othermatteronwhichthatknowledgeor
reasonablegroundsforbeliefisbasedcametotheauthorised
officerintheconsequenceofadisclosuremadeundersection
100;and

(c) the authorisedofficer fails,without reasonableexcuse, to
make the required disclosure as soon as is reasonably
practicable, or in any event within fifteen days, after the
infonnationor othermattercomesto him.

(2) For the purposes of subsection (1)(c), the required
disclosureis a disclosureofthe infonnationor othermatter-

(a) to thedesignatedauthority;and

(b) in such form and manner as may be prescribed for the
purposesofthissubsectionbyregulationsmadeundersection
102.

97.--(1) Aperson commitsan offenceif- Tippingoff.

(a) knowing or having reasonable grounds to believe that a
disclosurefallingwithinsection100hasbeenmade,hemakes
a disclosurewhich is likelyto prejudiceany investigation
that mightbe conductedfollowingthe firstmentioneddis-
closure;or

(b) knowing or having reasonablegroundsto believe that the
enforcingauthorityisactingorproposingto actincomection
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withamoney launderingmvestigationwhich isbeing, or about
to be, conducted, he discloses infonnation or any other
matter relating to the mvestigation to any other person.

(2) A person does not commit an offence under subsection (1)
n:-

(a) m the case of a disclosure mentioned in subsection (1)(a), at
the time of making the disclosure the person did not know
or suspect that the disclosure was likely to be prejudicial as
mentioned in subsection (1)(a);

(b) the disclosureismade incanying out a fimctionthattheperson
has relating to the enforcement of any provision of this Act
or of any other enactment relating to criminal conduct or
benefit from criminal conduct;

(c) the person isan attorney-at-lawand the disclosure fallswithin
subsection (3); or

(d) the disclosure is a disclosure to the competent authority.

(3) AdiscloSure fallswithin this subsection ifit is adisclosure-

(a) to, or to a representative of, a client of the attorney-at-law in
connection with the giving by the attorney-at-law oflegal
advice to the client; or

(b) to any person in connection with legal proceedings or
contemplated legal proceedings:

Provided that a disclosure does not fallwithin this subsection

if the disclosure is made with the intention of furthering a
criminal pwpose.

98.-{ 1) A person who commits an offence under section 92 or 93
is liable---

(a) on conviction before a Resident Magistrate-

(i) in the caseof an individual, to a fine not exceeding
three million dollars or to imprisonment for a tenn
not exceeding five years or to both such fine and
imprisonment;
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(ii) in the case of a body corporate, to a fine not
exceedingfivemilliondollars;

(b) on convictionon indictmentbeforeaCircuitCourt-

(i) in the case of an individual, to a fine or
imprisonment for a term not exceeding twenty
yearsor toboth suchfineand imprisonment;

(ii) in the case of a bodycorporate, to a fine.

(2) Aperson who commits an offenceunder section 94, 95,
96 or 97 is liable-

(a) on conviction before a Resident Magistrate, to a fine not
exceedingonemilliondollarsorto imprisonmentfora term
not exceeding twelve months or to both such fine and
imprisonment;

(b) onconvictionon indictmentbeforea CircuitCourt,to a fine
or imprisonment for a term not exceeding ten years or to
both suchfineandimprisonment.

(3) Subjectto affirmativeresolution,theMinistermaybyorder
amendanypenaltyimposedunderthis sectionor section99.

99.-(1) Anominatedofficershallnotgivethe appropriateconsent
to the doing of a prohibited act unlessthe officermakes a disclosure
thatpropertyis criminalpropertyto thedesignatedauthority,and-

(a) the designated authoritygives consent to the doing of the
act;

Appropriate
consent by
nominated
officer.

(b) beforetheendof thenoticeperiod,theofficerisnotnotified
by the designatedauthoritythatconsentto the doingof the
act is refused; or

(c) beforethe endof thenoticeperiod,theofficeris sonotified,
. butthirtyonedayshavepassedsincetheofficerreceived
thenotice.

(2) Anominatedofficercommitsanoffenceif-

(a) he givesconsentto aprohibitedactin circumstanceswhere
none of the provisions of subsection (1)(a)(b) or (c) is
satisfied;and

I
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(b) he knows or hasreasonablegroundsto believe that the act
is aprohibitedact.

(3) A nominated officer who commits an offence under
subsection(2)is liable-

(a) on conviction before a Resident Magistrate, to a fine not
exceedingonemilliondollarsor to imprisonmentfora term
not exceeding twelve months or to both such fine and
imprisonment;

(b) onconvictionon indictmentbeforea CircuitCourt,to a fine
or to imprisonmentfora termnot exceedingfiveyearsorto
bothsuchfineandimprisonment.

100.-(1) Adisclosureis protectedunderthis section if it satisfies
the conditionsreferredto in subsection(3).

(2) Aprotected disclosure shall not be taken to breach any
restrictiononthe disclosureof information,howeverimposed.

(3) Theconditionsmentionedin subsection(1) arethat-

(a) theinformationorothermatterdisclosedcametotheperson
making the disclosurein the course of that person's trade,
profession,businessoremployment;

(b) the informationor othermatter causes the person making
the disclosure to know or beli~ve, or to have reasonable
groundsforknowingor believing,that anotherperson has
engagedinmoneylaundering;and

(c) the disclosureismadeto anauthorisedofficeror nominated
officer as soon as is reasonably practicable after the
informationorothermatter,whichgivesrisetotheknowledge
orbelieforreasonablegroundsforsuchknowledgeorbelief;
comesto thepersonmakingthe disclosure.

(4) For the purposes ofthis Part, a disclosure is authorised
jf-

(a) itis adisclosuretoanauthorisedofficerornominatedofficer
thatpropertyis criminalproperty;
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(b) it ismade insuchfonn andmannerasmaybeprescribedfor
thepmposesofthissectionbyregulationsmadeundersection
102;and

(c) the firstor secondconditionreferredto in subsection(5) is
satisfied.

(5) The conditions mentioned in subsection (4)(c) are as
follows-

(a) firstly,that thedisclosureismadebeforethepersonmaking
the disclosuredoestheprohibitedact;

(b) secondly,that-

(i) the disclosure is made after the person making
the disclosuredoesthe prohibitedact;

(ii) the personhas a reasonableexcusefor failingto
make the disclosurebeforedoingthe act; and

(riI) the disclosure is made on the person's own
initiativeandassoonasitisreasonablypracticable
forhimto makeit.

(6) An authoriseddisclosureshallnotbe taken to breach any
restrictionon thedisclosureofinfonnation,howeverimposed.

101.-{l) Inthis section,referencesto "cash"shallbe construedas Crossborder
includingreferencestobearer-ne gotiableinstruments. movement of- funds.

(2) Apersonwho transportsor causesthe transportationof
cashintoor out of Jamaica,exceedingtenthousanddollarsin United
States currencyor its equivalent in anyother currency or such other
amountas maybe prescribed,shall(in suchfonn andmanner as may
be prescribedby the Minister by order andbefore the transportation
takesplace)reportto the designatedauthority-

(a) the factand the amountbeingtransported;

(b) particularsaboutthecarrier;

(c) the sourceof the funds;

J
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(d) thepurposeforwhichthe fundsarebeing transported.

(3) A person who fails to make a report as required by
subsection(2)commitsanoffenceandis liableonsmmnaryconviction
beforeaResidentMagistratetoa finenotexceedingtenthousanddollars
or to imprisonment for a tenn not exceedingthree months or to both
suchfineandimprisomnent.

Regulations. 102.-(1) TheMinistermay,subjecttoaffinnativeresolution,make
regulations-

(a) prescribingthefonn andmannerinwhichadisclosureunder
section 94, 95, 96 or 100(4) shall be made;

(b) prescribing the programmes, policies, controls and
procedurestobe implementedbybusinessesfallingwithin
the regulatedsector;

(e) requiringfinancialinstitutionstoreport,inthefonnandmarmer
prescribed,cashtransactionsinvolvingaprescribedamount.

(2) Regulationsunder this section may also provide that the
fonn refeITedtoin subsection(1)(a)mayincludearequesttotheperson
makingthedisclosuretoprovideadditionalinfonnationspecifiedinthe
fonn.

(3) Theadditionalinfonnationmentionedin subsection(2) is
infonnationthatisnecessarytoenablethepersontowhomthedisclosure
is made to decide whether to start or continue a money laundering
investigation.

(4) A disclosure made in pursuance of a request under
subsection (2) shall not be taken to breach any restriction on the
disclosureofinfonnation,howeverimposed.

(5) Referencesto a "moneylaunderinginvestigation"shallbe
construedin accordancewith section 103.

(6) Subsections (1)(a) and (2) do not apply to a disclosure
made to anominatedofficer.

(7) Regulations made under this section may provide for
penalties in excess of the amounts specified in section 29 of the
InterpretationActforbreachof anyprovisionof suchregulations.
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Part VI Investigations

103. For the purposes of this Part- Interpre-
tation.

"appropriateofficer"means-

(a) inrelationto a forfeitureinvestigation,theDirector,
anauthorisedfinancialinvestigator,oranauthorised
officer;

(b) in relation to a civil recovery investigation, the
Director;

(c) inrelationto amoneylaunderinginvestigation,an
authorisedfinanci~ investigatoror an authorised
officer;

"authorisedofficer"means-

(a) a constable;

(b)

(c)

a customs officer; or

an officer ofthe Agency or any other person so
designated by the Minister by order for the
purposesof thisPart;

"civilrecoveryinvestigation"isaninvestigationinto-

(a) whether property is recoverable property or
associatedproperty;

(b) who holds theproperty;or

(c) the extentorwhereaboutsof the property:

Providedthataninvestigationis notacivilrecoveryinvestigationif-

(i) proceedingsfora recoveryorderhavebeen started
in respectof thepropertyin question;

(ii) an interimreceivingorder appliesto the property
inquestion;or

(ill) the propertyin questionis detainedunder section
76;

I
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"forfeitureinvestigation"meansaninvestigationinto-

(a) whetherapersonhasbenefitedfromhiscriminal
conduct;or

(b) the extentor locationof aperson's benefit from
hiscriminalconduct;

"document" has the same meaning as in section 3IB of the
EvidenceAct;

"excludedmaterial"means--

(a) medicalrecords;

(b) humantissue or fluid which has been taken for
the purposesof diagnosis or medical treatment
andwhichapersonholdsin confidence;

''money launderinginvestigation"means an investigation into
whetheraperson'hascommittedamoneylaunderingoffence;

"Judge" meansaJudgeof the SupremeCourt;

"seniorappropriateofficer"means-

(a) inrelationto a forfeitureinvestigation-

(i) theDirector;

(ii) amemberofthe ConstabularyForcenot
belowtherankof superintendent;

(m) a customsofficerwho is notbelow such
grade as is designated by the
Commissionerof Customsasequivalent
to therank mentionedin sub-paragraph
(ii);

(iv) anauthorisedfinancialinvestigator;

(v) any other person so designated by the
Ministerbyorderforthepurposesof this
Part;
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(b) in relation to a civil recovery investigation, the
Director;

(c) inrelationtoamoneylaunderinginvestigation--

(i) amemberoftheConstabularyForcewho
is notbelowtherankof superintendent;

(ii) acustomsofficerwhois notbelowsuch
grade as is designated by the Com-
missionerofCustomsasequivalenttothe
rankreferredto in sub-paragraph(i);

(iii) anauthorisedfinancialinvestigator;

(iv) any other person designated by the
Ministerbyorderforthepwposesof this
Part.

I04.-{1) This sectionappliesifapersonknowsorhas reasonable Offences
groundsto believethat an appropriateofficeris acting,orproposingto ~rejud~cin~
act, in connection with a forfeiture investigation, a civil recovery investigatIOn.
investigationoramoneylaunderinginvestigationthatisbeingorisabout
to be conducted.

(2) Theperson commitsan offenceif-

(a) he makes a disclosure that is likely to prejudice the
investigation;or

(b) he falsifies,conceals,destroysor otherwisedisposesof, or
causesorpermitsthefalsification,concealment,destruction
ordisposalof,documentsthatarerelevanttotheinvestigation.

(3) A person does not commit an offence under subsection
(2)(a)if-

(a) he does not know or have reasonable grounds to believe
that thedisclosureis likelytoprejudicethe investigation;

(b) thedisclosureismadeintheexerciseofa functionunderthis
Act or anyother enactmentrelatingto criminalconductor
benefit from criminal conduct or in compliance with a
requirementimposedunderorbyvirtueof thisAct;
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(c) the person is an Attorney-at-Lawand the disclosure falls
withinsubsection(4).

(4)Adisclosurefallswithinthissubsectionifit isadisclosure-

(a) to,or to a representativeof,a clientof the attorney-at-lawin
connectionwith the givingby the attorney-at-lawoflegal
advicetothe client;or

(b) to any person in connection with legal proceedings or
contemplatedlegalproceedings:

ProvidedthatadisclosW'edoesnot fallwithinthissubsectionif

thedisclosureismadewiththeintentionoffurtheringacrimillalpmpose.

(5) A person does not commit an offence under subsection
(2)(b)if-

(a) he doesnotknowor suspectthat thedocumentsarerelevant
to theinvestigation;or

(b) he does not intend to conceal any facts disclosed by the
documents from any appropriate officer carrying out the
investigation.

(6) A person who commits an offence under subsection (2) is
liable-

(a) on conviction before a Resident Magistrate, to a fine not
exceeding one million dollars or to imprisonment for a term
not exceeding twelve months or to both such fine and
imprisonment; or

(b) on conviction on indictment before a Circuit Court, to a fine
or to imprisonment for a term not exceeding ten years or to
both such fine and imprisonment

(7) Nothing in this section prohibits a disclosure made to the
competent authority by a business in the regulated sector in respect of
a money laundering investigationor any order served upon that business
pursuant to this Part.
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Disclosure orders

105.-(1) A Judge may, on an application made to him by an Disclosure
appropriateofficer,make a disclosureorderifhe is satisfiedthat each orders.
of the requirements for the making of the order is fulfilled.

(2) The applicationfor a disclosureorder shall state that-

(a) a personspecifiedin the applicationis subjectto a forfeitme
investigationor a money launderinginvestigation,or that
property specified in the application is subject to a civil
recoveryinvestigation;

(b) the order is sought for the pwposes of the investigation;

(c) the orderis soughtin relationto infonnationor material,or
information or material of a description, specified in the
application;

(d) a person specified in the application appears to be in
possession or control of the informationor material.

(3) A disclosure order is an order-

(a) requiring the person specified under subsection (2)(d) to
producethe infonnationor materialto an appropriateofficer
for the officer to take the informationor material away;

(b) requiringthat person to givean appropriate officeraccess
to the informationor material,within the period stated in
the order; or

(c) requiringthat person to answerquestions,either at a time
specified in the order or at once, at a place so specified.

(4) The period stated under subsection (3)(b) shall be a
period of seven days beginning with the day on which the order is
made:

Providedthat the Judge bywhom the order is mademay specifya
shorteror longerperiod if satisfiedthat such shorteror longerperiod
wouldbe appropriateintheparticularcircumstances.
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106.-(1) Before making a disclosure order, the Judge shall be
satisfied that there are-

(a) reasonablegroundsforbelievingthat-

(i) in thecaseof a forfeitureinvestigation,theperson
thattheapplicationfortheorderspecifiesasbeing
subjecttotheinvestigationhasbenefited&omhis
criminalconduct;

(ii) in the caseof a civil recovery investigation,the
propertythattheapplicationfortheorderspecifies
asbeingsubjecttotheinvestigationisrecoverable
propertyor associatedproperty;

(ill) in thecaseof a moneylaunderinginvestigation,
the person that the application for the order
specifiesasbeingsubjecttothe investigationhas
committedamoneylaunderingoffence;

(b) reasonable grounds for believing that the person that the
application for the order specifies as appearing to be in
possession or control of the information or material so
specified is inpossession or control ofthe information or
material;

(c) reasonable grounds for believing that the information or
materialislikelytobeof substantialvalue,whetherornotby
itself,to theinvestigationforthepurposesofwhichtheorder
is sought;

(d) reasonablegroundsforbelievingthatitis inthepublicinterest
for theinformationor materialto be producedor foraccess
totheinformationormaterialtobe given,havingregardto-

(i) thebenefitlikelyto accrueto the investigationif
theinformationormaterialis obtained;and

(ii) thecircumstancesunderwhichtheinformationor
material is held by the person named in the
applicationas appearing to be in possession or
controlof theinformationormaterial.

~

l II
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(2) An order under section 105(3)( a) shall not be made in
respect of accounting records used in the ordinary business ofbanking,
including ledgers, day-books, cash books and account books.

(3) Aperson who is required to produce any records referred
to in subsection (2) may apply to a Judge in Chambers for a variation of
the order and if the Judge is satisfied that the records are essential to
the business activities of that person, the Judge may vary the disclosure
order so that it requires the person to give the appropriate officer access
to the record.

107.-(1) This sectionappliesif a Judgemakesa disclosureorder Orderto
requiringapersonto givean appropriateofficeraccessto information grantentry.
or materialonanypremises.

(2) The Judge may, on an application made to him by an
appropriateofficerandspecifyingthepremises,makeanorderto grant
entryinrelationto thepremises.

(3) An order to grant entry is an order requiring anyperson
who appears to an appropriate officerto be entitled to grant entryto
thepremises,to allowtheofficerto enterthepremisesto obtainaccess
to informationor materialthat isthe subjectof adisclosureorder.

108.-(1) Adisclosureorderdoesnot requireapersonto produce,
or to give access to-

(a) anyinfonnationormaterialwhichthepersonwouldbeentitled
to refuse to produce on the grounds oflegal professional
privilegein proceedingsinthe SupremeCourt;or

Production
copying and
retention of
information
or material.

(b) excluded material.

(2) Subject to subsection (1), a disclosure order has effect
notwithstanding anyrestrictionon the disclosureof information,however
imposed.

(3) An appropriate officer may take copies of any information
or material that is produced, or to which access is given, in compliance
with a disclosure order.

(4) Information or material produced in compliance with a
disclosure order may be retained for so long as it is necessary to retain
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(2) An order under section 105(3)(a) shall not be made in
respect of accounting records used in the ordinary business ofbanking,
including ledgers, day-books, cash books and account books.

(3) A person who is required to produce any records referred
to in subsection (2) may apply to a Judge in Chambers for a variation of
the order and if the Judge is satisfied that the records are essential to
the business activities of that person, the Judge may vary the disclosure
order so that it requires the person to give the appropriate officer access
to the record.

107.-(1) This section applies if a Judge makes a disclosure order Orderto
requiring a person to give an appropriate officer access to information grantentry.
or material on any premises.

(2) The Judge may, on an application made to him by an
appropriate officer and specifying the premises, make an order to grant
entry in relation to the premises.

(3) An order to grant entry is an order requiring any person
who appears to an appropriate officer to be entitled to grant entry to
the premises, to allow the officer to enter the premises to obtain access
to information or material that is the subject of a disclosure order.

108.-(1) A disclosure order does not require a person to produce,
or to give access to--

(a) anyinfonnation or materialwhich theperson would be entitled
to refuse to produce on the grounds oflegal professional
privilege in proceedings in the Supreme Court; or

(b) excluded material.

(2) Subject to subsection (1), a disclosure order has effect
notwithstandinganyrestrictionon the disclosureofinfonnation, however
Unposed.

(3) An appropriate officer may take copies of any information
or material that is produced, or to which access is given, in compliance
with a disclosure order.

(4) Information or material produced in compliance with a
disclosure order may be retained for so long as it is necessary to retain
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itintheoriginalforminconnectionwiththeinvestigationforthepmposes
of which theorderwasmade:

Provided that if an appropriateofficerhas reasonable grounds for
believingthat-

(a) the informationormaterialmayneedtobe producedforthe
p~osesofanylegalproceedings;and

(b) itmightotherwisebe unavailableforthosep~oses,

the informationor materialmaybe retaineduntil the proceedingsare
concluded.

109.-(1) Thissectionappliesif anyofthe informationspecifiedin
an applicationfora disclosureorderconsistsof informationcontained
in acomputeror storedin electronicform.

(2) Ifthe disclosure order requires a person to produce the
informationtoanappropriateofficerfortheofficertotaketheinformation
away,the orderhas effectas an orderto produce the information in a
fonn-

(a) inwhich it canbe takenawayby the officer;and

(b) thatisvisible,legibleandintelligible.

(3) If the disclosure order requires a person to give an
appropriateofficeraccesstotheinformation,theorderhas effectas an
orderto givetheofficeraccesstotheinformationin a forminwhichthe
informationisvisible,legibleandintelligible.

(4) In subsections(5) and (6) and section 110-

"key" in relation to anyprotected information means any key,
code, password, algorithmor other data the use of which
(withorwithoutotherkeys}-

(a) allowsaccesstothe protectedinformation;or

(b) facilitatestheputtingofprotectedinformationin
intelliglDleform.

''protected information" means any electronic data which, without
the key to the data, cannot, or cannot readily, be accessed
orput into intelligible form.
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(5) Subjectto subsection(6), a personto whom a disclosure
order is addressed-

(a) shallbe entitledto use anykey in his possessionto obtain
access to the protected infonnation; and

(b) in accordancewith the order, shall produce the protected
infonnationin an intelligiblefonn.

(6) Where a disclosure order requires the person to whom
it is addressed to produce protected infonnation in an intelligible
fonn, thatpersonshallbe takento havecompliedwiththerequirement
if-

(a) he makes, instead,a disclosureof anykey to the protected
infonnation that is in his possession;and

(b) the disclosure is made in accordancewith the order,with
respect to the person to whom, and in the time in which,
he was requested to disclose the infonnation.

(7) In this section and section 110-

"electronic"meansrelatingto teclmologyhavingelectrical,digital,
magnetic,wireless,opti~; electromagneticor similarcapa-
bilities;

"electronicdata" includes-

.

(a) materialin whateverfonn storedelectronically;

(b) the whole or part of a computer program; and

(c) a representation suitable for processing
electronically;

"infonnation" includes data, text, images, sounds, codes,
computer programs, software and databases.

llO.-{I) Where an appropriate officer has reasonable grounds
to believe that-

Ancillary
order.

(a) a key to protected infonnation is in the possession of any
person; and
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(b) production of the key is necessary for the purposes of the
investigationsinrelationtowhich-

(i) theappropriateofficermakes,orintendsto make,
an applicationfora disclosureorder; or

(ii) a disclosure order has been issued to the
appropriateofficer,

the appropriateofficermayapplyto theJudgeforan ancillaryorderto
be includedin the disclosureorder.

(2) An applicationunder subsection(1)maybe made-

(a) in anycasereferredto in subsection(1)(b)(i), at the time of
applicationforthedisclosureorder;

(b) in anycase referredto in subsection (1)(b)(ii), at anytime
afterthe makingofthe disclosureorder.

(3) Where the Judge grantsan applicationunder subsection
(1), theJudge shall-

(a) inthecaseofan applicationundersubsection(2)(a),include
the ancillaryorderinthe disclosureorder;

(b) in the caseof an applicationmadeunder subsection(2)(b),
varythe disclosureorderto includethe ancillaryorder.

(4) An ancillaryordershall-

(a) describethe informationtowhichit relates;

(b) specifythetimebywhich the orderis to be compliedwith,
beingareasonabletimein allthe circumstances;and

(c) set out the disclosure that is required by the order and the
formandmannerinwhichthe disclosureis tobe made,

and anysuch ordermayrequiretheperson to whom it is addressedto
keep secret the contentsandexistenceof the order.

(5)An ancillaryorder shallnot require the disclosure of any
keywhich-

(a) is intended to be used for the purpose only of generating
electronicsignatures;and

~

¥
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.

(b) has not in factbeen used for anyotherpurpose.

(6) In subsection(5),"electronicsignature"meansanythingin
electronicformthat-

(a) is incorporatedinto,or otherwiselogicallyassociatedwith,
anyelectronicinformation;

(b) is generated by the signatory or other source of the
infonnation;and

(c) is used for the purpose of facilitating, by means of a link
betweenthe signatoryor othersourceand the information,
the establishmentof the authenticityofthe information,the
establishmentof its integrity,orboth.

(7) In grantingan ancillaryorder,theJudgeshall-

(a) take intoaccount-

(i) the extentandnatureof anyotherinformationin
additiontothe informationin question,to which
the key is also akey; and

(iI) anyadverseeffectthatcomplyingwiththe order
mighthaveonabusinesscarriedonbytheperson
to whom the order is addressed;and

(b) require only such disclosureas is proportionateto what is
sought to be achieved, allowing, where appropriate, for
disclosure in suchmanneraswouldresult in theputting of
theinformationinintelligiblefonnotherthanbydisclosureof
thekey itself

(8) An ancillary order shall not require the making of any
disclosureto a person other thanthe appropriateofficeror such other
person as maybe specified in the order.

(9) Where an ancillary order requiring access to protected
infonnationortheputtingofprotectedinfonnationintointelligibleform
is addressedto aperson who is-

(a) not in possessionof theprotectedinformationtowhich the
order relates; or

'-
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(b) incapable,withouttheuseofakeythatisnotinhispossession,
ofobtainingaccesstotheprotectedinfonnationorproducing
itinintelligiblefonD,

he shallbe taken to have compliedwith the order ifhe discloses any
key to theprotectedinfonnationthat is in hispossession.

(10) It shallbe sufficientforthepurposeof complyingwith an
ancillaryorderfor thepersonto whomit is addressedto produceonly
thosekeystheproductionofwhichis sufficientto enablethepersonto
whom theyareproducedto obtainaccessto theprotectedinfonnation
andtoput itintointelligiblefonn.

(11) Where-

(a) thedisclosurerequiredbyanancillaryorderallowstheperson
to whom it is addressedto complywith the order without
disclosingallof thekeysinhispossession;and

(b) there are different keys or combination of keys in the
possession of that person the disclosure of which would
constitutecompliancewiththe order,

the person may selectwhich of the keys, or combination of keys, to
discloseforthepurposeof complyingwiththe order.

(12) Whereanancillaryorderis addressedto apersonwho-

(a) was inpossessionof the keybut is no longer in possession
of it; and

(b) ifhe hadcontinuedto havethekey inhispossession,would
be requiredbyvirtueof the order to disclose it; and

(c) is in possession of infonnation that would facilitate the
obtaining or discovery of the key or the putting of the
protectedinfonnationintoanintelligiblefonn,

that person shalldiscloseto theperson to whom he would have been
required to disclosethe key,all such infonnation as is mentioned in
paragraph (c).

I

I

II

I

I

I

I

I
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(13) An appropriate officer who obtains an ancillary order
shall ensure that such arrangements are made as are necessary for
securingthat-

(a) a key disclosed in pursuanceof the order is used to obtain
access or to put into intelligible form only the protected
infonnationinrelationtowhichtheorderwasmade;

(b) everykeydisclosedin pursuanceof the order is stored, for
so longas it is retained,in a securemanner,andanyrecords
of such key are destroyed as soon as no longer needed to
accesstheprotectedinfonnationorputitintointelligiblefonn;
and

(c) thenumberof-

(i) persons to whom the key is disclosed or
otherwisemadeavailable;and

(ii) copies made ofthe key,

is limitedto theminimumthat is necessaryforthepurposeof enabling
theprotectedinfonnationtobe accessedorput intoanintelligiblefonn.

(14) An appropriate officer who knowingly contravenes
subsection (13) commits an offence and, upon conviction before a
ResidentMagistrate,is liableto a finenotexceedingonemilliondollars
orto imprisonmentfora tenn not exceedingtwelvemonths,or toboth
suchfineandimprisonment.

111.--{1)Adisclosureordermaybe madeinrelationto infonnation Government
or materialinthe possessionor controlof a Governmentdepartment. departments.

(2) In this section-

"Governmentcompany"means acompanyregisteredunder the
CompaniesAct,beingacompanyinwhichtheGovernment
or an agencyof the Government,bytheholdingof sharesor
otherwise,isinapositiontodirectthepolicyofthatcompany;

"Governmentdepartment"or "department"means-

(a) a Ministry,departmentoragencyofGovernment;

(b) a Parish Council,municipalityor the Kingston
and Saint Andrew Corporation;

..
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(c) a statutory body or authority; or

(d) a Governmentcompany.

(3) An order under subsection (1)-

(a) may requireanyofficerof the department,whether named
in the order or not, who may for the time being be in
possession or control of the information or material to
comply with the order;

(b) shallbe servedas if theproceedingswere civilproceedings
againstthe department.

(4) Where an order under subsection(1) is servedin respect
of a department-

(a) the person on whom the order is served; and

(b) anyotherofficerof the departmentwho is in receiptof the
order,

shall take all reasonablestepsto bring it to the attentionof the officer
concerned.

(5) If the order is not brought to the attention of the officer
concerned within the period stated in the order pursuant to section
105(3), the person on whom the order is served shall report the
reasonsforthe failureto a Judgeof the SupremeCourtwithinseventy-
two hours.

Offences. 112.-{1) Apersoncommitsan offenceif the person fails,without
reasonable excuse, to comply with a requirement imposed on him
under a disclosure order.

(2) A personwho commitsan offenceunder subsection(1)
is liable upon convictionbefore a Resident Magistrate to a fine not
exceeding one million dollars or to imprisonment for a term not
exceedingtwelve months or to both such fine and imprisonment

(3) Apersoncommitsanoffenceif, in purportedcompliance
with a requirementimposedonhimunderadisclosureorder,h~

(a) makesa statementthatheknowstobe falseor misleadingin
amaterialparticular;or .



. - -

113

(b) recklesslymakes a statementthat is falseor misleadingin
a materialparticular.

(4) A person who commits an offenceunder subsection (3)
is liable-

(a) upon convictionbeforea ResidentMagistrate,to a finenot
exceedingonemilliondollarsor to imprisonmentfora tenn
not exceeding twelve months or to both such fine and
imprisonment;

(b) upon convictionon indictmentbeforea CircuitCourt,to a
fineor to imprisonmentfora tenn not exceedingfiveyears
or to both such fine and imprisonment.

113.-(1) Subject to subsection (2), a statement made by a Restriction
personinresponseto a requirementimposedon thatpersonunder onuseof .

di I rei be ed
"

d
statements tn

a sc osure0 ermaynot us m eVlenceapnst him m criminal evidence.
proceedings.

(2) Subsection (1) does not apply-

(a) to proceedings under Part II (confiscationproceedings);

(b) on a prosecution for an offence under section 112 (1) or
(3);

(c) on a prosecution for an offenceunder the PerjuryAct; or

(d) on a prosecution for some other offencewhere, in giving
evidence, the person makes a statementinconsistentwith
the statement referred to in subsection (1).

(3) A statement may not be used by virtue of subsection
(2)(d) against a person unless-

(a) evidence relating to the statement is adduced; or

(b) a questionrelatingto the statementis asked,by that person,
or on his behalf, in the proceedings arising out of the
prosecution,

114.-(1) An application for a disclosure order or an order to
grant entry may be made to a Judge in Chambers.

Supple-
mentary.
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(2) An application under subsection (1) may be made
without notice and shallbe in writing accompaniedby an affidavit.

(3) An applicationto discharge or vary a disclosure order
or an order to grant entry may be made to the Court by-

(a) the person who applied for the order; or

(b) any person affected by the order,

and the Court may discharge or vary the order.

(4) Wherean authorisedfinancialinvestigatoror an authorised
officer applies for a disclosure order or an order to grant entry, an
application to discharge or vary the order need not be by the same
authorisedfinancialinvestigatoror authorisedofficer,and references
to thepersonwhoappliedforthe ordershallbe construedaccordingly.

115.-(1) A Judge may, on an application made to him by an
appropriateofficer,issuea searchand seizurewarrant ifhe is satisfied
that-

(a) a disclosureordermadein relationto informationor material
has not been complied with and there are reasonable
groundsforbelievingthat the informationor materialis on
the premisesspecifiedin the applicationfor the warrant;or

(b) section 116is satisfied in relation to the warrant.

(2) An application under subsection (1) shall state that-

(a) a personspecifiedin the applicationis subjectto a forfeiture
investigationor a money launderinginvestigation,or that
property specified in the application is subject to a civil
recoveryinvestigation;

(b) the warrantis soughtfor the purposesof the investigation;

(c) the warrant is sought in relationto the premises specified
in the application;and

(d) the warrant is soughtin relationto informationor material
specified in the application, or that there are reasonable
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grounds forbelievingthat there is infonnation or material
fallingwithin section 116(6)on the premises.

(3) A search and seizurewarrant is a warrant authorisingan
appropriate person-

(a) to enterands~h thepremisesspecifiedin the application
for the warrant; and

(b) to seizeand retainany infonnationor material foundthere
which is likelyto be of substantialvalue,whetheror notby
itself, to the investigation for the purposes of which the
applicationis made.

(4) For the purposes of this section and section 116, an
appropriate person is-

(a) an authorised officer, if the warrant is sought for the
pmposesof a forfeitureinvestigationor a moneylaundering
investigation;

(b) a named memberof the staffof theAgency,if the warrant
is soughtfor the purposesof a civil recoveryinvestigation.

116.-{1) This section is satisfied in relation to a search and
seizurewarrant if-

(a) subsection (2) applies; and

(b) either of the conditions set out in subsection (3)(a) or (b)
is compliedwith.

(2) This subsection applies if there are reasonable grounds
forbelievingthat-

(a) in the caseof a forfeitureinvestigation,the personspecified
in the application for the warrant has benefited from his
criminalconduct;

(b) in the case of a civil recovery investigation, the property
specified in the applicationfor the warrant is recoverable
property or associated property;

Requirements
where
disclosure
order not
available.
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(c) inthe caseof amoneylaunderinginvestigation,the person
specifiedin theapplicationforthewarranthascommitteda
moneylaunderingoffence.

(3) Theconditionsarethat-

(a) itwould notbe appropriateto make a disclosure order for
anyone or more of the reasonsspecifiedin subsection(4),
and therearereasonablegroundsforbelievingthat-

(i) any information or material on the premises
specifi~ intheapplicationforthewarrantislikely
tobe ofsubstantialvalue,whetherornotbyitself,
to the investigationforthepwposes of whichthe
warrantissought;and

(ii) it is in the public interest for the informationor
materialtobeobtained,havingregardtothebenefit
likely to accrue to the investigation if the
informationormaterialis obtained;or

(b) anyone or more of the requirements set out in subsection
(5) is met and there are reasonable grounds for believing
that-

(i) thereis materialon thepremises specifiedinthe
applicationforthewarrantandthattheinformation
ormaterialfallswithinsubsection(6);and

(u) it is in the public interest for the information or
materialtobeobtained,havingregardtothebenefit
likely to accrue to the investigation if the
informationormaterialisobtained.

(4) Forthepwposesof subsection(3)(a), thereasonsspecified
are that-

(a) it is not reasonablypracticable to communicate with any
person-

(i) againstwhomthedisclosureordercouldbemade;
or

(ri) who wouldbe requiredto complywith an order
to grantentryto the premises;
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(b) the investigation might be seriouslyprejudiced unless an
appropriateperson is ableto secureimmediateaccessto the
informationormaterial.

(5) For the purposesof subsection(3)(b),the requirementsare
that-

(a) it is not reasonably practicable to communicate with any
person entitledto grantentrytothepremises;

(b) entryto the premiseswill notbe grantedunless awarrant is
produced; or

(c) the investigation might be seriously prejudiced unless an
appropriateperson arrivingat the premises is able to secure
immediateentrytothem.

(6) For the purposes of subsection (3)(b)(i), information or
materialfallswithinthis subsectioniftheinfonnationor materialcannot
be identifiedat thetime of the applicationand-

(a) in the case of a forfeiture investigation, the infonnation or
material-

(i) relates to-

(a) thepersonspecifiedinthe application;or

(b) any question whether that person has
benefitedfromhiscriminalconductor as
to theextentorwhereaboutsofhis benefit
fromhiscriminalconduct;and

(n) is likelytobe of substantialvalue,whetheror not
by itself, to the investigation for the purposes of
whichthewarrantis sought;

(b) inthecaseof acivilrecoveryinvestigation,theinfonnationor
material-

(i) relates to-

(A) the propertyspecifiedin ~e application;
or
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(B) anyquestionwhether it is recoverableor
associatedproperty,as to who holds any
such property, whether the person who
appears to hold any such property holds
other property which is recoverable
property, or the whereabouts of any
propertymentionedinthis sub-paragraph;
and

(ii) is likelytobe of substantialvalue,whether or not
by itself, to the investigation for the purposes of
whichthewarrantis sought;

(c) inthecaseofamoneylaunderinginvestigation,theinfonnation
or material-

(i) relatesto thepersonspecifiedinthe applicationor
to thequestionwhetherthatpersonhas committed
amoneylaunderingoffence;and

(ii) is likelyto be of substantialvalue,whether or not
by itself, to the investigation for the purposes of
whichthewarrantis sought.

117. Asearch and seizurewarrantdoes not confer the right to seize
any information or material that a person would be able to refuse to
produceon the groundsof legalprofessionalprivilegeinproceedingsin
the SupremeCourt.

118.-{1) Thissectionappliesto searchandseizurewarrantssought
forthepurposesofaconfiscationinvestigation,civilrecovetyinvestigation
or amoneylaunderinginvestigation.

(2) An applicationfora warrantmaybe made withoutnotice
to a Judgein Chambers.

(3) Awarrant-

(a) maybe issuedsubjectto conditions;

(b) continues in forceuntil the end ofthe period of one month
startingwiththe dayonwhichit is issued;
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(c) mayincludeprovisionauthorisingapersonwhois exercising
powers under it to do other things that-

(i) are specified in the warrant; and

(n) are necessary in order to give effect to the
wammt;

(d) authorisesthe person exercisingpowersunder the wammt
to take copiesof any infonnationor materialseized under
the warrant.

(4) Where a warrant authorises the person named in it to
search,seize and retain any infonnationwhich is held in a computer
and is accessiblefromthepremisesspecifiedin the applicationfor the
wammt,and which the person believesrelatesto anymatter relevant
to the investigation, the warrant authorises the person to obtain the
infonnationin a fonn-

(a) that can be taken away by the person; and

(b) which is visible,legibleand intelligible.

(5) The provisions of sections 109(4) to (7) and 110 shall
apply,with the necessary modifications, with respect to obtaining
infonnationin an intelligiblefonn underthis section.

(6) Wherethe Directorgiveswrittenauthorityforanymember
of staffof theAgencyto accompanythe personnamed in the warrant
for the pwpose of executingthe wammt, the membersso authorised
have the same powers under the warrantas the person named in the
wamml

(7) A person exercisingpowersunder a warrantmay secure
from otherpersons such assistanceas is reasonablynecessaryfor the
purpose of executing the warrant.

(8) Infonnation or material seized under a warrant may be
retained for so long as is necessary to retain it, in its original form,
in connection with the investigation for the purposes of which the
warrantwas issued:
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ProvidedthatiftheDirectorhasreasonablegrmmdsforbelieving
that thematerial-

(a) may need to be produced for the purposes of any legal
proceedings;and

(b) mightotherwisebe unavailableforthosepurposes,

the informationor materialmaybe retaineduntil the proceedingsare
concluded.

Customer information orders

119.-{1) AJudge may,on an application made to him by an appropriate
officer, make a customer information order if the Judge is satisfied that
each of the requirements specified in section 121 for the making of the
order is fulfilled.

(2) The application fora customer information order shall state
that the order is sought-

(a) for the purposes of-

(i) a forfeiture investigation or a money laundering
investigationbeingcanied on in respectof aperson
specified in the application; or

(ii) a civil recovery investigation being carried on in
respect of property specified in the application,
and aperson specified in the application appears
to hold the property; and

(b) against one or more financial institutions specified in the
application.

(3) An application for a customer information order may
specify-

(a) allfinancialinstitutions;

(b) aparticulardescription,or particular descriptions of, financial
institutions;or

(c) a particular financial institution or particular financial
institutions.

J

l
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(4) Acustomer informationorderis an order that a financial
institution coveredby the order shall, on being required to do so by
notice in writing given by an appropriate officer,provide any such
customer informationas it has relatingto the person specifiedin the
application.

(5) Afinancialinstitutionthatisrequiredtoprovideinformation
underacustomerinformationordershallprovidetheinformationto an
appropriate officer in such manner, and at or by such time, as the
appropriateofficerrequires.

(6) Ifa financialinstitution,onwhicharequirementis imposed
by a notice given under a customer information order, requires the
production of evidence of authority to give the notice, the financial
institutionisnotboundto complywiththerequirementunlessevidence
of the authorityhasbeen producedto it.

120.-{1) InthisPart,"customerinformation"is informationas to Meaningfor
whether aperson holds, or has held, (whether solely orjointly with ~::~::~on.
another) any account at, or has during a specifiedperiod conducted
any transaction with, the financial institution concerned and, if so,
informationast~

(a) the matters specified in subsection (2), ifthe person is an
individual;or

(b) in the case of any other person, the matters specified in
subsection(3).

(2) Themattersspecifiedforthepwposesof subsection(1)(a)
are-

(a) the accountortransactionnumber,asthecasemayrequire;

(b)

(c)

(d)

theindividual'sfullnameanddateofbirth;

theindividual'staxpayerregistrationnumber;

the individual's most recent address and any previous
addresses;
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(e) in the case of an account,the date on which the individual
began to holdthe accountand, if the individualhas ceased
to hold the account,the date on whichhe did so;

(f) inthe caseof a transaction,the dateof the transactionanda
descriptionofthetypeof transaction;

(g) suchevidenceoftheindividual'sidentityaswasobtainedby
the financial institution under or for the purposes of any
enactmentrelatingtomoneylaundering;

(h) the fullname,dateofbirthandmostrecentaddress,andany
previous addresses,of anyperson who holds, or has held,
an accmmt at the financial institution jointlywith theindividua1;

(i) the account number of any other accounts to which the
individualis asignatory,heldat thefinancialinstitution,and
detailsofthepersonsholdingthoseaccounts.

(3)Themattersspecifiedforthepwposesof subsection(1)(b)
are-

(a) the accountnumber;

(b) theentity'sfullname;

(c) adescriptionof thebusinesscarned onby the entity;

(d) thecountryortetritoryinwhichthe entityisincorporatedor
otherwiseestablished;

(e) thetaxpayerregistrationnumberassignedtothe entity;

(f) theentity's-

(i) registered office, and any previous registered
offices,underthe CompaniesAct; or

(ii) place of business under the Registration of
Business Names Act or any other enactment
governingtheestablishmentofthe entity,

or,if theentityis incoIpOratedorotherwiseestablishedoutsideJamaica,
anythingsllnilarundercOlrespondinglegislationofthecountryortemtory
in whichthe entityis incOlporatedor otherwiseestablished;

#
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(g) the dateon which the entitybegan to holdthe accountand,
if the entity has ceased to hold the account, the date of
cessation;

~

(11) such evidence of the entity's identity as was obtained by the
financialinstitutionunderor forthepwposes of any legislation
relating to money laundering;

(i) the full name, date of birth and most recent address and any
previous addresses of any person who is a signatory to the

. account.

(4) The Minister may by order, subjectto affinnative resolution,

amend the provisions of subsection (2) or (3).

(5) For the purposes of this section, money laundering is an
act that-

(a) constitutes an offence under section 92 or 93; or

(b) has been committed outside ofJ amaica and would constitute
an offence specified in paragraph (a) if done in Jamaica.

121. The requirements for making a customer information order Requirements
are that- formakingacustomer

( )
.
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grounds for believing that the person specified in the
application for the order has benefited from his criminal
conduct;

(b) in the case of a civil recovery investigation, there are
reasonablegroundsforbelievingthat-

(i) the property specifiedin the applicationfor the
order is recoverable property or associated
property;and

(n) the person specifiedin the application holds all
or some of the property;

(c) in the case of amoney launderinginvestigation, there are
reasonablegroundsforbelievingthatthepersonspecifiedin

.
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the application for the order has committed a money
laundering offence;

(d) in the case of any investigation, there are reasonable grounds
for believing that customer information which may be
provided in compliance with the order is likely to be of
substantial value,whether or not by itself, to the investigation
for the purposes of which the order is sought; and

(e) in the case of any investigation, there are reasonable grounds
for believing that it is in the public interest for the customer
infonnation tobe provided, having regard to the benefit likely
to accrue to the investigation if the infonnation is obtained.

122.-(1) A financial institution commits an offence if without
reasonable excuse it fails to comply with a requirement imposed on it
under a customer infonnation order.

(2) A financial institution that commits an offence under
subsection (1) is liable upon conviction before a Resident Magistrate to
a fine not exceeding one million dollars.

(3) A financial institution commits an offence if, in purported
compliance with a customer infonnation order,the financial institutiOIr-

(a) makes a statement which it knows to be false or misleading
in a material particular; or

(b) recklessly makes a statement which is false or misleading in
a material particular.

(4) A financial institution that commits an offence under
subsection (3) is liable---

(a) on summary conviction before a Resident Magistrate, to a
fine not exceeding one million dollars; or

(b) on conviction on indictment before a Circuit Court, to a fine.

123.-(1) Subject to subsection (2), a statement made by a financial
institution in response to a customer infonnation order may not be used
in evidence against the financial institution in criminal proceedings.

~

~

.

~
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(2) Subsection (1) does not applyto-

proceedingsunderPart IT(forfeitureproceedings);

a prosecutionforan offenceundersection 122(1)or (3);or

~

(a)

(b)

(c) a prosecution for some other offence where, in giving
evidence, the financial institution makes a statement
inconsistent with the statement referred to in subsection (1).

(3) A statement may not be used by virtue of subsection (2)(c)
against a financial institution unless---

(a) evidencerelatingto it is adduced;or

(b) aquestionrelatingto it is asked,

byoronbehalfof the financialinstitutioninproceedingsarisingoutof
theprosecution.

124. Acustomerinformationorderhas effect notwithstandingany ~isclosur~of..
th di I finfc
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125.--(1) An applicationforacustomerinformationordermaybe Supple-
made to a Judge in Chambers. mentary.

(2) Anapplicationundersubsection(1)maybemadewithout
noticeandshallbe inwritingaccompaniedby anaffidavit.

(3) Anapplicationtodischargeorval}'acustomerinformation
order maybe made to the Courtby-

(a) the person who appliedfor the order;

(b) anyperson affectedby the order,

and the Courtmay dischargeor varythe order.

(4) Whereanauthorisedfinancialinvestigatoror anauthorised
officerappliesfora customerinformationorder-

(a) an applicationto dischargeor val}'the orderneednotbe by
thesameauthorisedfinancialinvestigatororauthorisedofficer;
and
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(b) for the purposeof paragraph(a), referencesin this section
to a person who appliedfor a customer information order
shallbe construedaccordingly.

(5) Anauthorisedfinancialinvestigatororan authorisedofficer
shallnot makean applicationfora customerinformationorderunless
he is a senior appropriateofficeror is authorisedto do soby a senior
appropriateofficer.

Account monitoring orders

126.-(1) A Judge may, on an application made to him by an
appropriateofficer,makean accountmonitoringorder if the Judge is
satisfiedthat each of the requirementsspecifiedin subsection(2) for
makingtheorderis fulfilled.

(2) Therequirementsformakinganaccountmonitoringorder
are that-

(a) inthe caseof a forfeitureinvestigation,therearereasonable
grounds for suspecting that the person specified in the
application for the order has benefited from his criminal
conduct;

(b) in the case of a civil recovery investigation, there are
reasonablegroundsforsuspectingthat-

(i) the propertyspecified in the application for the
order is recoverable property or associated
property;and

(ii) thepersonspecifiedintheapplicationholdsallor
some of theproperty;

(c) in the caseof a moneylaunderinginvestigation,
therearereasonablegroundsfor suspectingthat
thepersonspecifiedintheapplicationfortheorder
hascommittedamoneylaunderingoffence;

(d) inthecaseof anyinvestigation,therearereasonablegrounds
forbelievingthataccountinfonnationwhichmaybeprovided
in compliance with the order is likely to be of substantial
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.

value, whether or not by itself, to the investigation for the
purposes of which the order is sought; and

(e) in the case of any investigation, there are reasonable grounds
for believing that it is in the public interest for the account
infonnation to be provided, having regard to the benefit likely
to accrue to the investigation if the infonnation is obtained.

(3) An application for an account monitoring order shall state
that-

(a) the order is soughtfor the purposesof-

(i) a forfeitureinvestigationor amoney laundering
investigation being carried on in relation to a
personspecifiedintheapplication;or

(ii) acivilrecoveryinvestigationbeingcarriedon in
respect of propertyspecifiedin the application,
andapersonspecifiedintheapplicationappears
to hold the property;and

(b) theorderis soughtagainsta financialinstitutionspecifiedin
the applicationin relationto theaccountinformationof the
descriptionsospecified.

(4) For the purposes ofthis section, account information is
informationrelatingto an accountheld at,or a transactionconducted
with,thefinancialinstitutionspecifiedintheapplication,bytheperson
so specified,whethersolelyorjointlywithanother.

(5) An accountmonitoringorderunderthis section-

(a) is an order that the financial institution specified in the
application for the order shall, for theperiod stated in the
order, provide account information of the description
specifiedintheorderto anappropriateofficer inthemanner
and at or by the time or times statedin the order; and

(b) mayspecifyinfonnationrelatingto-

(i) allaccountsheld,ortransactionsconductedwithin
a specifiedperiod,by thepersonspecifiedin the
the application for the order at the financial
institutionsospecified;

1
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(n) a particular description, or particular descriptions,
of accounts so held or transactions so conducted;
or

(riI) aparticularaccountor transaction,or particular
accountsor transactions,soheld or conducted.

(6) TheperiodrefeITedto insubsection(5)(a)shallnot exceed
theperiodof ninetydaysbeginningwiththe dayonwhich the orderis
made:

Provided that the Judge may extend the period for a further
ninetydays,upon the applicationof an appropriateofficer,if satisfied
that the circumstancessowarrant.

(7) An accountmonitoringorderhas effectnotwithstanding
anyrestrictionon thedisclosureofinfonnation,howeverimposed.

127.-(1) Subjectto subsection(2),a statementmadebya financial
institutioninresponseto an accountmonitoringordermaynotbe used
inevidenceagainstthatfinancialinstitutionincriminalproceedings.

(2) Subsection (1) does not applyto-

(a) proceedingsunderPart II(forfeitureproceedings);

(b)

(c)

proceedingsforcontemptof court;or

aprosecutionforan offencewhere, in givingevidence,the
financialinstitutionmakesastatementinconsistentwiththe

statement referredto in subsection(1).

(3) Astatementmaynotbe usedbyvirtueof subsection(2)(c)
againsta financialinstitutionunless-

(a) evidencerelatingto the statementis adduced;or

(b) aquestionrelatingtothe statementis asked,byor onbehalf
ofthefinancialinstitutionintheproceedingsarisingoutofthe
prosecution.

128.-{ 1) An applicationforan accountmonitoringordermaybe
made to a Judge in Chambers.
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(2) Anapplicationundersubsection(1)maybe madewithout
noticeandshallbe inwritingaccompaniedbyan affidavit.

(3) Anapplicationtodischargeorvaryanaccountmonitoring
order may be made to the Courtby-

(a) the person who appliedforthe order;

(b) anyperson affectedby the order,

and the Courtmay dischargeor varythe order.

(4) Ifanauthorisedfinancialinvestigatororanauthorisedofficer
appliesforanaccountmonitoringorder,anapplicationto dischargeor
vary the order need not be made by the same authorised financial
investigatoror authorisedofficer,and for thepurposesof subsection
(3),referencesto apersonwhoappliedforanaccountmonitoringorder
shallbe construedaccordingly.

Part VII. General

129.-{1) Where a person is adjudged bankrupt in Jamaica, the
followingpropertyis excludedfromtheperson'sestateforthepwposes
of section 104of the BankruptcyAct-

(a) propertyforthetimebeingsubjectto a restraintordermade
before the order adjudgingthepersonbankrupt; and

(b) anyproperty in respectof whichan orderunder section41
(appointmentof Director'sreceiver)is in force.

(2) If in the case of a debtor (within the meaning of the
BankruptcyAct}-

(a) a receiveris appointed under section23 of the Bankruptcy
Act; and

(b) anypropertyof thedebtoris atthattimesubjectto a restraint
order,

thepowersconferredon thereceiverunderthe BankruptcyActdonot
applyto propertythen subjectto therestraintorder.

130.-{1) Where a person is adjudged bankrupt in Jamaica, the Restrictionof
powersreferredto insubsection(2)shallnotbe exercisedinrelationto ~~:e;:fin
the propertyreferredto in subsection(3). bankruptcy.

Property
excluded
from
operation of
Bankruptcy
Act.



Taintedgifts
madeby
bankrupt.

Property
excludedon
the winding
up of a
company.

130

(2) The powersreferredto in this subsectionare the powers
conferred on a court by sections 33 to 50 and the powers of a
receiver appointedunder section 41:

Providedthatnothingin the BankruptcyAct shallbe taken to
restrict, or enable the restriction of, the powers referred to in this
subsection.

(3) The property is-

(a) propertythat is the propertyof the debtor for the purposes
of section 104 of the Bankruptcy Act;

(b) propertywhich is to be applied for the benefit of creditors
of the bankrupt by virtue of a condition imposed under
section 72(6) of the BankruptcyAct;

(c) in a case where a forfeiture order or a pecuniary penalty
order has been made, any sums remainingin the hands of
a receiver appointed under section 41 after the amount
required to be paid under the order has been fully paid.

131.-(1) Thissectionappliesif a personwho is adjudgedbankrupt
in Jamaica has made a tainted gift,whether directly or indirectly.

(2) Sections 111, 112, 115and 116ofthe Bankruptcy Act
(avoidance of certain transactions) shall not apply in respect of the
making of the gift at any time when-

(a) any property of the recipient of the tainted gift is subject
to a restraint order; or

(b) an order under section 41 (appointment of Director's
receiver) is in force in respect of such property.

(3) The Trustee in Bankruptcy shall, in respect of any
transaction avoided under section 111, 112, 115 or 116 of the
BankruptcyAct after an order referred to in subsection (2)(a) or (b)
is discharged, take into account any realisation under Part II of
property held by the recipient of the tainted gift.

132.-(1) Where under the Companies Act an order for the
windingup of a companyis madeor the companypasses a resolution
for its voluntary winding up, the functionsof the liquidator (or any
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provisionalliquidator)arenot exercisablein relationto the following
property-

(a) propertyforthetimebeingsubjectto a restraintordermade
beforetherelevanttime;

(b) anyproperty in respectof whichan order under section41
(appointmentof Director'sreceiver)is inforce.

(2) Whereunder the CompaniesActan order forthe winding
up of a company is made or the companypasses a resolution for its
voluntarywindingup, thepowersreferredto insubsection(3)shallnot
be exercisedin the mannermentionedin subsection(4) in relationto
anyproperty:

Providedthat nothingin the CompaniesAct shallbe taken to
restrict,or enabletherestrictionof,the exerciseof thepowersreferred
to in subsection(3).

(3) Thepowers mentionedinsubsection(2)ar~

(a) the powers conferred on a court by sections 33 to 50; and

(b) the powers of a receiverappointedunder section41.

(4) The powers shall not be exercisedso as tcr-

(a) inhibit the liquidator fromexercisinghis functions for the
purposeofdistributingpropertytothecompany'screditors;

(b) prevent the payment out of any property of expenses
(includingtheremunerationoftheliquidatororanyprovisional
liquidator)properlyincurredinthewindingup inrespectof
the property.

(5) Apersonis not a creditorforthepurposesof awindingup
undertheCompaniesAct in sofaras anysumdue tothatpersonby the
company is due in respect of a forfeitureorder or pecuniary penalty
order.

(6) For the purposesof this section,the relevanttime is-

(a) if no order for the windingup of the companyis made, the
time of thepassingof the resolutionforvoluntarywinding
up;
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(b) ifanorderforwindingup ismade,thetimeofthe makingof
the order.

133.-{ 1) This sectionappliesif-

(a) under the CompaniesAct an order is made for thewinding
up of a companyor the companypassesa resolution for its
voluntarywindingup;and

(b) the company has made a tainted gift, whether directly or
indirectly.

(2) Sections 225, 226 and 276 of the Companies Act
(avoidanceof certaintransactions)shallnot have effect in respect of
themakingofthe giftat anytimewhen-

(a) anypropertyofthe recipientofthetaintedgiftis subjectto a
restraintorder;or

(b) an order under section 41 (appointment of Director's
receiver)is in forcein respectof suchproperty.

(3) The Trusteeshall, in respect of any transaction avoided
under section 225,226 or 276 ofthe Companies Act after an order
referred to in subsection(2)(a) or (b) is discharged,take into account
any realisation under Part II of property held by the recipient of the
taintedgift.

134.-{1) Where a company holds property that is subject to a
floatingcharge,andareceiveris appointedbyor on the applicationof
the holder of the charge,the functionsof the receiverare not exercis-
ableinrelationtothe followingproperty-

(a) propertyforthetimebeingsubjectto a restraintordermade
beforethe appointmentof thereceiver;

(b) anypropertyin respectof which an orderunder section41
(appointmentof Director'sreceiver)is in force.

(2) Whereacompanyholdspropertythatissubjectto a floating
charge, and a receiver is appointed by or on the application of the
holderof the charge,thepowersreferredto in subsection(3) shallnot
be exercisedin theway mentionedin subsection(4) in relationto any
property-

(a) that is heldby the company;and

(b) in relation to which the functions of the receiver are.

,

..
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exercisable.

(3) Thepowers mentionedin subsection(2) are-

(a) the powers conferred on a courtby sections 33 to 50;

(b) the powers of a receiverappointedunder section41.

(4) Thepowers shallnot be exercised-

(a) soasto inhibitthereceiver&omexercisinghis functionsfor
the purpose of distributing property to the company's
creditors;

(b) soastopreventthepaymentoutof anypropertyof expenses
(includingtheremuneranonofthereceiver)properlyincwred
in the exerciseof his functionsinrespectof the property.

13S.-{I) Inthissection,''insolvencypractitioner"meanstheTrustee
inBankmptcyundertheBankruptcyActortheofficialreceiverentitled
to act as receiver or manager of the property concerned.

(2) Subsections (3) and (4) apply if a person acting as an
insolvencypractitionerseizesor disposesof anypropertyin relationto
whichhis functionsarenot exercisablebecausethe propertyis forthe
timebeingsubjectto--

(a) a restraintorder; or

(b) aninterimreceivingordermadepursuanttoregulationsunder
thisAct,

and at the time of the seizure or disposal the insolvencypractitioner
believesonreasonablegroundsthatheisentitled(whetherinpursuance
of a court order or otherwise) to seizeor disposeof the property.

(3) The insolvencypractitioner is not liableto anyperson in
respect of any loss or damageresulting fromthe seizure or disposal,
exceptso far as the lossor damage is causedby hisnegligence.

(4) The insolvencypractitionerhas a lien on the property or
the proceedsof its sale-

(a) for such of his expensesas areincurredin connectionwith
the liquidation, bankruptcy, sequestration or other
proceedings in relationto whichhe purportedto make the
seizureor disposal;and

Seizureor
disposalof
excluded
property by
insolvency
practitioner.
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(b) for so much of his remuneration as may reasonably be
assignedtohisactinginconnectionwiththoseproceectings.

(5) Subsection(6)appliesifproperty is subject to a restraint
order andaperson actingas an insolvencypractitioner-

(a) incurs expenses in respect of the property subject to the
restraint order but does not know, and has no reasonable
causeto believe,that thepropertyis subjectto the restraint
order; or .

(b) mcursexpenses-

(i) which are not expenses in respect of property
subjectto therestraintorder;and

(n) whichmight,butfortheeffectoftherestraintorder,
have been met by taking possession of and
realizingpropertysubjectto therestraintorder.

(6) Whetheror not the insolvencypractitioner has seized or
disposedof anyproperty,he isentitledtopaymentof theremuneration
and expensesmentionedin subsection(4).

136. Rules of court may make such provision as is necessary or
expedientto giveeffecttoregulationsmadeunderthisPart (including
provision relatingto the exerciseof functionsof ajudge conferredor
imposedby theregulations).

137.-(1) No civil or criminal proceedings for breach of
confidentialitymaybe brought,noranyprofessionalsanctionforsuch
breach may be taken, against any person, or against a director or
employee of an institution, who provides or transmits information
requestedby the enforcingauthorityunderthisActor submitsreports
to theenforcingauthority.

(2) No action,suitor otherproceedingsmaybe broughtor
institutedpersonallyagainsttheDirectoror anyofficerof theAgencyin
respectof anyactdoneor omissionmade ingoodfaith,in thecourseof
carryingout theprovisionsofthisAct.

138. The Minister may, subject to affirmative resolution, make
regulationsgenerallyforgivingeffecttotheprovisionsandpurposesof
thisAct.
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139. TheDmgOffences(ForfeitureofProceeds)ActandtheMoney ~eal of
LaunderingAct are hereby repealed. Off:nces

(Forfeiture of
Proceeds)Act
and Money
Laundering
Act.

140.-(1) The Mutual Assistance (Criminal Matters) Act is Amendments
amended- tootherActs.

(a) in section 2 in the definition of "prescribed offence" and
"realizableproperty", and in section 13(1)(b),by deleting
the words "Drug Offences (Forfeiture of Proceeds) Act"
and substitutingthereforin eachcasethe words"Proceeds
of CrimeAct";

(b) in section 27(8)(a)by deletingthe words "Drug Offences
(Forfeitureof Proceeds)Act" and substitutingtherefor the
words "Proceedsof CrimeAct".

(2) TheJudicature(ResidentMagistrates)Act is amendedby
insertingthe followingas section292A-

"Committal292A. A Resident Magistrate's Court shall act in
to Supreme accordance with section 52 of the Proceeds of CrimeCourtre
proceedingsAct in any case where-under the
Proceedsof

( )
..

d f f~ bCrimeAct a a person ISconvlcte 0 an 0 lence y
the Court; and

(b) the Director of Public Prosecutions asks
the Court to commit the person to the
Supreme Court with a view to making an
application under section 5 of the
Proceeds of Crime Act.".

(3) The Sharingof ForfeitedPropertyAct is amended-

(a) in section2 in thedefinitionof "forfeitedproperty"by-

(i) deleting paragraphs (a) to (c) and substituting
thereforthefollowingasparagraphs(a)and(b}-

"(a) anypropertywhich is forfeitedproperty
pursuant to a forfeiture order or a
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139. The Drug Offences (Forfeiture of Proceeds) Act and the Money ~eal of
Laundering Act are hereby repealed. Off:nces

(Forfeiture of
Proceeds) Act
and Money
Laundering
Act.

140.-(1) The Mutual Assistance (Criminal Matters) Act is Amendments
amended- tootherActs.

(a) in section 2 in the definition of "prescribed offence" and
''realizable property",and in section 13(I)(b), by deleting
the words "Drug Offences (Forfeiture of Proceeds) Act"
and substitutingthereforin eachcasethe words"Proceeds
of CrimeAct";

(b) in section 27(8)(a)by deletingthe words "Drug Offences
(Forfeitureof Proceeds)Act" and substitutingtherefor the
words "Proceedsof CrimeAct".

(2) TheJudicature(ResidentMagistrates)Act is amendedby
insertingthe followingas section292A-

"Committal292A. A Resident Magistrate's Court shall act in
to Supreme accordance with section 52 of the Proceeds of CrimeCourtre
proceedingsAct in any case wher~under the

~:e~c~f (a) a person is convicted of an offence by
the Court;and

(b) the DirectorofPublicProsecutionsasks
the Court to commit the person to the
SupremeCourtwithaviewtomakingan
application under section 5 of the
Proceedsof CrimeAct....

(3) The Sharingof ForfeitedPropertyAct is amended-

(a) in section2 in the definitionof "forfeitedproperty"by-

(i) deleting paragraphs (a) to (c) and substituting
thereforthefollowingasparagraphs(a)and(b}-

"(a) anypropertywhich is forfeitedproperty
pursuant to a forfeiture order or a
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pecuniary penalty order made under
section 5(3) of the Proceeds of Crime
Act;

(b) any amount paid under an order made
under section5(5)of thatAct;";

(n) re-Ietteringparagraphs(d)and(e) as paragraphs
(c) and (d);

(riI) in paragraphs (c) and (d), as re-Iettered, by
deletingthewords"DrugOffences(Forfeitureof
Proceeds)Act" andsubstitutingthereforin each
case the words"Proceeds of CrimeAct";

(b) insection4bydeletingthewords''DrugOffences(Forfeiture
of Proceeds) Act" and substituting therefor the words
"Proceedsof CrimeAct";

(c) in section 5by deletingthe words "section 12of the Drug
Offences (Forfeiture of Proceeds) Act" and substituting
thereforthewords"section5of theProceedsof CrimeAct".

FIRST SCHEDULE (Sections 3 and 4)

Director's
functions.

1. The Director shall exercise his functions in the way that
he considers is best calculated to contribute to the reduction
of crime and in so doing shall-

(a) act effectively and efficiently; and

(b) have regard to the Agency's annual plan,
approved pursuant to paragraph 11.

2.-{ 1) Anythingthat the Director is authorized or required
to do may be done by-

(a) a member of staff of the Agency; or

(b) a person providing services under arrangements
made by the Director,

if authorizedby theDirector,generally or specifically,for that
purpose.

(2) Notwithstandingsub-paragraph (1)(b), nothing that
the Director or the Agency is authorised or required to do
for the purposes of Part IV may be done by a constable.

Delegation
of duties

I
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Seal. 3.-{1) The seal of the Agency shall be authenticated by the
signature of the Director, or any other officer of the Agency
duly authorized by the Director in that behalf, and shall be
judicially noticed.

(2) All documents,other than those requiredby law to
be under seal, made by and all decisions of, the Agency shall
be signed under the hand of the Director or any other officer
of theAgency authorized to act in that behalf by the Director.

Secrecy.

Protection
of members.

Fundsand
resourcesof
the Agency

4.-{1) Every member,employeeor agent of theAgency shall
preserveand aid inpreservingsecrecywithregardto allmatters
relating to the affairs of the Agency that may come to his
knowledge in the course of his duties.

(2) A member,employeeor agent of theAgencyshall not,
without lawful authority, publish or communicate to any
person otherwisethanin theordinarycourseof his employment
to the Agency any information acquired by him in the course
of that employment.

(3) A person who contravenes this paragraph section
commits an offence and is liable on summary conviction in a
ResidentMagistrate'sCourtto a fmenotexceedingone million
dollars or to imprisonment for a term not exceeding twelve
months.

S.-{l) No proceedings shall be brought or instituted before
any court or tribunal personally against any member of the
Agency in respect of any act done bonafide in pursuance or
execution or intended execution of this Act.

(2) Where anymemberis exempt trom liabilityby reason
only of the provisions of this paragraph, the Agency shall be
liable to the extent that it would be if that member were an
employee or agent of the Agency.

6. The funds and resources of theAgency shall consist of-

(a) such sums as may be provided by Parliament for
the Agency in the annual estimates of revenue
and expenditure;

(b) such sums as may be allocated trom time to time
to the Agency trom loan funds;

(c) sums borrowed by theAgency for the purpose of
meeting any of its obligations or discharging any
of its functions; and
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(d) all other sums or property which may in any
manner become payable to or vested in the
Agency in respect of any matter incidental to its
functions.

7.-( I) Subject to the provisions of paragraph (2), the
Agency may borrow sums required by it for meeting any of
its obligations or discharging any of its functions.

(2) The power of the Agency to borrow shall be
exercisable only with the approval of the Minister responsible
for fmance, as to the amount, as to the sources of borrowing
and as to the terms on which borrowing may be effected.

(3) An approval given in any respect for the purposes of
this section may be either general or limited to a particular
borrowing or otherwise, and may be either unconditional or
subject to conditions.

8.-( I) The Minister may from time to time make advances
and grants to the Agency, out of sums placed upon the
estimates of revenue and expenditure for the purpose and
approved by the House of Representatives.

(2) With the approval of the House of Representatives,
the Minister responsible for finance may guarantee, in such
manner and on such conditions as he thinks fit, the payment
of the principal and interest on any authorized borrowing of
the Agency made otherwise than by way of advance under
paragraph (I).

(3) Where the Minister responsible for finance is satisfied
that there has been default in the repayment of any principal
moneys or interest guaranteed under the provisions of this
section, he shall direct the repayment out of the Consolidated
Fund of the amount in respect of which there has been such
default.

9. The Agency shall make to the Accountant-General, at
such times and in such manner as the Minister responsible
for fmance may direct, payments of such amounts as may be
so directed in or towards repayment of advances made to
the Agency under paragraph 8, and of any sums issued in
fulfilment of any guarantee given thereunder, and payments
of interest on what is outstanding for the time being in respect
of such advances and of any sums issued at such rate as the
Minister aforesaid may direct, and different rates of interest
may be directed as respects different advances or sums and
as respects interest for different periods.
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lO.-{l) The Agency shall keep accounts and other records
in relation to its business, and shall prepare annually a
statement of accounts in a form satisfactory to the Minister,
being a formwhich shall conformwithestablished accounting
principles.

(2) The accounts of the Agency shall be audited
annually by auditors appointed by the Agency and approved
by the Minister.

(3) So soon as the accounts ofthe Agency have been
audited, the Agency shall send the statement of its accounts
to the Minister together with a copy of the auditor's report
thereon.

(4) The Auditor-General shall be entitled at all times
to examine the accounts and other records in relation to the
Agency.

Annual plan, report and estimates.

ll.-{ 1) The Agency shall-

(a) in respect of each financial year, other than the first
year of the Agency's operation; and

(b) before a date specified by the Minister,

submit to the Minister in writing a plan (hereinafter called the
annual plan) setting out how the Agency intends to exercise
its functions during the financial year.

(2) The annual plan shall include a statement of-

(a) the Agency's objectives for the financial year;

(b) the Agency's performance targets for the financial
year (whether or not relating to its objectives);

(c) the Agency's priorities for the financial year;

(d) the fmancial resources expected to be available to
the Agency for the financial year; and

(e) the proposed allocation of those resources.

(3) Where an annualplan is submitted to the Minister
pursuant to this paragraph, the Minister may-

(a) approve the plan and notify the Agency of the
approval; or

(b) disapprove the plan alld-

(i) shall inform the Agency of the reasons for
the disapproval; and

1
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(iI) may require theAgency to revise the plan in
the manner specified by Minister.

(4) Where sub-paragraph (3)(b) applies, the Agency
shall revise the annual plan, incorporating the revisions (if
any) specified by the Minister under sub-paragraph (ii), and
submit the revised annual plan to the Minister.

(5) The Agency shall, within three months after the
end of each financialyear, or within such longer period as the
Ministermay in specialcircumstancesallow,cause to be made
and transmittedto the Ministera report dealing generally with
the activities of the Agency during the preceding financial
year.

~

(6) The Minister shall cause copies of the report
together with copies of the statement of accounts and the
auditor's report thereon to be laid on the Table of the House
of Representatives and of the Senate.

12. Information obtained by or on behalf of the Agency in
connection with the exercise of any of its functions may be
used by the Agency in connection with the exercise of any of
its other functions.

13.-(1) Information which is held by or on behalf of a
permitted person, whether it was obtained before or after the
coming into force of this Act, may be disclosed to the Agency
for the purpose of the exercise by the Agency of its functions.

(2) A disclosure under this paragraph shall not be taken
to breach any restriction on the disclosure of information,
however imposed:

Provided that nothing in this paragraph authorises the making
of a disclosure that is prohibited by the Access to Information
Act.

(3) This paragraph does not affect any power to
disclose that exists apart from this section.

(4) For the purposes of this Schedule, the permitted
persons are-

(a) a constable;

(b)

(c)

(d) the Director of Public Prosecutions;

(e)

the Commissioner ofInland Revenue;

the Commissioner of Customs;
;

f

any other person designated under sub-paragraph
(5).
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(5) The Minister-

(a) may by order designate as permitted persons
such otherpersonswhoexercisefunctionswhich
the Ministerbelieves are of a public nature; and

(b) shall specifyin the order the functions in respect
of which the designation is made.

(6) Information shall not be disclosed under this
paragraph on behalf of the CommissionersofInland Revenue
or on behalf of the Commissioner of Customs unless the
Commissioners concerned authorise the disclosure.

(7) The power to authorise a disclosure under
subsection (6) may be delegated (either generally or for a
specified purpose)-

(a) in thecase of theCommissionersofInland Revenue,
to an officer of the Board ofInland Revenue;

(b) in the case of the Commissioner of Customs, to a
customs officer.

14.-{ 1) Subsection(2) appliesto informationobtainedunder
paragraph 13 from the Commissioners of Inland Revenue or
from the Commissionerof Customsor froma person acting on
behalf of either of them.

(2) The information referred to in sub-paragraph (1)
shall not be further disclosed except-

(a) for a purpose connected with the exercise of the
Agency's functions; and

(b) with the consent of the Commissioners concerned.

(3) Consent under sub-paragraph (2) may be given-

(a) in relation to a particular disclosure; or

(b) in relation to disclosures made in circumstances

specified or described in the consent.

(4) The power to consent to further disclosure under
sub-paragraph (2)(b) maybe delegated, eithergenerally or for
a specified purpose-

(a) in thecaseof theCommissionersofInland Revenue,
to an officer of the Board ofInland Revenue;
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(b) in the case of the Conunissioner of Customs,
to a customs officer.

(5) Sub-paragraph (6) applies to information
obtained under paragraph 13 from a pennitted person other
than the Commissioners of Inland Revenue or the
Conunissioner of Customs or a person acting on behalf of
either of them.

(6) A pennitted person who discloses information
referred to in paragraph 5 to the Agency may make the
disclosure subject'to such conditions as to further disclosure
by the Agency as the pennitted person thinks appropriate,
and the information shall not be further disclosed in
contravention of the conditions.

15.-( 1) Informationobtained by theAgency in connection
with the exercise of any of its functions may be disclosed by
the Agency if the disclosure is for the purposes of-

. (a) anycriminalinvestigationthatisbeingormaybe
carried out, whether in Jamaica or elsewhere;

(b) any criminal proceedings that have been or may
be started, whether in Ja~ica or elsewhere;

(c) the exercise of the Agency's functions;

(d) theexerciseby theDirectorof Public Prosecutions
of functions under Part II;

(e) the exercise by a customs officer or a constable of
his functionsunder sections 72 to 83 of Part IV;

(t) safeguarding national security;

(g) investigations or proceedings outside Jamaica,
in accordance with the provisions of the Mutual
Assistance (Criminal Matters) Act; or

(h) the exercise of a designated function.

(2) Where the Agency makes a disclosure of
informationfor a purpose specified in sub-paragraph (I), the
Agencymay make any furtherdisclosure of the information,
by the person to whom the disclosure is made, subject to
such conditions as the Agency thinks fit.

(3) A person referred to in sub-paragraph (2) shall
not further disclose the information in contravention of the
conditions.
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(4) A disclosure under this paragraph is not to be
taken to breach any restriction on the disclosure of infor-
mation, however imposed:

Provided that nothing in this paragraph authorises
the making of a disclosure that contravenes the Access to
InformationAct.

(5) In sub-paragraph (I )(h), a designated function is
a function that the Minister designates by order to be a
function of a public nature for the purposes of this paragraph.

Pseudonyms. 16.-( 1) This paragraph applies to a member of staff of the
Agency if-

(a) he is authorised (generally or specifically) by
the Director to do anything for the purposes of
this Act; ~d

(b) it is necessary or expedient for the purpose of
doing the thing for the member of the staff of
the Agency to identify himself by name.

(2) The Directormay direct that such a member of the
staff of the Agency may for that purpose identify himself by
means of a pseudonym.

(3) For thepurposesof anyproceedingsor application
under this Act a certificate signed by the Director which
sufficiently identifies the member of the staff of the Agency
by reference to the pseudonym is conclusive evidence that
the member of the staff of theAgency is authorised to use the
pseudonym.

(4) In any proceedings or application under this Act,
a member of staffof theAgencyin respect of whom a direction
under this section is in force shall not be asked, and if asked is
not required to answer,any question that is likely to reveal his
true identity.

SECOND SCHEDULE (Section 6)

Drug
trafficking.

1. An offence under any of the following provisions of the
Dangerous Drugs Act-

(a) section 3, 6, 7A or 8 (importing or exporting
dangerous drug);
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(b) section 5, 7(a), 7B, 8A or 11 (cultivating,
manufacturing, selling, dealing in or trans-
porting dangerous drug);

(c) section 16 or 17 (removal of or tampering with
dangerous drug);

(d) section 21A (traffic of dangerous drugs
through the post).

Money 2. An offence under section 92 or 93 of this Act. ;.
laundering,

3.-( 1) An offence under any of the following provisions ofMurder,
abduction,

the Offences Against the Person Act-procurement,
kidnapping,

(a) section 55, 56, 57, 60 or 61 (abduction offemale);etc.

(b) section 58 or 59 (procurement of female);

(c) section 63 or 64 (encouraging or living off the
earnings of prostitution);

(d) 66 (operation of brothel);

(e) 69 or 70 (child stealing, kidnapping).

I

(2) Murder falling within section 2(1)(e) of the
Offences Against the Person Act (murder pursuant to an
arrangement for valuable consideration).

I

Arms 4. Any of the following provisions of the Firearms Act-
trafficking.

(a) section 4 (importing or exporting firearms or
I ammunition);

I

(b) section 9 (manufacturing or dealing in ftrearms,
ammunition or a prohibited weapon);

I

I

(c) section 10 (purchase, acquisition, sale or
transferof firearms,ammunitionor a prohibited
weapon);

/

(d) section 13 or 15 (repairing, testing or
convertingfirearm,etc.).

Forgery. 5. An offence under any of the following provisions of the
Forgery Act-

(a) section 12or 13(making or having possession ,..
of paper or implements of forgery);
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(b) section 14 (imitation of currency notes).

Intellectual 6. An offence under any of the following provisions-
property.

Larceny
extortion.

Inchoate
offences.

(a) section 46 (dealings which infringe copyright)
or 134 (making, dealing with or using illicit
recordings) of the Copyright Act;

(b) section 38 of the Patents Act (making false
marks).

7. An offence under any of the following provisions of the
Larceny Act-

(a) section22 (larcenyor embezzlementby clerksor
servants) ;

(b) section 43 (demanding money, etc, with
menaces);

(c) section 45 (threatening to publish with intentto
extort).

8. An offence of-

(a) attempting, conspiring or inciting the
commission of any of the offences specified in
any of paragraphs 1 to 7;

(b) aiding, abetting, counselling or procuring the
commission of such an offence.

THIRD SCHEDULE (Section59)

Sale. 1. Power to sell the property or any part of it or interest in it.

Expenditure. 2. Power to incur expenditure for the purpose of-

(a) acquiring any part of the property, or any interest
in it, which is not vested in the Agency;

(b) discharging any liabilities, or extinguishing any

rights, to which the property is subject.

Management. 3.-{1) Power to manage property.

(2) Managing property includes doing anything
mentioned in section 42(13).



Legal
proceedings.

Compromise.

Supple-
mentary.

Regulated
sector.
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4. Power to start, carry on or defend any legal proceedings
in respect of the property.

5. Power to make any compromise or other arrangement in
connection with any claim relating to the property.

6.-{ I) Forthepurposesof,or inconnectionwith,theexercise
of any of its powers-

(a) power by his official name to do any of the
things mentioned in sub-paragraph (2);

(b) power to do any other act that is necessary or
expedient.

(2) The things referred to in sub-paragraph (l)(a) ar~

(a) holding property;

(b) entering into contracts;

(c) suing and being sued;

(d) employing agents;

(e) executing a power of attorney, deed or other
instrument.

"T

""

FOURTH SCHEDULF (Section 94)

I.-{ I) A business is in the regulated sector if the business
is-

(a) a financial institution; or

(b) a designated non-financial institution.

(2) In this Act, "designated non-financial institution"
means a person who is-

(a) not primarily engaged in carrying on financial
business; and

(b) designated as a non-financial institution for the
purposes of this Act by the Minister by order
subject to affirmative resolution.

2. Each of the following is a supervisory authorities.
authority-

(a) the Bankof Jamaica;

(b) the FinancialServices Commission.
r
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MEMORANDUM OF OBJECTS AND REASONS

The Drug Offences (Forfeiture of Proceeds) Act contains provisions for
forfeiture, aimed at divesting criminals of the illegal fruits of their criminal acts.
However, thatAct has significant limitationson its scope and effectiveness,which
require urgent remedial action. In tenns of the offences targeted, experience has
shown that there is a vast array of serious crimes in which criminals are engaged
that are outside the scope of that Act. In particular, organized crime networks are
now increasinglyinvolved in such diverseactivitiesas anns and humantrafficking,
terrorism, extortion, blackmail and sophisticated kinds of fraud. The ease with
which crime now crosses international borders makes it imperative that domestic
legislation respond to these developments.

The Drug Offences (Forfeiture of Proceeds) Act also fails to take account of
the practical reality that organized crime is structured as an ongoing business, not
a "one-oft'"operation. Typically,therefore, the assets accumulated over time by a
person engaged in serious crime are a product of his general career in illegal
activity. Jamaican courts, however, have no power to authorise the confiscation
of assets or benefits that are derived from the general criminal lifestyle of the
defendant, as opposed to specific criminal acts evidenced by a conviction.

Another area of deficiency concerns the lack of legislative authority to forfeit
property reasonably suspected to be derived fromcriminal conduct, where no one
has been held criminally liable for that conduct. There are serious practical
implications of this restriction. The law enforcement agencies may have cogent
evidence of the tainted origins of particular property, yet be unable to effect
forfeiture proceedings because a criminal charge cannot be brought against a
specific person. This is especially true of criminal masterminds, who through a
sophisticated network are often adept at insulating themselves against specific
criminal charges. The consequence of this is that the law enforcement agencies,
to the extent that they are successful, are usually only able to proceed against
persons at the lower levels of the criminal hierarchy.

A decisionwas therefore taken to enact legislationto address these deficiencies.
A decision has also been taken to repeal the Money LaunderingAct and to enact
more comprehensive legislation to deal with money laundering.

This Bill seeks to give effect to those decisions.

DR. PETER PHILLIPS,

Minister of National Security.
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SECTIONS2 AND 13 OF THE MUTUAL ASSISTANCE

(CRIMINAL MATTERS) ACT WHICH IT IS PROPOSED TO AMEND

2. In this Act-

"prescribed offence" means-

(a) a prescribed offenceas defmed in theDrug Offences (Forfeiture
of Proceeds) Act;

(b) an offence against the law of a relevant foreign state which
involves-

(i) the production, manufacture, supply of or other
dealing in dangerous drugs;

(0) the transportation, storage, importation or export
of dangerous drugs;

(ill) money laundering, and aiding, abetting,
counselling, procuring or conspiring as to, the
commission of any such offence;

''realizable property" has the same meaning as in the Drug Offences
(Forfeiture of Proceeds) Act;

13.-(1) The Central Authority may, in its discretion, request an appropriate
authority of a foreign state to make arrangements for the enforcement of-

(a) an order made by a court in Jamaica under a law in force in Jamaica
with regard to the forfeiture of property that is believed to be located
in the foreign state;

(b) a pecuniary penalty order or other order made by a court in Jamaica
under the Drug Offences (Forfeiture of Proceeds) Act where some or
all of the property available to satisfy the order is believed to be
located in the foreign state;
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SECTION 27 OF TIlE MUTUAL ASSISTANCE(CRIMINAL MATTERS)
ACT WHICH IT IS PROPOSED TO AMEND

27.-(1) Where a relevant foreign state requests the Central Authority to
make arrangements for the enforcement of-

(8) Upon a request by a foreign state the Central Authority may in its
discretion and on behalf of that state-

(a) applyto the SupremeCourt for a forfeitureorderor pecuniarypenalty
orderunder theDrugOffences(Forfeitureof Proceeds)Act in relation
to property that is believed to be located in Jamaica; and

(b) make arrangements for the enforcement of any order so made.

SECTION292OFTIlEJUDICATIJRE(RESIDENTMAGISTRATES)
ACTWHICHITISPROPOSEDTOAMEND

292. The entries made under section 291, or a copy hereof purporting to bear
tlic seal of the Court, and to be minutes or signed and certified as a true copy by
the Clerk of the Courts, shall at all times be admitted in all Courts and places
whatsoever as prima facie evidence of such entries, and of the facts therein
stated, and of the proceedings therein referred to, and of the regularity of such
proceedings.

SECTION 2 OF TIlE SHARING OF FORFEITED PROPERTY ACT

WHICH IT IS PROPOSED TO AMEND

2.-(1) In this Act, unless the context otherwise requires-

"Convention" means the Vienna Convention Against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, 1988;

"conventionstate" means a foreignstatewhichis a party to the Convention;

"forfeited property" means any property which is the subject of a relevant
agreement, being property which falls within any of the following
categories-

(a) any property which is forfeited pursuant to a forfeiture
order made under section 7 of the Drug Offences
(Forfeiture of Proceeds) Act;

(b) anyamountpaidpursuant to anorder madeunder section
12 of that Act (payment instead of forfeiture order);

""
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(c) any amount paid under a pecuniary pen-alty o'rder
made under section 14 of that Act;

(d) any property which, pursuant to a request by a
convention state is the subject of-

(i) a foreign forfeitureorder or a foreign pecuniary
penalty order registered in the Supreme Court
and having effect, pursuant to section 27(3)
and (4) of the Mutual Assistance (Criminal
Matters) Act; or

(iJ.) a forfeiture order or a pecuniary penalty order
under the Drug Offences (Forfeiture of
Proceeds) Act made and enforced under
section 27(8) of the Mutual Assistance
(Criminal Matters) Act;

(e) any property located in a convention state-

(i) in relation go which a request is made to that
state, under section 13 of the Mutual
Assistance (Criminal Matters) Act, for the
enforcement of a forfeiture order or pecuniary
penalty order made under the Drug Offences
(Forfeiture of Proceeds) Act; or

(ii) which is forfeited in a convention state under
the laws of that state;

SECTION 4 AND 5 OF THE SHARINGOF FORFEITED PROPERTYACf
WHICH IT IS PROPOSEDTO AMEND

4.-(1) Forfeited property may be shared with a convention state only if the
Attorney-General certifies in writing that it is proper for the property to be so
shared.

(2) The Attorney General shall, in issuing a certificate under subsection
(1), have re~ard to the provisions of the Drug Offences (Forfeiture of Proceeds)
Act and any other relevant law.
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5.-( 1) There shall be established for the purposes of this Act, a fund into
which shall be paid-

(a) any amount paid to the Crown pursuant to section 12 of the Drug
Offences (Forfeiture of Proceeds) Act in relation to property which
is the subject of a relevant agreement;

(b) the proceeds of the sale of any property to which a certificate under
section 4 relates; and

(c) any amount's transmitted to Jamaica pursuant to a relevant
agreement.

(2) The fund referred to in subsection (1) shall be under the control and
management of a public officer designated by the Minister.

J

.,.


