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he did not know before, and whom he testified at the trial was the applicant was abuu.t 1 fo?t
from him, The applicant said to him "come out boy". As he emerged, the gun was p(.)mtfd. in
his face. The applicant asked hiin for ‘the money’ and {o the reply ‘what money® Sa.ld, give
me the money before I kill you". In response to the threat that he m_ight .be killed, the
complainant revealed that he had money in the ‘pocket’ of the van. At.tlns point he saw two
other men jump from the bank st the side of the road. Those men went into the van, search.ed
the glove compariment of the van while the complainant was being held by the .apphcant with
the gun pointed to the back of his neck. This done, the two men mad.e their escape. Th_e
complainant was then ordered back inte the van after which the applicant also made his
escape. The complainant then discovered that U851,040.00 had been taken from the glove
compartment.

He went to the Stony Hill Police Station and made a report. He afterwards went to the
house of his employer, made a report (o his employer, who returned with him 'te the .Smny
Hill Police Stetion. He subsequently went with Ag. Cpl. Meilis in search of his aslsm}anlls.
This took them to & home which Mr. Randall entered. On entering the home, he sa“.' his cousin
Rennie Randall (who had been with him at the time of the robbery) loge‘ther w1lh another
man and in & spontaneous reaction he said the following words, "Jesus Christ, this is the 1jnan
that just rob me”. As he said so, the applicant who was the man to wl‘mm he was refe.rnn%,
ran and held Ag. Cpl. Mellis and said "Jesus Christ, no kill me sir, I will tell you how it go".
The applicant was then taken into custody, and subsequently arrested and charged for the
offenses. .

Mr. Chuck also advanced arguments to support the application for leave to appeal against
sentence. He submitied that the sentence of ten years passed on the applicant in relfalionllo
Count 1 (illegal possession of firearm} was manifeslly excessive and not in confor.m:ty with
the sentence of 5 years which he maintained is the usual sentence passed by other judges for
the same offence. The court cannot agree that predetennined sentences should be set for
particular offenses, as an appropriate sentence must relale to the circumstances of the offence
and also have regard fo the antecedents of the accused. The court must there!‘ore look to see
if the sentence imposed comes within the usual range which relates to a particular offence.

We find that in this case, the circumstances are such that the sentence imposed by the
leamed trial judge far from being manifestly excessive, was indeed r.easonable. Therefore “:e
are not disposed to interfere with it. For these reasons, the application for leave to ap;.:rea.al is
refused. The court orders however that the sentence should run from the date of conviction,

PROPERTY MANAGEMENT AND SERVICES LTD. v.
NICKI VALENTINE AND JOHN ELLIOTT

[COURT OF APPEAL. (Carey, P. {Ag.), Forte and Morgan, JJ.A.) September 29, 1988]

Landlord and Tenani = Premises rented — Whether inclusive of water rafe - Transfer of
{andord 'stiability to fenant — Alteration of rental — Rent Restriction Aci, 5. 20(2).

Both respondents rented premises from the appellant, The appeflant c]a'imed that the
tenancy agreement between himself and his tenants excluded water rates, while they on the
other hand said that this was not so. The respondents said that th‘ey were told by the appeflant
that the National Water Commission had increased the rate and that they shoutd pay an extra
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$2,0f00 per month for water but they had refused to, The Resident Magistrate found that there
was o agreement that the rent excluded an amount for water rates and gave judgment in
favour of the respondents, The fandlord appealed,

Helik: (i) that section 20(2) of the Rent Reslriction Act provides in effect that the transfer
to the tenant of a liability hitherto bome by the landlord should be treated as an alteration of
the rental if less favourable to the tenant and is deemed to be an increase of rent;

(ii) that the issue of whether or not the rent excluded an amount for water was a question
of fact for the Resident Magistrate and his findings that it was a lisbility hilherio bome by
the landlord and was to be deemed lo be an increase of rent is consistent with the evidence,

Appeal dismissed,

No case referred to.

Appeal against the judgment of the Resident Magistrate dismissing landlord’s claim for

fenan! to pay water rates,

Gerald Whyte, Managing Director for defendant/appeliants.

No appearance for 15t respondent.

Lance Hylion for 2nd respondent.

MORGAN, J.A.: This is an appeal against the judgement of the Resident Magjstrate, St,
Andrew on the 20th of January, 1988. The plaintiff’s claim was in respect of water rates due
from both defendants for the period January 1986 to May 1987, Very briefly, the facts are,
that both defendants rented premises from the plaintifE, one in July, the other in August 1985
for $500.00 and $450.00 per month respectively. Bolh said that the rental included water
rates, The plaintiff said that that was not so. Inasmuch as their rentals commenced in 1985,
itis observed that they have been sued for arrears commencing only from fanuary 1936. The
defendants said that they were told by the plaintiff that the National Water Commission had
increased the rate as at January and that they should pay an extra $20.00 per month for water.
They refused.

Section 202) of the Rent Restriction Act says in effect that the transfer to the tenant of a
liability hitherto bome by the landiord shalt be treated as an alteration of the rental if less
favourable to the tenant and is deemed to be an increase of iént, The fearned Resident
Magistrate found that there was no agreement that the rent exclufled an amount for water.

The issue was a question of fact for the leamed Resident Magistrate and his findings that
it was a liability hitherto borne by the landiord and was deemed)to be an increase of rent is
consistent with the evidence. In these circumstances, [ would-#fsmiss the appeal.

FORTE, J.A.; | listened to the judgement of my leamed sister and I agree with her reasoning
and the conclusions that she hes arrived at. 1 have nothing further to add.

CAREY, P. (Ag.): T propose to add a postscript mainly because the appellant in this case
chose to appear without legal representation and it appears that this is the beginning of a series
of trials which invelve the same point, The notes of the Resident Magistrate show -

“Plaintiff and defendants agreed that these two cases shiould be test cases and will abide
by outcome of these two trials.”

Morgan, 1A, has made it quite clear that this whole matter is one of fact, that is, for the
learned Resident Magistrate to consider very carefully the demeanor of the persons who gave
evidence before liim. As was pointed out, on one hand the landiord was saying that the tenancy
agreement between himself and his tenants excluded water rates while they on the other hand
were saying the rental which they were required to pay, included water rates. That conflict

was resolved in one way and this Court, in the light of the evidence before us and bearing in




376 JAMAICA LAW REPORTS (1988), 25 LL.R.
mind that we must give full effect to the fact that the Resident Magistrate both heard and. saw
the witnesses, I have no reason to disagree with the conclusion at which the Jearned Resident
Magistrate arrived. . )

Insofar as Section 20(2) of the Act is concemed, I agree entirely with what my Lady has

said and I have nothing further to add, .
In the result, the appeal is dismissed, the judgement of the Court below is affirmed, and

the costs of the appeal will be fixed at $250.00,

MANTECA WAREHOUSE LIMITED v. ANTHONY
CHIN-QUE, EDNA CHANNER, ALLAN LOGAN,
OWEN NELSON AND ADOLPH SILVERA

{COURT OF APPEAL (Curey, P., (Ag.), Forte and Downer, J.A)) October 3, 1988}

Civil Procedure — Striking out defence for faitire (o comply with thne constraint — Whether
proper exercise of discrefion.

In an action for water rates, the Master made an interfocutory order that the appellant
defiver an affidavit of documents and for inspection. An application by thf:-. appettant for
extension of time was granted but only on condition that he paid $14,000..00 mlo'court. The
appeliant failed to comply with the order of the Master who directed, inter alia, that the
defence be struck out for disobedience of the order of the court, The appellant’s summons to

- 1:
vacate the order was aiso dismissed by the Master. On appeal: i
Helit: (i} that basis on which the court can interfere with the order of the Master, is where
i i in an injustice;
the court is of the view that the order could result in an injustice; o .

(i} no attempt has ever been made to have the defence struck out which is positive proof
that there is a serious issue to be tried; .

{it1) in order that a litigant should be driven from the judgment seat, some very good reason
should be shown to allow that to take place. Delay by itself is not enou'gh; .

(iv} it would be a manifest injustice if the defendant who had paid money into cou
pursuant to the ¢laim as costs should not be allowed to have his day in court.

Appedl allowed. Order af master set aside.

Wo case referred to.
D. M. Muirhead, Q.C. and J. Kirlew, Q.C. jor the appellant.
Gordon Robinson for the respondent.

CAREY, P, (Ag.): This is an appeal from an order made by Master Vanderpump on the Btlh
of May, 1987 whereby she dismissed a Summons fifed ‘on behallf of the defendant to vac; e
an order which she herself had made by default some time prlcvmus.ly. In that default order
she directed inter alia that the defence filed be struck out for disobedience of the OTder of fhe
Court. There had been an order for delivery of an affidavit of documents and for inspection

made under the Summeons for Directions.
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It was argued before us by Mr. Muithead that the basis on which this Court could inerfere
with the order of the leamecd Master was, where the Court was of the view that the order
made, would result in an injustice, Mr. Gordon Robinson did not dissent from that view of
the law which I think to be right,

Mr. Gordon Robinson gave a procedural history of the matters filed in the action, What
that history demonstrated was, that there was a great deaf of delay in prosecuting the defence
over time. It also showed that there was a failure on the part of the defendant to comply with
orders of the Court made to speed up the trial and, indeed, there were occasions when the
defence was required to pray for extensions of time which in the event were granted but with
stringent conditions. I think I should mention one of these, It required payment of large sums
of money for water rates which was the subject of the action and we understand this moming
that some $14,000 had been paid into Court by the defendant.

What has impressed me in (his matter, in favour of interfering with the Master’s order, is
that no attempt has ever been made to have the defence struck out, which is proof positive
that there is a serious issue to be tried, In order that & litigant should be driven from the
judgement seat, some very good reasons should be shown to ailow that to take place. Delay
by itself, and that has been demonstrated here, is not in my judgement, enough. Speaking
entirely for myself, it would be a manifest injustice if this defendant who hias, atbeit belatedly
and under constraint, paid money into Court pursuant to the clalm as costs should nof be
aliowed to have his day in Court.

For myself, I would be disposed to order that the appeal be allowed and the order of the
Master set aside. In my view, she did net, in the proper exercise of her discretion, balance
against the undoubted delay, the payment of $14,000 as costs into couit,

FORTE, J.A.: i too would allow the appeal for the reasons so succinctly stated by the learmned
President (acting).

1 add only the opinion that where the issues rajsed by the defendant in his defence is &
prima facie valid defence to the action, then careful scrutiny ought to be applied to the exercise
of the discrelion o strike out the action for some procedural wrong,

1 agree that in this case an injustice would ocour if the order was allowed to stand, For
these reasons, as 1 said before, I would also allow the appeal.

DOWRNER, J.A.: The important issue to be tried in this case is who is o pay the water rates,
The Master made an Crder, which would result in shutting out the defendants from adducing
their defence and Mr. Gordon Robinson in support of that Order by the Master gave the
detailed account of the dilatory tactics of the defendant. But this is a civil case and one very
important fact which was not mentioned by Mr. Gordon Robinson, for the respondents was
that the defendant had paid some $14,000 into Cotirt and this was a very good indication that
the defendant took the case seriously and was interested in the outcome of the hearing on
merils.

Consequently, | would interfere with the Master’s discretion on the grounds that it would
be a manifest injustice if the defendant were not to have his day in Court. I therefore concur
that the Master's Order should be set aside.

CAREY, P. (Ag.): It is ordered that the defendant file an affidavit of documents relating to
the issues rafsed in defence and answer to further and better particulars within seven (7) days
hereof and it is further ordered that there be inspection of documents within seven days of
the delivery of the affidavit documents. It is further ordered that the case be restored to the
Cause List and there will be an Order for speedy trial of the action.

The respondents are entitled to the costs of this appeal to be taxed if not agreed.




