
c" /-~--j c...!_ J' {

' "i

.Jj! ; ,L ~ (

GOp~ :2

NORMAN r..1ANLEY LA'I'! SCHOOL LIBRARY
COUi'!C!L OF LEGAL EDUCATION

ri:0 r\~ l\, {~(! ~·1 c~·~ .~~,.C' ~,~, 7. J .~.~ r\:"~ !\ ~ i:A
r Punctuation in Legislation'

By The Han. Mr. Justice V.C.R.A.C. Crabbe':~

\...., I"

',' i
t
I

. ,

,... .• r In Duke oj J)aollshire \'.0 'ConTlor Lord Esher, :f\1.R., stated that
"I n all Act of" Parliament there arc no such things as brackets allY
more than there arc such things as stops." I

It has been contenued by Lord Reid 2 that before 1850 at least there were
no punctuation marks ill the manuscript copy of an Act of Parliamellt.
This has IHTIl challengcd. 3

To Thornton. punctu;ttion
" , .. is (l device of syntax-a meallS, supplementary to word urckr,
of suggr'sting the grouping of words ill a sentence and thus rc\calillg
its structural pattern. The purpose, , , is to assist the reader to COIll
prehend more quickly tile intcllded mcaning by providing sign P()sts
to sell t r nce st ru ct u re. ".,

Drc:idgc:r contended that
"Punctual-io/l should /lot be used to cOllvey meaning, , . Punctua
tion, judiciously lIsed. \vill guide the reader through the sentence,
help him sort out its clements and subconsciously prevent him from
going astray."s

! In disagrcrinL; with Lord Reicl.6 Bennion states that
"i\lodC!"Il draftsmcn of public general Acts take great care with punc
tuation, and it undoubtedly forms part of the Act as inscribed in the
royal assent copy and thereafter published by authority,,,7

i\idnrrll uTI IlIlrrprtlation of Slalute/l appears to support the contention of
emies 011 Statute Law9 that "punctuation forms no part of any Act.·' J/a:a:-

• I am gratdnl to Dr. Albert fiadjor of the Faculty of Law, Uniwrsity of the Wrst Indies,
Cave Hill, Barbadus for sOlne'valuable sue;gestions. And I acknowkdge the gre:1l debt I
0;"(' to l'rofc<;sur F. Reed Dickelson, l'ruf"ssor Emnitus of Law, Indiana Univcrsit\·. As
al\\'I\'5 hi" (OIllJ1ll'Ots and criticisms lJl;J kc olle the ,\·isl'I--V.C.R,A.C,C. .

t \'isir'ing Prr.li-·ssrn Orr.ah· and Directr)r, Lq~islati\"t ])raftil1~ I'rogralOn1f:, Facu!t\· urLaw,
Uniwrsit\· of tIl(" \\'('<;! I!loics, Can' Hill, Barbados.

I (I WIfl) 21 (.!,B./J. 1GB at p. -178.
'i J.Ur:. v.lIl/lt"1n II%()I A.C. 74U at p. 7(j'j.
3 lknnion, Stalul, Law (2nd rd.) p. 57.
1 Thor nton, 1.r.r.i5{alia Drafilll.f1 (2nd cd.) p~ 33 .
., Driedgn, Thr C01ll/101ilioll of L'grJ/a/ion (2nd ('(I.) p. 83.
/) SlIpra, 11,2,
7 SIt/mr, n. 3,
8 (12th cd.) p, 13,
q (lth (·d.). p 1<J!1. Bllr CII;;n had e~.lIlil'r stat,,;j lhal "Thc' copies prill!r' 'I \T:JIIl,] siIlu'

J~rJIJ I\Tn' fTllainh' ill ';I,f11" (';1\(', pU1iclI1;lI,d ;IIHI punctuation Wllf'll i' • '." in :ht" \e1
hon ('o!':,-,; is. il is ';'lhmillnl, to b: 1,'<;a1 ded. to seJill" extenl at 1(. (r,"'o?I'ww

(xr'Jlitio. "
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well argues that "there \vas generally no punctuation in old statutes as
engrossed on the Parliament Roll, and not all modern vellum prints.or
statutes are punctuated." But Bennion adds that l\JcllinkofPo has shown "
that "English statutes havc been punctuated from the earliest days." 11 ;<

i\faxu-ell , howcver, further argues that "a provision in a statute may be
read as though the punctuation which appears on the face of the Act wcre
omitted" and that '\... here it is necessary to gin' a provision a particular
construction which is ;it variance with the way in \.... hich the section is
pUllctuated, it may be read as though there were in fact punctuation
where none appears on the face of the }\CI."J2 Section 113(4) of the Hous
ing Act 1957, is used to support the first contention. Section 10 of the
Fugitive OlIcnders ACl 18B I, is used to support the second contentioll.
Subsection (-}) of section 113 of the Housing Act 19:i7 provides that

"The local authority shall from time to time review rents and make
such changes, either of rents generally or of particular rents, and
rebates (if any) as circumstances may require."

Hannan L.J., stated that
"The obligation is not to make rebates, as grammatically it shoulu be
if the comma \\'Cre there, but to make changes of rebates (ifany)."1J

I n other \\'orus thc provision was reau as though there wcrc no comma
after the third "rents."

Could the subsection be read to mean that the local authority is com
pelled to review the rents? The expression "shall ... review" is manda
tory. And ha\'ing reviewed tbe rents to make "such changes, either of
rents generally or of particular rents" and to make rebates necessitated by
the re\'jew-and the changes? Do not the worus "if any" in brackets sug
gest that tbe changes in rents after a revicw may not necessarily lead to a
rebate, but should that eventuality arise, thell the local authority \·vould be.
obliged to make a rebate? The rebate would depend upon the changes
which arise out of the review of the rents. If there are no changes in the
rents there \\'ould be 110 rebates. The expression "either of ... or" would
appear to suggest this view. Changes of\vhat? Changes "of rents generally
or of particular rents." Indeed the preceding subsection (3) grants a dis
cretionary pqwcr to the local authority to make rebates from rent:

"The local authority may grant to any tenants such rebates from
rent, subject to such terms and conditions, as they think fit."

Subsectioll (3) deals then with rebates. Subsection (4) deals with review
of rents and what would folio\\' a reviC\.... , that is chang,s in rent which
could, but not necessarily, lead to a rebate. ll

The next example by !dax1l'dl to support the contention that a provision
could be read as though there were in f~lct punctuation where none
appears is section 10 of the Fugitive OfJcnders Act 1881. It states as fol
lows:

I." ~klinkoH, Thr l.an,~uat,( oJthe Lau' (1%3},
I I Suprn. n, 3.
l~ Inlo/mlalio71 ofSil/(u(rt (12th ed _} p. 1,1.
t I 1.11~1' \', ;\'n,.uH({e-Undn-IYlif C!'rprlm/ion rI 'Hi:) II (2-H. 21t at p. 229,
I' Bill S('l' Bcnnion, Slallllo~r 1I/le1p,tlalion pp, :J() j -GOO,

'I.
I
"
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"\\'here it is made to appear to a superior court that by rcason of the
trivial nature of the case, or by reason of the application for the return ..
ofa fugitive not being made in good faith in the interests ofjustice or
otherwise, it would, having regard to the distance, to the facilities for
communication, and to all the circumstances of the case, be unjust or
oppressive or too Se\Tre a punishment to return the fugitive either at
all or until the expiration of' a certain period, such court may dis
charge the fugitin~, either absolutely or on bail, or order that he shall
not he returned until after the expiration of' the period named in the
order, or may make such other order in the premises as to the court
secrnsjust."

The cOllrt held that its disnetion was not limited to cases of a tri\·ial
[Jatme. I'\or to cases in which the application was not made in good faith.
I ts discretion could be exercised in any case in which the court thought
tha t it would he unjust, or oppressivc, or too sn"Crc. Thc section was thus
given a wide construction as if a comma wcre inserted before "or otber-

. ""'15(' .

Section 10 could be redrafted thus:
"\\'hnc it is mack to appear to a superior court that

(a) by rcason of the trivial nature of the case, orl~

(b) by rcason of the application for the return of a fugitive not
being made in good faith in the interests ofjustice, or

(c) othcrwisc lG

it \\loule], having regard to the distance, to the facilitics for communi
cation, and to all the circumstances, be unjust or oppressive or too
sn'cre a punishment to return the fllgitivc ... "

In this form the court would primarily have three conditions to deal with.
Th,.. third condition "othcn.... ise" being circumstances which do not fall
within the ambit of paragraph (a) or (h) but which is in the discretion of
the court, having regard to all the circumstances of distance and facilities,
it would be unjust to return the fugitive. \\'as it necessary, then, for the
legislative draftsman to have inserted a comma after the expression
"interf'sts of justice',? It is submitted that it was not necessary since he
was d('alin~ with an Cllllrllnation, but \vere be using paragraphs no doubt
he would ha\'e used the comma. In this instance he has left the comma to
be supplird in the mind of the audience. Even in the absence of para
graphs it may be wise to use a penultimate comma. However, it may not
be ncc('ss;uy ill'vin.... of the widespread practice of rIOt using penultimate
commas in some jurisdictions.

Driedger, as stated earlier, has said that punctuation should not be used
tr) cum'cy meaning and that \\'hell punctuation is judiciously used, it
guides tbe reader through the sentence, helping him sort out its clements
and subcollsciollsly preventing him from going astray.17 That may well

Ie, It may b" argu('r! that the "or" here is nOI llf'cdl'd as well as thl' pCllultimate cumma after
"justicr" in p~lragraph (b).

I', As led, ~Irlt'd parac;raph ({) dws ll(JI lil ill wilh the ill{JoduC!nry clause. It highli.l~hts a
dff"cI in palM~r;lphing.

17 Dr inlgrT, 1hr C~ml/J()J/linn of /"/,,iJ{alif)1l p. HJ.
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,I And punctuation is part of the grammatical arrangement of words in
order to give meaning to what is \vritten.

All example will suffice. The expression "\Valk in love" will be under
stood as a mcre statement. Perhaps a mere collcction of a few words. A

., comma placed after "walk"-"walk, in love"-obviously gives some
meaning to those words. It is no longer a mere statement. It is perhaps a
peroration by a minister of religion to his flock to "love thy neighbour as
thyself." i\ change in meaning is indicated again when the comma is
pl:1CCc! after "in"-"walk in, Im'C." Here it may be the spider inviting the
fly to walk in to its parluur! I t may be a husband, addressing the dear wife
to come in to the study as that would not be a disturbance.

Another example. "Can he talk!". "Can hc talk?". The same words.
The usc of the exclamatioll mark in the fIrst set of words gives the meaning
uf an observatioll that the persun being "spoken" of is very talkati\,c or
talks \'Cry well. The usc or the question mark in the second set of words
cun\'eys the meaning that a question is being asked. There is an uncer
tainty here. And the enquirer seeks to know or to be given an assurance
that the pnson "spoken" of Gln talk. Punctuation marks in any language
are symbols that gi\T mcaning to what is written. Carey has pointed out
that the purpose of punctuation

"is that the meaning of what is writtcn should be conveyed to the
J eader's mind, through hi~ eye, with the least possible delay and
without any ambiguity. I would say, therefore, that the main function
of punctuation is to make pc~reclLy clear the construction of the written
words. If this function is properly fulfilled, then automatically all risk
of am biguity will be a\'oided and the appropriate pauses will be indi
cated to the reader, \vhcn they arc nut so optional as to be left to him
to supply."22

The problem with punctuation in legislation then would appear to be
that the Iegislati\'c draftsman may be at sea in his usc of punctuation
marks. He may omit them when he should insert them, In cases where the
legislative draftsman omits punctuation nlarks when he should not omit
them the judges, \\'orking from context, will do their best to interpret the
legislation in question and read that piece as if there \vere punctuation
marks. In cases where the draftsman misuses punctuation marks the
judges, ag;lin, in constructing the legislation will ignore the punctuation
marks if by so doing the meaning will be made clear. Hence Dickerson
advises that

"puJH:tuation is a tool that the draftsman can ill afl(nd to neglect. He
shuuld master it and use it as a finishing device together with other
typographical aids in carrying meaning, But he should not rely solcly
011 it to do what an arrangement of v.'orcIs can do. It is here that punc
tuation marks arc the most abused."23

Drugs arc abused. So arc the uses of other things abused. Nobody has
yt:t suggested that drugs are of 110 us('-{)r should be ignored-in medi
cille. III 1960 Lord Reid did lIot think much about punctuation in Icgis-

~'" CII(:Y. ,\find th,Stop (Prllguin ed, 19B)) p. 15.
~1 R('crl DichrsClJl, Tlu Fundnmmtalr of l.rgal /)Ta{tilrf!. (I %i) p. 117
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~I InI.R.C. \·.llinrllJ 11960J A.C. 7·tH.
r. [I Iii II A.C. 1.
~'" Tlu Cumplrll' Plfiin Il"o/(lr (Pelican ed.) p. 23B.

The Culon·dash and the Dash

1t docs appear that, that creature, that symbol, is not a punctuation mark.
The legislative draftsman should avoid its usc. Consider the sentence

"This Act shall be construed as being additional to and not as dero
ga ting from allY other law which restricts the right of persons to
attend proceedings of any court or adjudicating authority or regu
lates restricts or prohibits the publication of the proceedings of courts
or·adjudicating authorities or any matter relating to such proceedings
or relates to State privilege."

\\'ould it be appropriate to rewrite this sentence thus, using punctuation
marks,

"This Act shall be construed as being additional to, and not as dero
gating from, any other law \vhich:-restricts the right 6f persons to
attend the proceedings of an)' court or adjudicating authority; or

lation.21 Eleven years later in Director oj Public Prosecutions v. Schildkamp he

said:
"But it may be marc realistic to accept the Act as printed as being thc"
product of thc whole legislative process, and to give due weight to
everything found in the printed Act ... it is not very meaningful to .
say that the words of the Act represent the intention of Par~iament '
but that punctuation, cross headings and side notes do not.,,2:>

Punctuation forms part of Irgislation. The language of the law is a part
of language as a wbole. And language comprises also the writings whose
\"aluc lies in beauty of lurIll or emotional effect. Legislation is part of that
literature. The \;1\... is part o!'thr: literature of a people. Punctuation plays
its part-a useful role-in I<:gislation as it docs in language as a whole.

Sir Ernest Gowers dealing \.... ith punctuation quotes Aldus I\lanutius as
saying that,

"That learned men arc well known to disagree on this subject of
punctuation is in itself a proof, that the knowlrdge of it, in theory and
practice, is of some importance. I myself have learned by experience,
that, if ideas that arc diflicult to understand arc properly separated,
they oecome clearer; and that, on the other hanel, through defccti\'c
punctuation, mall)' passages are confused and distorted tu such a
degree, that sometimes they call with ditIiculty be understood, or
('\'Cll canllot be understood at all. ,,2t,

I n legislation, the correct usc of punctuation cannot be over-empha
sised. The legislative draftsman who uses a punctuation mark must,
necessarily, select the correct onc. Not only that. Hc must usc it in its right
place. The pUllctuation marks normally found in legislation arc the brack
ets, the culon, the comma, the dash, the full stop, thc inverted commas,
the semi-colon, and the creature ":-". It has no name as a punctuation
mark. Legislation draftsmen who usc it refer to that creature, that symbol,
as the "colon-dash"!
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regulates, restricts or prohibits the publication of the proceedings of
courts or adjudicating authorities or any matter relating to such pro-

t ceedings; or relates to State privilege"?
~\'ould the colon do 011 its (J\vn? \\'ould the (bsh do on its own? Clearly
~.cs. \\'hv both? The usc of both the colon and the dash is redundant. Yet

t
his is wllat. tbe legislative draftsman docs when in paragraphing the sen
ellce he wntes that
I "This ,\ct shall be construed as being additional to, and not as dero
! gating from, any other len\' which:-
\ (a) restricts the right of persons to attend the proceedings of any

court or adjudicating authority, or ... "
And when the dash is lIsed inst{'~d of the "colon-dash" the sentence rcads,

"This Act shall be construcd as being additional to, and not as derogat
ing from, allY other law \\hich-rcstricts the right of persons to attend
the prl)cecdin~sofany court or adjudicating aul hority; or ... "

Paragraphing would reduce the sentence thus
· "This Act shall be construed as being ac\ditional to, and not as dero

gating (i"om, any other law wl1ich-
(a) restricts the right of persons to attend the proceedings of allY

court or adjudicating authority; or ... "
I The selltence, without the usc of the "colon-dash" or the dash would
IrcadI "This Act shall be cOllstruru as being additional to, and not as dcro-
! gating from, any other law \"hich 27 (a) restricts the right of persons to
f attend the proceedings of any court or adjudicating authority; or
· (I» regulates, restricts or prohibits the publication of the proceedings

of courts or adjudicating authOl'ities or any maller relating to such
I proceedings; ur (c) r('!au's 10 State proceedings."
IDocs the sen tCllce lose its "elegance" if the "colon-dash" is not used, if the
!uaslt is not used, and irparagraphs arc used thusi "This Act shall be construed as being additiunal to, and not as dero-
· gating from, any other law which
! (a) restricts the right of persons to attend the proceedings of any

court or adjudicating authority; or
(b) regulates. restricts or prohibits the publication of the proceed

ings of courts or adjudicating authorities or any matter relat
ing to such procc{'dings; or

fe) relates to State proceedings."?
It is submitted that the scntnlcc dr)Cs not lose any "elegance" without the
usc oj the "colon-dash" or the dash. The dash is perhaps used to intro
duce a A)articularisation. Or used in pairs to enclose a parenthetical
mattcr. 2 Or simply to indicate a sharp break. But it is submitted that the
Us(' of paragraphs takes care of that and that there is no need to usc the
dash ill legislation. Its usc docs not explain what immediately precedes it.

:n rowin's (onventions \\"uuld prefer thr word "thaI" to the word "which."
'H III th~ trnj(('d StJlrS of Amrrica tIle rolrHl would be used for the dash and the brackets to

cUc!'.lse p:lrcnlhetical matter.

'\1
\1

,
:1

i
'1
i
"1
!
~

~
~
I
I
J

£
i

t
i
~
1
i

I
t.,
I'



The Full Stop

The full stop docs not present any problem to the legislative draftsman.
\\'hen you come to the cnd of the scntence you do not go any further. You
stop, Period.

Nor docs its usc amplify or paraphrase what immediately precedes it ..Th~
absence of the dash docs nol detract from the meaning. I tsusc docs not
make the meaning of the scntcnce any clearer. Its continued usc is con-'
sidered as being establishcd~oftcnseen but not explained. It is simply an
abomination! Indeed it would be hard La find the usc of the "colon-dash"
or the dash ill modern Canadian legislative drafting. ~
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The Inverted Commas

The inn'rtcd commas arc used in legislation in defining a \'.'ard or a set of
\\orJs and in textual amendments. A few examples will be sufficient.

(a) Definitions

"I\otice" means a notice issued ill terms ofsubscctioll (2) of section 4;
"record of proceedings" includes the judgment or decision of a court or

adjudicating authority and any evidence or other matter or thing that
forms part of, or relates to, the record of proceedings before a coun or
adjudicating authority.

(b) Textual amendmmt5

(I) III section 4, substitute the \\'ord "four" lor the word "seven."
(2) In section 14, delete the words "where he is charged with obtain

ing access to any records."
(3) The Principal Act is hereby amended in section 34 by deleting --

the words
(a) "when he is charged with an offence under section 10;";
(b) "unless otherwise provided,";
(c) "as pro\'ided by the i\linistcr."

The Brackets2"

Jn legislation the brackets are used in order to illsert a paraphrase, an
infiJTmation or an explanation into a sentence. Their usc is only appropri
at(: where the sentence is complete without the insertion, That is to say,
the\' indicate material that is not part of the texl.

111 the sell tcm:e
"The pro\'isions of section 21- of the Forestry Act (which provides for
applications to be made to the l\linister) shall apply to an application
made tinder section 6 of this Act."

the words in the hrackets when removed from the sentence will not aOcet
the lugiral anti grammatical struclure ortbe sentence, But in the sentence

O!'I Th('Sr' would h.... called parrllthr,is in Ih,. Uniled StJtcs ,,1' :\lllf'rir:ao Whal we call square
111;1( kcts they c<llllJrackcts.
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(B) For the purpose offacilitating (he reading and construction of the sentence

The comma is used mainly in ordinary writing to cause a break. In legis
lation form and clarity should dictate its usc,

The Colon

The Comma

(1\) H 'here uoords or phrases are interpolated in a sentmce

"No member of the board, with the exception of the chairman,
shall he paid ... "
"The Board, with the appnJ\'al arthe !\Iinister, may determine ... "
"Each member, other than the chairman, shall be paid ... "

( I )

(2)
(3)

~
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. "The Minister may (by legisla live instrument) make Regula·

t tions ... "
'nhc usc of the brackets is wrong, The words in the brackets arc not
lincidental to the main thought. The words "by legislative instrument" arc
lrnaterial, that is, essential to the scntence. They indicate the ~}'pe ofinstru
InH'llt that the !\linisler should lise in making the Regulations. He is not
in>quircd to use an exccuti\'(~ instrument. Nor a Ga::.ette notice.
~

~
I
i
tThe colon is used to make a f(nmal introduction. It is used to indicate a
i series ur a particularisation or a list. An example.
I "The member States of the Organisatiun arc:

(a) the Azores and t!leir dependencies;
(b) the Caribbean States; and

. (c) the Dominican Republics."
i But \\'ould the abscnce of the colon do any damage to the meaning or
~ otherwise ur the sentence? It is submitted HOt. And like the "colon-dash"I the dash can be dispensed with.

1 ~

I
i
1

i
I
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(1) "\\'here a fIrle is imposed undcr this scction, a term of imprison
melIt may be imposed ill debult of paymclll ofLhc fine, but no such
terlll shall exceed

(a) t\\'o years, \\·hnc the term of imprisonment that may be imposed
fi:Jf the offence is less than five years, or . "

en "The Board may dispose of all appeal by
(a) dismissing it, or
(b) vacating the asscsSll1cnl."

(3)(i) "There is hereby established a council to be called the Football
Coullcil.

(ii) The Council cOllsists of
(a) a chairman, to he appointed by the J\linistcr,
(h) the presidellt of the Football I.r·ague, and
(c) OIH' r{'prc~('lltati\'(' for e;Jch n{' the f()otl,all c1tlbs affiliated to the

Football Association."



(C) H'-here the information convqed is neceJJQI)' to the main thought

(I) "The ?\linistcr may, by legislative instrument, make Regula:'
. ,,30

tlOns ...
(2) CIA person who l'

(a) being required to attend in the manner in this Part provided,
fails, without valid excuse, to attend accordingly,

(b) being commanded to produce a document, book or paper, in his
possession or under his control, fails to produce the same,

(c) refuses to be sworn or to alIiI'm,
commits an offence and is liable, on summary conviction before a
magistrate or a judge of a superior court, having jurisdiction in the
district in which that persall resides, to a penalty not exceeding
{<JUr shillings."

(3) CIA person is not eligible to be a director unless he holds shares in
the company as the absolute and sale owner of the shares in his
individual right and not as trustee or in the right of any other per
son, on which not less than

(a) three thousand shillings, or such greater amount as the by-laws
require, have been paid up, when the paid-up capital shares of
the company amoultt to not more than one million shillings;

(b) (our thousand shillings, or such greater amount as the by-la\vs
require, have been paid up, when the paid-up capital shares of
the company amount to more than onc million shillings but do
not excced three million shillings; or

(c) fivc thousand shillings, or such greater amount as the by-laws
require, have becn paid up, when thc paid-up capital shares of
the company exceed three million shillings;

except that in the case of not more than ollc-quarter of the number _
of directors the minimum requircmel1ls of subscriptions to shares
in paragraphs (a), (0) and (c) shall be reduced to fifteen hundred
shillings, two thousand shillings and t\\Tnty-five hundred shillings
respectively. "

(D) JVhere the information convt;)'ed is parenthetical

(I) "The !\linistcr may, for the purposes of this Act, authorise the pay
ment out of the Fund of a subsidy of ... "

(2) "There shall be paid out of funds prm'ided by Parliament the
expenses incurred by thl' Commission, incluJing allowances pain
to \\'itllcsscs appearing before the Commission, which the ~linister

considers appropriate."
(3) "Part IV of the Forestry Act 1981, containing supplementary pro

visions, shall have effect for the purposes of this Part."

The Semi·colon

This is usrd in legislation as a link between ideas, especially ill the enume
ration of paragraphs or sub-parag;raphs of a tabular nature.

~
i
!

I
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t "The President may, by legislative instrument, make Regulations
i (a) prescribing standards of grade, class ... ;
t (b) providing for inspection, grading ... ; and
[ (c) generally for carrying into effect the provisions of this Act."
I A problem however docs arise as to when to usc the comma instead of
the semi-colon or the semi-colon instead of the comma.

"\\'ords authorisil1~ the appointment of a public officer to hold office
during pleasure includt the power of terminating his appointment or
n:mo\"ing or suspending Ilim re-appointing or re-instating him and
appointing another in his stead or to act in his stead in the discretion
of the authority in whom the power of appointment is vested."

In re-writing the ahc)\"c sentence using paragraphs should the semi
colon or the comma be used to mark oIT the para~raphs? \\'hen the semi
colon is used the sentence would read thus

"\\'oreis authorising the appointment of a public ofliccr to hold office
during plcastlre include the power of

(a) terminating his appointment or removing or sllspending him;
(b) re-appointing or re-instating him; and
(c) appointing another ill his stead or to act in his stead;

in the discretion of the authority in ,,:hom the power of appointment
is vested."

\\'here the comma is used the section will read
"\\'ords authorising the appointment of a public officer to hold office
during pleasure include die power of

(a) terminating his appointment or rCll1m"ing or suspending him,
(b) re-appointing or re-instating him, ann
(c) appointing another in his stead or to act in his stead,

in the discretion of the authority in whom the power of appointment
i is vested."
t_\Vhich is the better of the two? It is suhmitted that usc of the comma in the
:second example is more appropriate. The sentence docs not call for that
~ break for \vhich a semi-colon is morc appropriate. The division of the scn
:tcnf:c is made to facilitate the reading and the cOllstruction ortlle sentencc.
,The paragraphs arc lIot ora tahular character.

The 3arnc sentence could ha\'c be("11 drafted as f()lllJ\'s:
"\\'ords authorising the appointment ofa public officer to hold otTicc
during pleasure include the power, cxercisalJk in the discretion of the
authority in whom the power of appointmenl is v(,s!c'd, of

(a) terminating his apprJinlJl)Cnt or rt~mfl\'illg or suspending him;
(h) re-appointing or rc-instating him; alld
(c) appoillting another in his stead or to art in his stead."

, Perhaps the brackets could be lIs(·d after the wore! "power" and after
:. the word "vested" instead of the comma. As ~drcad'r" indicated the words
i. .

"lrllcrpolarcd, that is to say) "exercisable: in Ill<' discretion ... is vested"
arc essential to the scntence and the COlllma is the more appropriate punc

; tuatio!1 mark. So is the lise of the semi-colon appropriatr. Ikcausc the sen
~ tr~llce has IlOW been piiragrap!lcd, it is IIO\\" ofa tabular r!lilractcr.

III tbe eXlllllple
"The P)csidt'lll IlLI)', I))' It·I,,j',l.lri\'c ill-,IIII1II1'III, Ill;,!<r· '~(,",ll\;lli(IIlS
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(a) regulating the purchase of, and the sale of, orange~ and the
keeping of records rdating to purchases and sales; ." ,.

(b) governing the keeping of books of account, the preparation '"
and filing of financial statements and the audit requirement
with respect to the keeping of books of accounts; ,.

(c) prescribing the documents, repons, statements, agreements
and other information that are required to be given or
delivered in accordance with this Act;

(d) prohibiting or otherwise regulating the distribution ofwrincn
material by a person in respect of the sale of oranges whether
in the course of selling or othen..;isc; and

(e) exempting or providing future exemption of, any person or
class of persons from the operation of the Act."

it is Sll bmiucd that the paragraphs being tahular in character, the appro
priate punctuation mark is the semi-colon. Each of the paragraphs, \.. ith
the introductory words, could be written as a separate subsection.

Driedger advises that where the division into paragraphs is made for
the purposes of f~irilitating the reading and construction, a comma not a
semi-colon is lwtter lIsed at the end of each paragraph or subparagraphY

(A) "\Vhere the interest in a share of the capital stock is transmilted by
or in consequence of

(a) the death, lunacy, bankruptcy, or insolvency ora shareholder,
(b) the marriage ofa female shareholder, or
(c) any lawful means, other than a transfer according to this Act,

the transmission shall be authenticated by a declaration in writing
as provided ill this section or in such (Jther manner as the directors
of the hank may require."

(B) "No person shall sell an article of food that
(a) has in it or upon it a poisonous or harmful substance;
(b) is unfit for human consumption;
(c) consists in whole or in part of a filthy, disgusting, rotten,

decomposed or diseased animal or vegetable substance;
(d) is adulterated; or
(c) was manufactured, prepared, preserved, packaged or stored

under insanitary conditions."
(C) "The President may: by legislative instrument, make Regulations

fi,r givin~ effect to this Act, and without prejudice to the generality
of that power he may make Regulations

(a) for the conservation and protection of flora and fauna;
(b) prohibiting) limiting or othcn.... is(' regulating

(i) the exploitation by any person of any flora or fauna;
(ii) the loadin~, processing, transporting or possession of any

flora or buna in any part of Ruritania; and
(iii) the landing, importation, sale or other disposal of any flora

or fauna;
(c) providing for the iss\le of licences for the purposes of this Act,
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and prescribing their terms, conditions and forms and deter~ ,v
mining the fcc for the issue of licences."

'D) "\Vhere the enactment establishes a board
(a) the quorum at a meeting of the board shall be a number of

members equal to
(i) at least one-half of the number of members provided for by

the enactment, where that number is a fixed number, and
(ii) \\lherc the number of members prO\'irlcd for by the enact

ment is not a fixed number but is within a range having a
minimum or a maximum, at least one half of the number of
members in office if that number is within the range;

(b) an act or thing done by a majority of the members present and
voting at a meeting shall be deemed to have been done by the
board, but only if the number of members so present is not less
than the quorum for that meeting; and

(c) a vacancy in the membership of the board shall not invalidate
the constitution of the board or impair the right of the mem
bers in office to act \... here the number of the members in office

I • I I II
~ 15 not ess t l3n a quorum.
~ A close look at example (3) under Textual ammdments at page 94- above
~ill reveal that almost all the punctuation marks used in legislation
lppear in that one sentcnce. The comma, the full stop, the inverted com
has, the semi-colon all appear in that sentence. After the expression "see
fan 10" in paragraph (a) there is a semi-colon followed by the closing

; pvertecl commas and then again a semi-colon. In paragraph (b) a comma
~recedes the closilllT inverted commas bcfIJrc the semi-colon is used. In
I ~

baragraph (c) there is a full SlOp after the word .. ~tinistcr," then the clos-

tg inverted commas and then another full stop.
The reason is simple. In paragraph (a) the first semi-colon is part orthe

rxpression to be deleted. The second semi-colon is the normal semi-colon
~t the end of a paragraph in a series of paragraphs. In paragraph (b) the
~omma after the word "provided" is part of the expression to be deleted
and the sCllli-colon affords the normal Lreak bct\,.;een paragraphs (b) and
(c). III paragraph (c) the first full stop is part of the expression to be
deleted. The second full stop is the normal usc of the full stop at the end of
the sentence.
! There \V3S a practice in Federal Australian kgislation of using a comma
~t the end of the last paragraph or su b-paragraph in a series of paragraphs
pI' sub-paragraphs and bdcJre the concluding words. An example.
i "\Vhere a certificate is issllcd under section ].l of the Act, and

(a) ;
(b) ;
(c) ;
(cl) ,

the f\linistcr may.
An issue was raised that the usc of the ('(Hnma. at the cnd of the last

'paragraph created a problem. The problem lies in this that the words "the
i\lillistCf may" \..:hcrc they appear after paragraph (d) may be mistakenly

'typed or printed as part or paragraph (d) and thus disllJrt the meaning of

J
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the whole provision. This error is not peculiar to Australia. In almos't~
every jurisdiction this type of typographical error docs occur. But in Aus-

.l tralia the semi-colon is never used except at the end of a paragraph. The"
i usc of the semi-colon rather than the comma would be a signal that the '.
f words "the ~linister may" do not form part of paragraph (d). Another
! solution may well be to draft the conferment of the discretionary pO\\'er on •
I the l\linister as a subsec~ion and the case--or condition-in Coode's
! sense, as a subsection also ..!l

j It may be argued that the legislative draftsman's final arbiter is the final
court of competent jurisdiction. The courts, like Humpty Dumpty, arc the
masters. This places 3n obligation on the lcgislati\'e draftsman to draft in
cOllf()f(nity with the prevailing rules of interpretation. By those rules the
rights of the indi\'idual are determined. By those rules the judges seek to
di\'ine thc intention of the Legislature. 'Vel not e\'(~ry case that arises in the
interpretation ofa picce oflcgislatioll forms the basis of an action in court.
The legislati\'e draftsman's audience docs not consist soldy of the courts
of law. There arc the policy makers, the departmental of1lcials. There arc
those lO whom the statute is generally addressed. They all have to under
stand the statute. Ineked the judges arc the audience of last resort. The
reasonable man of the law is perhaps the legislative draftsman's targel.
That reasonable man may be an orJinary taxpayer. He: may be a com
pany director. He may be a policeman. He may be a gentleman's gentle
man, How arc his rights an~cted? \\'hat arc his obligations and liabilities?

~ Driedger has stated that statutes
f "arc serious documents. They are not, like the morning newspaper,

~t to be read today and forgotten tomorrow. Like all other works ofliter
ature, they must be read and studied with care and concentration.
Every word in a statute is intended to ha\'C a definite purpose, and no
unnecessary \\lords arc intentionally used. All prm'isions in it arc _
intended to constitute a unified \vhole.'dJ

It is submitted that punctuation forms pan of that unified whole. And
the lrgislativc draftsman has the responsibility, in his use of punctuation
marks, to enhance clarity and reduce ambiguity to a bare minimum.
Human ingenuity is not limited. The ability to understand the written
word differs from person to person. So it is with the ability to understand
legislation. .

And advocates \\ould ah\'ays argue as to whnc a comma or a semi
colon should be placed. This is done because a particular interpretation
b\'ours a particular presentation of a particular line of argument. I t can
not he otherwise. Out of tht' an\,il of argument justice, as far as humanly
pussible, is done, And the Iegislativc draftsman, nonetheless will have to

lise punctuation marks in drafting the "n\,. The It:ss room he leaves for
arguTllcnt the better. And we cannot ignore thc observation of Stephen J'J
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I! Tht' ::'Cflli-colull ClIl he lI:>C'd "hcllevcr a snics of pf{)visiolls appear in enumerated or
kUl'rn\ v/'rlical list fmlll, all of which it is UJll\'cllinll to classify as "tabulation" and fur

all of which rhl" par;l~raphill~ alld illdclllatiCll1 arc identical. Is Driedger's distinctiOIl
llCu'ssa r)'!

1I Ihinlgrr, Thr' (;olll/JoJililJTI (If I.rgiJ!r1tIlJTI p. xxiii.
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that although Acts of Parliament "may be easy to understand, people co'n
tinually try to misunderstand." The legislative draftsman must, therefore
not only ~.: ,

"attain to a degree of precision which a person reading in good faith
can understand, but it is necessary to attain if possible to a.. degrec of
precision which a person reading in bad faith cannot misunderstand.
I t is all the better if he cannot pretend to misunderstand it. ,,3-t

:1+ RtCt15titJIli[IB~Jlll QB. 1!(I, <II II.I()].


