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CAREY, J.A.:

tn the High Court Division of thc Gun Court, on the
29th of September, 1987 thc applicant, Christopher Milier was
convicted for the offences of |llegal Possesslon of a firearm and
Buggery. In respect of these charges, he was sentenced to 5 years
imprisonment at hard labour and & years Imprisonment at hard labour
respectively. He now appliés for feave to appeal against the convic-
tion and sentence.

The facts are short: It is enough to say that on the
Crown's case there was evidence that the victim, In respect of the
second Count, was a young lad of 17 or thereabouts who was buggered
by the applicant and as a cocrsive measure, he used a firearm fo do
so. BDurlng The course of police fnvesTlgaTions, at all cvents, when

the police Interviewed the applicant, he told them that it was not

true that he had buggered the youth. What he had done was to engage
in oral sex. Of course, that was denied by the applicant who gave

evidenca, dénylng the charge.
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Several grounds of appeal were put before us, but with
all respect to learned counsel, we propose to mention just a few
of them. The flirst point which was put before us was that the
victim's description of the gun was altogether Imprecise and fell
well below the test that was required in the circumstances. We
should polnt out that this was a case where the allegation was that
a fircarm was uscd In the commission of a felony and by virtue of
section 25(1) of the Firearms Act, even if the object was an imitation
firearm, that would be enough to fix the applicant with guilt.
The learned trial judge did find it was a firearm and It
was described In these terms: The mouth was brown ccloured rosembling
small azrms that policemen carry."” The point maintained is that that
is not enough. In our view, that is ample evidence. |+ is not
necessary to glve detaiied descriptions of the firearms, because it
must depend on the inteiligence and the power of observation of the
witness: I+ must be extremcly difficult now-a-days to find a person
who doesn't know a gun when he sees a gun. Insofar as we are con-
cerned, the evidence that was put forward by this applicant was more
than ample.
In fact what was being suggested by the applicant's counsel in the
Court below, not counsel who appeared before us, was that there was no
firearm whatsoever, and the victim was maintaining, all along, that a
firearm was used in the commission of the offence. As we have sald,
the description that he gave was more than ample.
There was an argument in respect to corroboration, and
the ground was framed in this form:
"The learned trial judge erred in law
in that in respect of the offence of
Buggery he failed to direct himself

adequately or at all on the vital issue
of corroboration, in that -
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(i) Corroboration of the evidence of the
Complainant was necessary and desirable
In all the circumstances of the case:

(i1) there was no evidence before the Court
capable of corroborating the evidence
of the Complainant and The Learned Trial
Judce ought therefore fo have warned
himself cof the danger of convicting the
Applicant on the uncorroborated evidence
of the Complainant;

(i11) Had the Learned Trial Judge warned himsclf
or adequately warned himself of the danger
of convictlon he would having regard to
The evidence before the Court been compelled
to reach a finding that such evidence was
unsafe and unsatlisfactory and that accordingly

the Applicant was entltied to be found NOT
GUILTY of the offence of Buggery;"

We have gone very carefully through the summation of the
learned trilal judge who gave a very lengthy and careful judgment In

the matter, and at page 156 he Is recorded as saying:

"Well, the evidence of certainly Miller
was also brought by the prosecution.”

We think that "brought™ is a mishearing cf what was actually said,
namely, '"corroborated" by the prosecution, and this is brought home
very forcibly when one reads what follows Thereaffern In the course
of recounting what was the result of the Interview between the
applicant and a police officer, the learned trlial judge note the

officer as saying This -

"The Sergeant said that he took the accuscd
in the police car to Bridgeport Pellce
Station into his office, cautioned him,
rather told hec was still on cautlon having
cautioned him previously, the accused said,
'Offlcer, mi never have nuh gun, mi never
rape him, all | did was play with hls penlis,
I gave him a blow job'."

In fact, the victim had given evidence that the appllcant had indulged
in oral sex. Further on, at page 160, the learned trial judge sald

this:




“That was thu case for the prosecution.

| accepted the evidence of Karl Beepath; |
accepted the evidence of Mrs, Beepath; |

find that she was speaking the fruth; there

is no corroboration In this case as for as

The sexual act is concerned but | balieve

the evidence of the complainant and his mother
and also ths remark made by the accused to the
police officer, Detective Sergeant Barns.”

That remark 1s that which we just extracted from the evidence In this
case.

When one looks at these passages, [t is clear that the
learnad trial judge had in his mind, the necessity for corrcboration,
and although he said that there was no corroboration in the case, we
feel fthat the evidence to which we have already adverted was evidence
In a materlal particular and therefore capable of corrcborating the
evidence of the victim. Thus the learned trial judge was aware of the
necd for corroboratlon; and it Is plain that he warned himseif of the
dangers of acting on the uncorroborated evidence of a person who Is
subject to some sexual assault. There is, therefore, no merit In that
ground which was so strongly argued by counsel,

We do not think it necessary to advert to thc other grounds
which, counsel conceded, would not take the matter further.

The question of sentence was also argued; it being suggested
that the sentence was manifestly excessive. We cannot agree with that,
in view of the circumstnaces of this case. fhe sentence imposed for
possession of a firearm simpliciter was 5 years. Insofar as the buggery
count is concerned, that was a most serious charge indeed. This victim
was @ youngster, and the crime is one of great ftraumn - we have no doubt.
in cur view, the sentence was eminently warranted on the facts, and we
are not persuéded, therefore, that the sentence was manifestly excesslve.

For these reasons, the applicatlon for leave to appeal
will be refused and the Court directs that the sentencs will commence =t

the date of convictliaon.
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