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to take her back to the bedch, He said he was going to "lcok

more business” and she went on her khees and begged him Lo Lake

1wer back to shore. 5hs was a hon—-swimmer and h:: headed oubt to sea.

He ashed her vo hava ssxual intercourse wich him bui she refuscd.

She was a virgin and a christian, she said, and ji was agaipst hiv

raligion. Hz threatanad her "LE you dont agree with ma a going

carry you out furrher out to sea." " hs she toarf?lly tefuscd, begging

him Lo take hnr back, he drova furthker and furbhor oub Lo sea. it
a distancc she esrimated as about 1Y% miles From shore, he hald b

and raped her. Sy observed he had a knifce stuck in hla walst and

this made hor even more fearful.
i

On her return to shore, she ran (o her friends crying and

rcported her ordeal. She and the applicant ware takon Lo the

applicani's empleyer Mrs. Hall., in Mrs. Kall's presancz, ihs
complalinant repuated ber ropogyv of rape, the ezpplicant said the
complainant had conscntcd and he paid hzsr $300.00. Mrs. Hall

contacted the police. Conptable Rarl Brown receivad tho report .

anc srrested and chairgad ey applacant who saicé on atvest "she gi
me and me pay Ly for it."  in cross-—examinalion the constable said
ciic applicant said be had forced thv giyk. Medical avidence
indicatcd that the comploinant's hymenh was ruptured recantly and
the doctor found other cvidsnca supportive of an acvt of roecont

suxual intorcourse.

In his dafsnce, the applicant in a stetemaont from Lhe dock
said ha took the complainant and hey friands along with cthers for

a rida. Whon the others 1eft the boat the complainant remain:d and

Iz afferad and she acceepted $200.00 "to have sex® with him. He

“said he did not rap2 her they had gexual intercoures wich hex consent.

Mr. Chuck obtained lecave bo arguc supplementary grounds of

appeal. Ha urgad;
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“The Leachoed Tkial Judge, aL no point

in his summing up, addresgzd the jury

on the 'Honost Bellcf' of the applicant
which is8 the Very goehesis of a4 propearx

and fair direccion in tha ctriwa of vape.”

RN "Moreover, the Leatrned Traal Judy> failed
(;/ to direct the jury Lhat Lf chey had a
reagsonable doubt that the applicant may
hava the honest balief that she ls consent-
ing than they siculd also acquit. The
Learned Tiaal Judge in his summing-
up, concentrated witolly on the state of
mind of tho victim, ‘wh2n in the crime
of rape, thn accudad's stats of mind is
of singular impottance."

The ground advanced by Mr. Chuck was basad on D.P.P. v. Mor

t1975] 2 All E.R. 347 and the pfinciples esltablished thexcn

"He2ld (i) Lord Simon of Glaisdale and
----- \ Lord Edmund-Davied digsenting) The
<,\ ciLima of rapz consisted inh having
suxual intercourse with a wowman with
intent o do so wilhout her consent
or with indifference as to whether or
not she consented. 1t could not be
commi*ted if that essential twens rea
weve absann. nAccotdingly, if an
accused in fact balieved that ihe woman
had conaenied,. whethar or nol thav
belaef was based on rsasvhable grounds,

.--bhe could roi be found qullty of. rape.”
tEmpbasgis addad]

HWe find that nowitrrye in the summing-up did the leargned

ij\‘jUdge use tLhe term "hones: belief." The towiw bellef was usad o

: {
dixecrions given 1n _ling contoxt:

"Wow, if the accus<d in fact bulieved
that Lhe woman had consented, whethet
oy not that belicf was based on 12ason-
able gicunds, he could not be found
guil.y of rape. Bul, chen, look at the
2vids NCE 1.0 Sow whutﬁ?r there was any
consant and whether this baelief would
b+ riasonable: if he shys hoe Lhought she
had consentad."  (Emphasis added;

Mr. Chuck contended that although th: law may have been

{'KkoerCtly svat2a in the first sentencne this was nullified by th:
\V,’

direcrtions givan in %he second bzcause the law clearly sta-

that the buelief pmust b2 "“"honest" hot "reascnabl.,"
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in the context of the directions thus given tvhe torm honest

/ alihough no! specifically staced must be taken 1o be invendod. Oue

; (;\ lias however co look alk the case ay LY wags presented, The dofanee

was thar the complainent consented to the ace of sexual inter-
course hance there was no rape.

Honas: belief involves a stata of mind and this must be
ariiculauved by vhe individual who“reliﬁs on it or at least i must
arixe on tha evidencea. The:appllcaﬁt's defence however was chaw
thera was conrensual sexual intercburse and he paid for what he got
-ndeed he assarted chot not bsing satisfiad with the complainant's

-~ p2itormasice, ne reclaimsd the suwm of $300 he bad paid tha com-
(‘) pla?nan*. There wag “herofore no apserviion of an"honest bheliaf”

in consent. Thei= was no 2vidence giving rise co an inference
~that h> wight have had an honest bealief that thure wias coasent,
| ﬁhdtﬁﬁvidenCﬁ there was from the applicanl was thal there was total,
unqgéiifiéd consan’. by thz victim and the dufence in thess torws

waékpféﬁéflydléff for tne-cunsidweration of the jury.

Iin D.P.P. v. Morgan (supra) :ihe appallants testifisd that

i

/

-

“they believed [he victim consented ko Lheiy advances and hexo pro-
vests werz in keeping with what they Were led o expecl as

exprussions of ‘o:tal acceptanc? and enjoymuent of tha

soxual acls
pripetritad by the app~llants. The appa2lisrts having restifiod,
w2re cross-cexamined and the jury had svidences on which 10 agsess
*he honesty of heavr belisf in Che vic:ww'®s coasent,  The wost foe

"honest', belief" 185 subjecrive 1a vape as 1Y 15 an seli-deboence.
Tue state of the applicant's mind wad smpporvank. The cvidence
e 4
<:r‘ aiscloses +hai hv: had a fixed intention o have sexual incarcourse

with itz complainani "without her consent or with indifference as

to whetter or no%, she congsented.” To chis «<nd he forcibly abducued

this unspoilt "countvy girl" out ro sea and in her defenceless
position, he o complete stranger to huar, and one armed with » knife,

he had sexual in.crecoucse with hezr,

{r



Hendricks (unreportad) $.C.C.A. 39/91 delivered 17Wh July 1991.
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The directions given by the learned trial judge were apposite
to the facus and circumstences of ithis casps and the defence of

. -
consensual sexual intrmccur8e advanced by e applicant. In this

regord he followed D.,P.P. va. Morgan, R. v. Robinson (unreported)

$.C.C.A. 109/79 delivered 22nd January 1979, and R. v. Paul

an

zhe case of Paul Hendricks, the facts woere similar ro those in thae

. N
insvant case in that the complainant tharein was abducred and
3exually abuszd. On appeal; the applicani. challangzd the absence
cant's "honesy beli~f" in conscn.

i
This court held that the "case fell to be determined entirely upon

of direciicns based upon ‘he appli

which of the accounts the jury accepted. As -hete was no cowmplainu

being levelled at the directions which took into consideration tLhe

physical and mental elementsyconstltuent in the vffence, the Jury

e

Tiﬁ}agriving at a verdic! advArdga to tha applicant accepted the

aééoy§£?a8'related by the complainant.s” ;Thc application for leava

Vle conclude that th-ce ls nd met it Lﬁ the points raisad on
appeal by applicant's counsel. The iseuc in fhe_case ag has beno
stated was consent and the lzarned trial jjudge's dirvzcuions on this
issue were correct. in othetr respacts, the sumﬁing—up was fa.r.
Iin the light of the evidence, we find that no reagsonable jury,
propaily diroccted could have failed to convich .he applicant. Put
1n the event we had found *he trlal judgs te br an errny in omitting
the objective "honesl) in 12gard to belazf,we would have applied the
proviso to sucuvion 14 of  he Judicatufea(hppellate Jurisdiction) Act

and refused the application for lenave to appeal.



