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RES | DENT MAGISTRATE'S CRIMINAL APPEAL NO: 2/87 Veorn—F
BEFORE: The Hon. Mr. Justice Carberry, J.A.
The Hon. Mr. Justlce Campbell, J.A.
The Hon. Mr. Justice Bingham, J.A. (Ag.)
P
o R. V. ADRIAN FREDDIE BROWN

Mr. Richard Small| instructed by Mr. Sytvester Morris for Appellant

Mr. C. Daze for Crown

Detober 15, 16, 1987 & July 11, 1988

CAMPBELL, J.A.

o ——

The appellant is an attorney-at-law who sfafes that he carried
on practice as an investment attorney-at-law. He was charged on an
indictment containing ten counts for fraudulent conversion of sums of
money allegedly entrusted to him by varicus persons contrary to Section
24 (1) (iii) (a) of the Larceny Act. He was convicted on three counts
and sentenced to six months imprisonment concurrent on each count. Section
24 (1) (iii) (a) provides that:

"Every person who being enfrusted ..cceees
with any property in order that he may
retain in safe custody or apply, pay or
deliver, for any purpose or to any
person, the property or any part thereof
or any proceeds thereof fraudulently
converts to his own use or benefit, or
the use or benefit cof any other person,
the property or any part thereof or any
proceeds thereof shall be guilty of a
misdemeanour and on conviction thereof
liable to impriscnment with hard labour
for any term not exceeding seven years."
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The Three counts namely coun+s 5, 9 and 10 on whxch The
appelfan+ Was convicTed alleged -so far as is relevant that -

(@) On 15th Octeber, 1982 he fraudulently
"7 converted to his own use and benefit
$49,000,00- entrusted to him by
Mrs. Miriam Williams for him to invest
on her behalf (count 5);

"~ (b) On 5th January, 1982 he fraudulently
‘converted to his own use and. benefit
" “the proceeds of cheque No. 03190.for
$16,800,00 drawn on National Commercial
Bank Ltd which Ermine Lovel! entrusted
" to him to be used by him in paying the
deposit on the purchase price for
“ premises 54 Havendale Drivé in the -
parish of Saint Andrew. (counf 95

(c) On 14th June, 1982 he fraudulenfty
" ¢converted to his own use and benefit the
proceeds of-a cheque for $50,000.C0
drawn on the account of Victoria Mutugl
Bu liding Society which #Ermine Lovell |
entrusted To him for use by him in paying
‘the balance of the purchase price for 54
Havendale Drjve (Count 10).
The entire evidence given in suppor# of-counfs 9 and 10 came
from Ms, Ethel White & r65|den+ of Brookiyn,'New Ybrk U.S.A. She said

she agreed in 1981 To sell her Dremises ‘Ne. 54 Havendaie Drive, Saint

o

Andrew to Mr. & Mrs. L07e1l who contacted her in New York. The agreed
~purchase priée'wa§'$72,000‘00: She subsequently received a sales

" ‘agreement which she signed and "sent it back to the lawyer representing
Mr. & Mrs. Lovell." Thereafter she gave one Mr. White, a resident of

New York, a letter for delivery to the appellant and she herself also sent
a letter to him. After this, she said she heard nothing concerning "the
money for the sale of the house." She instructed her sister, who also
resides in the U.S.A. to go to the appetlant "for the money". Her sister
later gave her a cheque for $72,000.00 ‘which ‘chequé was dishonoured. ' She
- came out to-Jamaica, went fo the aﬁpellaﬁf;iasked for her money -and the
aPPQ[anng§Ve her a documénT which 'was exhibited as Exhibit 8., She later

made a report to the police.



iT is plaln Tha? Ms. Wh%fe s fesftmony provxdes no evidence
that the cheques menfioned in Tne sald counfs were ever handed over fo

tThe appei!anf by Ermlne Lovaii who was no+ catled To Testify.

. "k M . .‘~‘-|-,-

Victoria MuTuai But%drng Socnefy and Naf:onal Commerc:al Bank from whom
evidence was. adduced in respecT‘of oTher counfs, gaVe no evidence in

cheques. The appelianf‘s perqonal bank;ng accounT was Tendered in

evidence buf no evidence was adduce ldenfifylng any deposit therein of
these cheques. Thc reT:red cheques were noT produced in evidence Yo
establish their ex;sfcncc and The person who encashcd Them.

The Iearned R931denf Magis*rafe |n f;ndtng the appel iant

guiity on These counfs sa;d Thus. :ci 7"ffr

o ?; "Cou*+ found clear'eV|aence
o .acting.on. behatf of -purchaser. |
i counts, and further found that the
al leged payments- to-the -accysed were
.- In-fact, acknowledged by him, and that -
. these (proceeds of .sate). were not paid-
“iover. te vendor. . In all the. surrounding.
eircumstances court is of the view
.. that accused- fraudulently converted the. . - ..
"~ sym alleded on each count te his own use .
' and beneflT " : +
- LT . . . -
-Before-us,.Mr..SmaIl'has submitted Thaf even If'fhe-prosecuTTon‘s

case. is.accepted as. truthful. in ITS enflrefy, IT has falled To esTabllsh

falp A

that: the appellan+ ‘had been cnfrusfed with: The sums: menflonad in The courts
by Ermtne Loveli or. any other purchaser from Ms.. Whife._ He submlffed
-_furfher *haf The gtvang of 2. cheque for $72 000,00 by The appefianT which

was dtshonoured and: the. SUbseduenT execuflon of the documen* Exhrblf 8 by

. _The appeltanT En favour of Ms. White, cannoT provade lnferenTlal evsdence

¥ ThaT The purchaser namely Ermine Loveii had handcd over any cheque Fo the

- appe!lanf whlch he. had encashed We agree WITh Mr. Small It may well

sy



Ms . th+e |r The absence of The recelpf of the purchase prlce from

Mr. & Mrs. Loveli fe!f he was obllged to pay Ms. Wh1+r or aITernaTrvely
That he arranged to pay *or The prooerTy hlmself in C|rcums+ances where

he could make a profit ou* of 3 deal with fhe nomlnai purchaser. 1+

may be that the morTgage flnance had Iapsed and +he ‘ap pellan+ had decided
to lend the purchaser the amount needed. in-the absence of evidence

from Mr. & Mrs. Lovell or frémi Ermine Lovell as rsmed in the indictment,
that the chéquééEWeEé procured by her and entrusted to the appellant to

be cashed and the proceeds paid i by him o' Ms. White, or evidence from
Netional Commertial Bank and Victoria Mutual Building Society that these
cheques were deliveredtocthe appellant on ithe instructions of Ermine Lovell,
he ééhnbf in our view be properly convicted on #hese counts. Certainly jhe

eV1dehce fell short of prod$ of The charqes as Iaid.

As regards Count 5, Mirtam Williams gave evidence Thaf on
October 15, 1982 oniher visit to Jamaica from the U.SvA. where she resices,
she consulted the @ppel Iant and agreed to' his proposition that an amount.
of $47,000.00 then payable to her by him should instead be put by him into
" an investient fund and Invested by him on her behalf.* She handed over fo
him a further §2,000.00 to be added to the $47,000.00 for investment. She
obtained a receipt which was exhibited as Exhibit 5. She recalled signing
a decument Exhibit 6 but says she does not recall the circumstances
surrounding the signing of it. She said that on a subsequent visit o
Jamaica on April 29, 1983, she requested the appellant to pay over To one
Mr. Lothian the amount of her investment with accrued inferest and the
appel lant agreed to do so. In or about April 1984 she received
information from Mr. Lothian which caused her to return to Jameica. She
visited fhe appellant’s office on several occasions but did not meet him.

She took legal advice and made a report to the Fraud Squad.
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The tearned R951den+ Magisfrate ln convacflng The apyellanT
on’ Thisréounf said‘ | . | - |
"Courf found ciear fiducnary relaTion-
Ceessiship betweén-the accused and the oo
“iuess w complainant and. in view of all the
o D eircumstances found ithat the accused
 fraudulently converted the sum al leged
Fo his own use and benefit.™: co

e We are of the view that: fhe evndence of: Mtr:am Witliams S
dlscloses no more Than a’contractual arrangemenT under whrch she;. enfrus?ed
funds To The appel!anf for: investment, She later: reques*ed the,.

eailsaflon of The investment which appel!anf agreed fo' do.- The appellan?_

s Mr.'LoTh;an the ‘amountdue to the complaint, but Tardlness per se: Is nof

proof of any fraudulenT,LnTenT:on-hms.parfffo.tonvegf.Toahws:own use .and*
b@nefif'*he-funds whichf;ﬂ-admiffedrreceEVIng-from-The-compiaﬁnanf w§” .
were: unab!e To ascer+a|5 from~+he evrdence wha+ csrcumsfances exisfedﬂfromg-
which the: learned ResidenT Mag!sfrafe concluded fhaf there was a’ .

: frauduien#-conver510n;--' | T
: 1 was fof “the ‘above reasons -that we.on October:16; 1987 al lowed -

_{Tha.appan;.quasheq-Thefconvicfion'and'seT~aside:Thegsenfehce;eﬁ*=i




