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ROWE: P,

On March 23, 1984, Donovan Gayle was shot in the back and
died as a result of a gunshot wound. A post mortem on his body revealed
a seven milimetre hole in the back six inches below the left shoulder
and two inches beside the spine and a 15 milimetre hole one inch beside

and half inch above the jugular. The fifth rib on the left side beside

the spine was broken, there was a hole in the left upper part of the lung

and the main artery to the brain on the left side was completely severed.

At trial in the St. Ann Circuit Court before Morgan J., and a jury, the
appel lant was convicted of the murder of Donovan Gayle. We treatfed the
hearing of the application for leave fo appeal as the hearing of The
appeal, dismissed the appeal and now set out our reasons for so doing.
A group ef twelve men were walking along the unlighted
main road at Maider in St. Ann at 8,00 p.m. on the night of March 23,
1984, Two of these men carried flashlights but at the material time it
appears that only one of the flashlights was turned on. That group of
twelve came upon a smaller group of men who blocked the road ahead of
them. There was a discrepancy in the crown's case as To whether The
smal ler group consisted of three men or four men. In the forefront of

the group of fwelve were Fenton Frazer and Guy Brown who carried the



'g;fhe IlghTed f!ashligh+ Also'zn Thafﬁgroup of fwe!ve wereﬂHenry McCook:;  g7ﬁ;f”"'”'

'f:f;men who all wore'masks. The appelian+ was, known To'each of The wafnesses

;wh:Ie Jolly Sm|+h sa: :

= shouider. Ai! ?he eye—waTnesses 'ald fhey becam

""fd1rec+|ons._ Joity Sma+h

 ?¢?j¢éV6ff§¢ér* ‘T 51'5" he sy and Pau! were ;ff;_ jfffhﬁff

"‘fflnTroducef we"the wftness and he was ‘sked as:making ef orTs To

'.TfocaTe Them in connec?lon Wif_jfhe'murde. of”Donova Gayie._ in re-1 ;fi5   .

B fi-”;fexamanaTlon The wrfness safd fha? upoﬁ caution ?he appelianf sand he was in f:ﬂ_ fﬁi“ 

and rnJured Jo!iy SmiTh

-'company of Those ?hree men who 3Donova Ga'Y

~No ob;ecf:on was: Taken ?o J“e adn:ssuon of'Th

sfafemen? The defence wasx::*ﬁw
.?1-anjaj|b1.'_f -":_ : R e
Mr._Chuck_subm:++ediTha The earned Trfai Judge fan!ed fo

'”-adequafely and effecflv !}:warn The Jury of'+ iangers of ldenflfica+|on   ;  “":3';




-1-3'.- E

-Mr; Chuck fur+her weakened The tden+zf|ca?|on ev1dence and snouid have

- .been separafe!y hlghl|ﬂhfed by The Trlal Judge To show how m;s?akes can':f
B be made and The snheren? dangers of vusuai tdenfgflcafion.;f T

L The !earned Triat Judge was very much aware cf fhe o

--neceSS|+y ?o 1mpress upon +he JUFY The imoorTance of ldenf:flca+3on and

'lﬂ a leng?hy passage d:recfed +hem aT pages 140 142 of ?he record he sard
: fg -'__f. "Now ! have To warn you Thaﬁ'cau?lon e
i s;;has fo:be- exercfsed When s you @re. s . okie i il
¥ :relyzng on the correctness of any '
- o-visual .identification because 11:.18 JgnF-w
L always possible for 2 withess to be
1_,'mls?aken, and. even %hough +the wi+ness
< ey e mistaken the witness can afso
~nobe . very: conVIncingz “You-have: To
.~ remember,” too, that peopie and .
i persons often, look Like each ofher.x3--=-='--
o am sure it mus+ have happenad to
some or all of you [hyour lifetime-
- ‘where ' you have seen 'somebody and you
isay-To yourself There is:Aunt.Jane: and
- iwhen you get close you f:nd “+hat l?
-;;_isn'T Aunt Jane-at all. Yourhave.to.
-~ examine very closely fhe cercums*aﬂces
o dn-whéchithe cidentification by each .
~ “witness camé Yo be made, and in Try;no
- :to come To.a: decision. about this you. -
must look at-‘the frankness, the céndour
ot the witness = thatis very. zmpor?anT
- how the witness lmprﬁssed you,. You
'wh;muST ook at that, . Did. he impress. you- e B
as a witnéss of +ruth? Do you think They"
~.care mistaken? - Doyourthink they are.
lying? These are questions that you _
Coowilloall-have to consider and come to & -
-determination because, you see, you have
e 0 Toofeelosure that there has:been no:
S mistaken identificaticn,’
ot e NowsThere tere certain-things Tha? you
“have to look for when you come 10 -
.consider whether or not there is
mistakan identification. How -long
co othewwitness had acparticular.person . .
cie s el under observaflon, from what dlsfance, . S o
. byswhat bight, did anything atiald oo e e i
- hamper- the observation; was there any 5 o
.Trees; was there anybody :in befween.to
.. prevent him seeing The person’ fuily,
. ..was, The person:known-before. by the
.1~ .witness, did He see him very of?en,f
...when was the last time he saw-him To. s
- refresh his memory on what the person'-~°
oo hooks dikes These are al.l.-matters that.
_ :~-you have to consider. We will see ifwe ..
. ocan -examine ‘them: 23 We go Through fhe et e
- evidence.™ : :




Then [afer aT page 151 he Sa!d.r  J,_5_L.-;_,_--~

"“'“As far as The fiashlngh%s are concerned
;.Three, - Frazer,chCook and Brown -~ say

_ f;ffor you++o séy whe+her oF no?nin Those !f-;
':,-CIrcums?ances aT'The dzsfances ‘that fhey

"'ff3chain McCook says, three quarTer cha{n
L Smithisays = they could properly see from
Soan flash!}ght~wh1chlhas_fwo cc!ls, which

. aPpe¥Ianf was’ weI{ known by

"if-cross-examzna?non._fThng?akpé§§¢QU}Tﬁé;?épeéfkokEfdeﬁ*iflcaTIOH 38V in. -

-5l_+he fac? ?ha+ +hese qunesses had buf a momen+ | _wh:ch +o moke ?he

.   idenTif1caTton._ We +hank fha? The exp!IC|+ direcflons aT page 15] quo?ed

:ufabove suffnc&enfiy broughf To +he mznds of The Jury The lmporfance of The ;%

';llgh+|ng s:Tua?scn and when th&s is coupied w:?h The genera! warn:ng as ?o The

;_'dangers lnherenf in v:sual ;denf;f;ca+;on,"”“are of fhe vnew Thaf The S

.:_ s+r1cfures of Mr. Chuck as To The suf lc:ency of The dlrecfzons as. To S

:~E K:denTif[caf:on are w:fhou? mer:f

.l Mr._Chuck compialned +ﬁaT The Trlal Judoe admtTTed eVIdence -f;*

'fj'whach was htchiy pregud:cnai To The accused and whfch was of no probaTrve

'-  Jva!ue.: The passaoe aT page 100 - !OI of The record confa:n fhe aileged

'f,}1nadm3554b¥e ma+er;al HfDeTecTive Corporci Warm:ng?on was There 1:f' 'iJf”

-wf_';eVIdence and ln re-examanaf:on he gave ev:dence cs foliows.;_;{;._ S

:31;:“Q;'¥From whom d:d you receive’ Thls |nforma+ion T
S ,jconcern|ng Charles, Cbeesy and Paui? “'ifjf_ﬁ j.533»]_

'”tf.féif%Qfg;Where dtdfyou recelve Thls lnformaflon?

' 55Ay*iI receive ;? af The Brown s Town Pc!tce _ ﬁ' .
'“Tff*S?aT|on. . i : e

‘“f:fEthfDId you cauT:on i before you' réceive _
S this tnformafion7 f;;;-_ r;g:"::;.hs"'-'..




_5.3_'

'-QjAéQQYés Str, i dld. il

'f Q.i;And in respec+ of +his tnformaflon
: LJ5_fconcernIng Charies, Cheesy and Paui
oo owhats dfd he. Teli you?  _h_ e
'-QA:J,He fold me ThaT on’ fhe day in f .
g '”;quesfron, sir, he was going TowardS'f
M |dera}":.___:“.: I

7 WIS LADYSHIP: What did e tell you
.'f;jln respect of These +hree men?
:”ﬁ.FQ;:TJUST These fhree men?:ﬁv"v“'“'
" A. He said he was in company of the |
. Three. men who shot Donovan Gayle and e s i

'*anured Jo!iy Smithi

"f 7bL'{Tha+ he was ‘in- company of These Fhree AR
; .._meﬂ‘? . - b : :

A..Yes, sire  f:g

Q,'TWho 5ho+ Donovan Gayle? g
.. As . And.shot . and anJured dolly. Sm:Th.
Q

Qe You. sa;d he madb this statement after
“you' cautionzd him?

AL After | cautionsd him.
One vould have expécféd”fhevbfbseéd%fﬁh'Eh-bpéniﬁé’i%éuéééé-

: To The Jury fo “have ;nTIma?ed ThaT i+ proposed 1o adduce in evidence the

'”7adm15510n a!legedty made by The aopelian+ and +o have afforded “the defence

;_an early oppor?un1+y to obJec+ lf ?hey were opposnng the' admissxbti|+y cf

Hfhls-adm|591on.f Thasi?riai dld no?*Take ThaT course and |+ was-nof unf:!
“the 1ast withess for the prosecution was called and was being re~examined
'Thé%’fhéhédﬂf55ﬁ§nfﬁé§1é§?§f%éd;';f};ga$f+ﬁenf¢pgn:fo:?he defence to have

~reised an objection. @Cqunse;¢fqr.ihe;defence who had introduced the

fnémGSIChar[és,QC@@gsyiénﬁ Péﬁl;kepf yery,s}ienf possibly in the hope that o

hé'codidlpefsuaéé“fhe JUFY'?hé?ﬂfhe'fhfee'mﬁFEé?éférwefeﬂfhose'named-mén e
 ahd:fha+”?he'appe!1anf.was.béihgffféﬁed:bééaUSéxge'ﬁgd'a+7some Time“béen-,
~in their cémPéHQ;méibéi%uEGT?5+?THéﬁééénéfof’+Heysh06;ingl
“‘iiﬁ"subﬁér%*bf“féié“ééébﬂéggfo&héfafiaspéal it was submitted
| that The fria! Judge erroneously made reference to Thls admission ‘in her-

LTw T

._charge o the jury when she Sa'd.“@'*:14:k*



~"On +hé'oThér'hahd 4f you f;nd Thaf There Ff'if’"”"
‘is no ba5|s for you to- say Thaf any of -
g:_fhese men were  there Then you may concludel;] S
“that the' wxfnesses ‘did indeed ses this S
- accused ahd two. others.  As to- wheTher the oo
L two others were Cheesy and: Pauf ‘oné does” g
U not i know, _fT is: fhe accused man, he says,f.jﬁ o
S who sald *hese were the three men, -but the
o accused manalso said He was not there,

'f How dzd he know ?haf |+ was These Three men?"fffx:;[c:-;“°°’”

ln D. P P, V- Boardman (1975) A C 421 The House of Lordscflh

dlscussed fhe whoie quesflon of +he rlghf of a frla! Judge fo exciude ;“:fc’”'ﬂ

re!evanT ev:dence lf The pregudsC|al ef ecT oufwelghed :Ts PrObaflve %;.ﬁ;c;:_..,.

vaiue. Lord Hazisham of Sf Marleybone sald aT Dage 453-

"Thc Judge aiso has & dzscref:on, noT
- .Bs a matter of law but as & metter of
U good practice to exclude avidence | whosc
"iﬂ-ipredudICso¥ effecf Though The ev:dence_”
cases: may be S0 great in The parf:cuiar G
i circumstances as ‘to outweigh its f;”at::'
~‘probative value o the extent that a
o overdict of guilty might be cons:dered
-uf[unsafe or unsaTnsfecfory it ensu;ng B

The adm:ss:on in Thc insTanT case provxded powerfuf

"lff:corroborafton of The eV|dence oF vasuaf :denthlcaTton and rfs probaf:ve fﬂT?ffﬁc;LJ o

llfvatue cou!d be of %elllng effec? There was never ony sugqes?son Thaf
'ﬁfThe sfa?emenf maqe by ?he appei!an+ affer cauTcon was ofher Than:if_ff'f'.
- vofun?ary, and IT lll behoves The appe]lanf To +ake no Obgecflon +o The

'_;admISSIon of The sfaTemenT af Trlai, and now To rely upon r?s aiieged!y

'3;preJudicsa! effec? We hold Tha% *he ev1dence of De+ SergeanT Warmangfon
”'j-as To The adm|ssron made by The appel!an% was re!evan+ and probaTlve ard

'ccfwas propcr!y admsTTed

The prosecuf;on produced a very sfrong case agains? Th@
' {TLappelIan? hxs defence was reJecTed The summ[ng—up was fa:r and adequafe

:fﬁand consequenf?y The chalienqe ?o The COﬂVICTIOh fasls. 1@ffii;f;""' ;




