SUFPREME CUWIKE kaloriesssl,
KINGESTON
JAMAICA

TU@?M Lo clo

IN THE COURT CF ~APPEAL

WUPREME COURT CRiliiial, APPEAL 1i0. 19¢,/88

LBEFURE: THE HUti. MR, JUSTICE ROWE, PRESiIDENY
THE HUOW. MR. JUSTICE DOWNER, J.A.
THE HOW. MR. JUST:CE GORDUW, J.h. {(4g.)

REGILNA
Vi
ALEXANDER PALCOR

Worman Manley ror appellant

Miss Cavel Malcolm for the Crown

GORDCI

, J.A. {Bg.) s

Onn dvly uctober, 1%d8, 1lhe applicanit was convicted
in the Howe Clrcuitv Courc for the murder of Deccichk ierrison
on ldvh June, 1%8%. The Crown's case rested on the evidence
of the sole eyewsicness, Migg Bulalee lucrison.

Miss Harr.oon said on Ll4th June, 156b about ¥:eb p.m.
she was at the Intersection of dinns Road and Raxlroad
in the parish of St. sndrew with Julie Chambers.

Derricik Harcrison, Miss Harcison's nephew, walked up to then,

spoke o Miss Chambers and walked away on Conway Road.
Witness walked orf behind Dersicih decrison and saw applicanc
Pascoe, also called Prince, junp off a wall by Conway Road

. §

and go up to Derrick liaryison. Applicanc held Derrick's
hand as they walked ana said, "Why the bdlood clauc yuh beat
up Phil for?®, and witness heard Dervick say, “dHan deon'e
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bring them things to me®., Lhe next caw applicant caise his
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right hand and saw and heard the sound of a blow applicant
struck Derrick in his neck. Derricx hielu his neck and said,
"Prince 1is me yuh do so and we and yuh don't have anyching®.
Derrick then fell on Farram Road near its intersecition

with Conway Road and applicant ran off. Witness went to
the fallen man, saw haim bleeding from his neck and she ran
vack up the road towards Julie Chambers, raising an alarmn.
Where the incident occurved, she said, was well 1it by
street lights. Ohe denied suggest.ons put to her by tie
defence that applicant was surrcundoed and actacked by at

least three men armwd with wnives ana in the strugygle,

which ensued, Dervick Harrison was scruck fate
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ly.

On léth June, 196¢, actiing Corporal Augusius Brown
was at the Olyupic Gardens Police Station about 9:50 p.m.
when he received a report from Julie Chambers. e visited
Madden's Funeral Howme, there he saw che body of the
deceusged., On 1%th June, 19586, he saw applicanit at the
Olympic Gardens Folice Stavion, cuucioned and told hua of
the report he hiad received, chat is, thac he had stabbed
Derrick Herviscon tfatally. Applicant said, "Officer, is
gang them gang me, asir®.

In & peout morten examination on the body of

deceased, pecformed by Dr. Royston Clifford, a 1" long

incised penetraving oblique stab wound co <he lefu side

of the neck was found. The wound penceitvaied too chest
cavity and lacersved the thoracic aorta, whica s the largest
plood vessel in the boay, resuliing in massive haemorrhage.
The overall depih of the wound was ¢" and deach resulted
therefrom. A severe degree of force was roeguired to inflict
this injury

In an unsworn statenent from the dock, the

applicant said he was going to visit his mother when he




saw four men taie up position ahead of him on the road. Two
came to Nim, demanded money in an attenpt at robbery and one
tore off his back pocket. “©he other, whwose hand he had boxed
away, pulled a knife and came at him. He held on to the hana
with thie knife and wrescled with him.  “hen he said, "His
friend vhav was there hit me with a stone and started to hit
e, ‘fhe cther wwo yuy ran down on me with a knife also.

He came behind me and stab at me. { went down and his hand
came over my head co hig friend that was in front of me that
had the knife. When 1 saw that I let go and run of£f",

His defence,thus put,was tuat he had done nothing
but aveoid a blow intended for him and the deceased was Killed
by his partpner-in-crime. In his unsworn statement the
applicant did not challenge the statemenc attcibuted to him
by Miss Harrison: “Why the b.c. you beat up Phil forz".

He did not challenge the acceased's response:  “Man don't
biring them things oo me". He did noc contradict the stace-
ment wade by the deceased on receipt of the fatal stab:
“Prince is me you do so and me and you don't have anything”.
The evidence of the making of cthiese statements was given by

W

Miso Sulalee Harrison, whose evidence-in-chief on these
points was noc challenged. YL was sugyested to her that
she did not see wiat happenecd at the wiane che injury was
inflicied., Une ilnsisted s

W was theye and saw it happen.

1t was also suggested chalb "apart from Pascoe at icasi three

other men were on the road that night®. Whis she denied.

She denied that chese men atcackeu Prince and in the
struggle Derrick was injured and Prince can for his life.

Thig did not occur, she said. Prince ran when he killed

J

errick. Defence attorney suggesced Lo che witness that at

.

least three men actacked the applicant. The applicant gaid

y

four men attacked him. The trial judge lefu the issuc of

fact to be decided by the jury.
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it is clear that the jury had to decide which
version they accepted, the Crown's, that applicant and the
deceased were the two persons invelved in the incidenc, or
the defence, which was that applicant and at least three or
four other men were involved.
against this background, Mr. Manley, who appeared
for the applicant at the cvrial, urged tv'w grounds of appeal,
namely -
Ground 1 Thai the learned trial
judge failed to put tne defence

fasirly Lo che jury.

Ground 2 The learnea urial
judge improperly stopped counsel

for the defence asiing tlhie wivness
Eulalee Harrison questions about
rhil and the witness' knowledge

of Phil,

It is convenient to deal with Ground 2 {irsti as
we observed chat wnen counsel asked the guestions he desired
the answer he got showed that the witness had no personal
knowledge of the incident in which Phil was allegedly
involved. When counsel asked if she was present during an
incident between Phil and berrick the witness rveplied in
the negative,

Counsel sought the Court's guidance thuss

"tignt I ask her if she has neard

of aun wncident between Phil and
Derrick?”,

The learned trial judge refused co allow the question to
be put.

wWhen thic part of the transcript was brought to
Kr. Manley's attention he did not persist in this ground as
obviocusly there was no merit in rt,

On Ground 1, Mr. Marley submitted that the learned
vrial judge misdireccted the jury when he invived them to

infer a lack of sincerity in the defence. The defence, he
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said, suggested to the witness what in fact the defence
said happened that night. The defence maintained cvnac the
witness was not there and aid not see what she said she saw.

On record the bulk of the cross-examination of
this witness was devoted to estawvlishing tche location of the
various roads in tvhe vicinity of the area when the incidenﬁ
occurred and the suggestions put to the witness were made in
two uestions near the end of this exercisc.

The passage impugned is found on pages $8-49 of the
record and runs thus:

"tiow you have pbefore you chie
evidence of une witness of
fact. The Defence is sayiny
tnat this witness Eulalee
Hariyison was not presgsentc, was
not there. Of course, I must
vring before you the posture

of the Defence, rathei the
image of tiie Defence, because
the Defence is saying that
Bulalee Haririson you were noc
there on Conway Road and 3inns
Road that night and the Defence
1s also putilng to Eulalee
Harcison you did not see the
incident., uwow theveafter what
the Defence did to Eulalee
Huarrison is suggest to her that at
least three men were on che
road that night. %he Defence
is saying to kulalee Harrison
further that the men surrounded
the accused. Wow you musc loolk
at the evidence in the light of
how ihe Defence conducted 1it,
because if the Defence is saying
to Bulalee Harrison you were not
oix the road that nighic, you may
well ask the guestion how can
thiey be suggesting to heyr chat
chiree men surrounded the accused.
lHow can they be suggescing to
ner thac there was a sceruygyle
and that 13 how the deceased
goi cut if they are saying at
che sume time that shie was not
on the road thac nighu. 5o

you must look on it that way
and say whether or nou the
Defence is really being sincere
to you when they say to her jyou
were not there that niguc on
the road and so did not see the
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"incident and in the same
breath the Defence is saying
to her you must have seen

that it was tliree men out
there that night, suggesting
there was a struggle, there
was a struggle between accused,
men and deceased, suggesting
to you that one of the other
men made a misdirected blow
and that is how the deceased
came to his death; because you
must in fact view the Defence
in light of how they conducted
the case and say in all
sincerity that is how they
conducted the case before you."

The learned trial judge left the defence as
projected in cross—-examination of the witness Harrison for
the Jjury's consideration. The terms "sincere" and
“sincerity” used by the judge were by way of comment. He
was entitled to comment on the evidence. It seems the
defence was blowing hot and cold and the comment was Jjusti-
fied. He indicated the posture of the defence as contained
in the suggestions put to her and left it to them to detex-
mnine how they viewed this aspect of the case.

The directions he gave on the burden and standard
of proof were correct and at pages $3-94 he gave these
directions on the statement made by the applicant -

"It is for you to say whether

or not you accept that account
as to what happenea that day

as told to you by the accused.
{f you accept that he is
speaking the truth, if you are
satisfied of his innocence,

then it is your duty co find

him not guiliy. Iif you arxe

not toc sure whether or not

to accept his accouni, if you
are not too sure whether ox

not he is innocent, well equally
you find him not guilty, because
the Prosecution would not have
proven the case to you to the
extent that you are sure of his
guilt. But if you don't believe
what he is saying, you don't
cenvict him because you don't
believe him. You still go back
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"and examine the Prosecution's
case, go back and examine what
he is saying in his statement
to you and if you are satisfied
with the Prosecution's case to
the extent you feel sure of his
guilt, then it is your duty to
convict him of this charge of
murder.”

The issues that arose for the jury's consideration
were dealt with fairly by the learned trial judge. They had
on the one hand the sworn evidence of the prosecution withness,
Miss PFEulalee Harrison, and on the other hand the unsworn state-
ment of the applicant. The directions on the burden of proof
were clear and the jury accepted the prosecution's case.
There was no half-way house of manslaughter as Mr. Manley
attempted to show quite unsuccessfully. The applicant said
he never possessed the knife that inflicted the injury and
there was no credible narrative of events on the basis of
which provocation could have been left for the jury's
consideration.

We were not persuaded by Mr. Manley's submissions
on Ground 1. The Jury who saw the witnesses and heard the
evidence unfold came to a verdict on proper directions. The
application raised points of law and i1is treated as the
hearing of the appeal. The appeal is dismisgsed, conviction

and sentence affirmed.



