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HE HON. MR. JUSTICE ZACCA, J.A. - PRESIDING
r.x.’I w1 I O.L'n Lﬂ?l,n J"C‘t‘ r(J.:J .L - “} d .l‘-t.q
THE HON. Mi. JUSTICE CaRBiIinY, J.A.
Ve ALFTLAD HALT

Mr, Noel Edwards, ®.C., and
Dr. Adolph Edwards for the

Me, N. Sang for the Crown.

June 7 & 8 and July 12,

Appellinnt,

1978.

KERR, J.A.

This is an
in the Home Circuit Court,
a jury.

The decea
night of January 16,
visited but did not attend
returning to central Cross
Panela Murrey cnd Patricia

Park Betting Shop.

girls were in conversation, the

There was an exchonge of words

declared they did not love

appeal from a conviction for the murder

sed with ids friend -

1976 were prouenading in Cross Doads, St.

of Llovd Henry

Kingstonson June 15, 1977, before Carey, and

J.,

1d neighbour, Lalsbon Dickson on the
fndrew. They

the Regal Theatre cnd at about 11 p.n.

vere
hoads by way of Holf-Woy-Tree Hoad when they met

Buchenan on the sidewalk by or nenr the Fkynﬂnas

According to Dickeon while the decensaed, hingelf nnd the
appellont, o District Constulle, caze up.

in which the appellant -nd the deceased in turn

each other, [fter this exchange the appellant left

and returned shortly after with lingnus inderson, then Inspector of Special

Constabulary.
up to the deceased

Police Station,

was unwilling to go with the eppellant,
deceased in his chest, pulled

The deceased held his chest with both hands and shortly after

grourd .

Q%uld 1ike his shot. dnderson cailed to the

The accused then went to the deceosed's body

The deceas

Ahccording to Dickson the

According te Diclkson, Buchumen and liurray, the appellant went

ond told hdi: he was going to corry hi:n to the Cross Roads

cd enguired the reason for this ond indicated he
Whereupon the appcllant held the

a revolver from his waist and shot the deceaced.
Tell to the
apoellont when held v and asked where he
appellant vho then relecased Dickson.

and tock from nds back trousers

Lt




pocket a closed knife which he then opened. To Dickson the deceased apnearad
dead. The body was later renoved by the Cross hoads Police. Pamela Murray

and Potricia Buchanan corroboroocd Dickoon os to dthe ranncer in which the
o~

\
(v/ deceased was shot. 41l three witnesses firuly refuted the suggestion that ot
 the time he was shot the deceased hod had a knife in his hand. Dickson who

knew the appellant about threc years before aduitted that the appellent had
once taken hinm to the Crosc Loads Police Stetion but said he bore hin no 111

will. Buchanon scid she knew hin before but he hnd never earlier told her to

"move on and keep noving". Arthur Fraser, Sergeant of Police in evidence

said he received o report from lignue dnderson and soon after he also received

Doctor Percival Henry who performed the post-norten on the body of the

deceased said he found o bullet entry weund with burnt cdg
o 4

)

the junction of the left clavicle and first rib and an cxit wound on the right

back two inchies fron the midline of the spine approxina

of the right scopula.

the left lung penetroting it ~nl the acrta. Deoth wes due to haemorrhage and

shock secondary to the daince to the corta and left lung., While adnitting he

o
<;\> was no expert in ballistics he gave as his opinicn thnt the nuzzle of the

——

firearn would be from 12 - 36 inches fron the body of

Superintcndent of Police Daniel Wroy, the Ballastic Ewpert, to whon was put

certain of the Doctor's findings, gove n~g his opindion tlint the ruzzle would

have been within nine inches of the boedy,

The appellant did not go into the witness box. In his unsworn

statenent he said that while walking along Helf-Way-Troe Road, he heard two

wonen conplaining about the deceased and company inpeding passage on the side-

(::)walk and from one of then indeccent language in reply. He spoke to the group
and the deceased said, "Go whey D.C. boy, yu can't carry nobody a jaill, and
after advising that he was merely pointing out the offence that had been

cormitted, the deceased thon said, "Tu see you, yu woun dead, on! ni wi kill

you". He left and nade o roport to IMgpector hiagnus inderscn in prenises

nearby. 4Anderson returncd with hin to the scene. In the coursc of naking a

reply to the accused's complaint to inderson about wie deccasel's throats, the

deceasod started te speak so loudly that thore wis o gathering crowd to whon

<\\ one fron the appellant who honded over his Service Revolver =nd a ratchet knife.
1

ce on the left chest at

wtely in the nedial border

The bulict in its passage had donaged the upper lcbe of

the deceasod while Deputy
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Anderson gave the usual "move on" order. iccording to the appellant's unsworn

statenent while inderson wos so engaged, the deceased pulled a knife at hin,

he stepped back and crid, "Don't approach, den't o

: 1 . a
. w8 UGS Cleceased

was 8till coming towards hin he drew his revolver ocnd fired bec~uze he wa

in fear for his 1ife. The deceased held his chest andd the knife fell from

his hand. He took it up nnl showed it fo inlerson. 4s to the witnesses, the

appellant snid in his unsworn statement, that he had proviously arrcsted the

crown witness Dickson on o worrent ond thot as to rurray anl Buchenan, they

wvere "froguenters™ in Cross Roads who hal on previous occasions

been chased by

hin from the strects. Inspector liagnus AR\LTSOH (now pronoted to Assistant

Commissioner) wes called ond gove avidence Tor the defence to the effect that

the appellant had made o report to him anl he had gone with him to the Half-

Way=-Trce Road where the appellont pointed to the deceoged

soying, "Here is the

non who threatened ne", whoercupon the deccased said, "o D.Ce can't arrest ne'.

Sore 7 - 8 persons gothered onc while giving the usual order to dispersc and

<. u(,x

having his back te the appellant and the deconsed he heard the appellant shout,

"De not approach me - do not approach ﬂo" and then he heard a shot - he spun

around anl saw the deccasct holding his breost with both honds., The decensed

A - L N Gt NPT P oA
fell in the road. As he noved off Sogo to the Police Stotin, the. appelkant. rushed

up bchind him and handlcd hin o ratchet knife which he said he tock from the

hand of the deceascd, In cross~cxonmination he scil he Jid not sec the knife

in the hoand of the deceasced ~ he first saw it when the appellont showed hinm and

he was then in the niddle of the streoct on his way to the Folice Stotion, “
Leave wee sought énd grontcl to argue two Supplonentary Grounds of

Appecal. Ground 2 which is ccancerned with the prescntation of the defence to the
jury by the loarncd tricl judge will first be considered:-

Groung 2 :-

"That the learncd triel judge .idsdirectod the jury
as to the legel offect of an unsworn statciont and the
way in which it should be trooted in lawW.

Coungcl subaitted thot in o swiiding-up that wee otherwise Jucid and

clegant the lecarned trial judge in his directicns te the jury as their

approach to the appellant's unsworn statonent fron the dock direched thenm in

such terms and in a uanncer which had a "Zeliltoting offect on the defence and

the issué of sclf-defence which depended to o groot cxtont on the stasenent of




he was considering the effect of on unsworn statencnt by one accused with
relation to the position of a co-tccusced. Tc persons lezorned in the law his

- e S L e PR / [ P I R, e .o O
ecrnest offorts nay scor conrondnble; to thope lerdrous of Learning the law,

helpful, but it scens to be asking too much of a jury of laynon to appreciate
the nice distinction of a statenent being of somc woight but yet of no

ovidential veluc. It is confusing to tell the jury in onc breath that they

S Ul

should give the wnsworn statciient such weight as thoy

think it rfeserves and in

the next that it has "no evidentiol valuc whatsoovert - and all this after

telling them at the outsct thot their verdict nust be according to the cevidence,

Indeed, the judge in Coughlon's casc wnn not unoware of this difficulty; thus

at page 18 he gaid -

"It is perhaps unnccossery to tell the jury whether or
not it is evi‘cnce in the ztrict scnse. It is material
in the case. It is right, howcver, thot the jury should
be told that a gtatonont not sworn to il net tested by
cross~cxaidination has loass cogency ant weight than sworn
evidence™,

and later after referring tc cervnin cuscs in peinti-
"he controversicl question is in the cnd roluced to a
nere logonnchy. VWhatever status oy be asgoigned te an
unsworn stnto Lcnt, it con hordly vic with svorn ovidence

.

in cogency and weight',

The appellant's attorney further contenlcod thot oven if as goneral
directions the correctness of this passage was dcbruoble, the detailed treatment

of the statuient from the dock agninst the background of thosoe dircctions in

effect withdrew fromn the jury's consicration those portions of the sitetenent
which were unsupported by independent ovidence, Illugtreotive of this were the
following directionsi--

"Now, let's look ot the Defence. The accused nan tells
you on that day he wes on Juty. Well now, wssistant
Commandant Mognus anderson confirms that, so therc is
thercefere evidence of that., He tells you that, there are
four pecple ouv there on the rond. WHell, therc is also
evidence on vhat point, so again you can accept this, thot
there are four perscns on tho road. Now, he soid thot the
deceased rian s2id, "Go awvay D.Ce boy, con't carry anybody

go o jail®. Wel*, so far as that is concerned, he is the
only person who speaks about thot., Thore is mno evidence

of it; it only forms part of the conversation that has

any refcrence to jail, ond you will roccll that Mr., Dickson
1id nention about thds fact about taking the man to jail.

So again you rust sce vhat the accuscd ie goying in the

light of evi.cnce thot had boen given., He snys, "Yu si yu;
yu wan' Jdead. Wi wi kill yu'., Thot ig his statunent. There
is no cvilence anywhere clse of tlis ﬁ“ct................ He
says, at that point the “cceascd man weat for his knife., He
usced cerbain words - "Whoy yu cell uon fur”f The wvitness who
is called to support the accuscd nnpddn't heor thot; or
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doesn't say anything about that. Again, thet is the
word of the accuscd Nalessssevaso..o Now, the nan

continued to apnrocch nn’ e acous.d on onid he pudlod
his revolver and fired it. Assistant Corinndant
Anderson did not sec that. Sc that stonds by itsclf
and it is tc be contraetod with the crowm's vorsion, ©

see 1f it throws any light cn what the crown witnesses
say on this matter. Indeed, sc far as the lmife is

concerncd, the accusel non sald when he fired he Jid so
becauge he fearcd this knife. The deccasced had held his

Cord ol
¢ inspector

h
chest cnd the knifce foll out of his hond, Th
who was there said, after he heard the words and the shot,
he turned around. e saw the men's hands To his chest;
nothing in thosc hands, nor did he sco anyuling on the
ground. It was pointaed cut and he 2id afterwards say in
re—oxaninaticn thet he tock nc notice of vt was on the
ground; but he did at onc tinoe say nothing was on the
ground'.

Counsel subnitted thnt as the allegation of the drawing of the knife

and the attack, actual or threatencd, rested almost cntircely on the words of the

appellant, the effect of this treatnent would causec the jury to reject out of
hand this vital part of the defence and in the circumstancces this would anount

to a denial of a fair trial.

While we consider that it is often helpful Lo o jury for o judge in his

swrring-up to isclate and identify the inportant issucs and to collate the

R w]

evidence for the prosecution and defence rclatving to cach issue, this apparently

was not the purpesc here. The trial judge indulged in Jdisscecting the statenent

fron the dock and to cach disscevison he applicd the Coughlan prescription.

Our onxious concern is whother in so Joing he withdroew fron the jury a full and

foir consideraticn of tlic issucs raised in defence. Yo determine this question,

regard should be had to all the suiing-up on this aspect of the motter becausc

it is the total effcct uwhich mathors.

Eorly in his dirccticns vhen decling with the nature and conduct of the

defence the trial judge saidi-

"Now, although therc is no duty on the accuscd te prove his
irmnocence, comacn prudlence would suggest that he will
attenpt to do sc and -this accused uion 212 attoapt to prove
his innoccncc. . IHe stood vhere he was in the dock
a statenent. He also called o witness to support him. Now,

if you ceonsider that attcenpt hos succecled, then, of course,

he is not guilty and you will be obliged to return o verdict

of not guilty. If, however, he fails in that atteapt, then

you nust consider oli the evidence inciuding what he has told

you and what his witness testified frem the witness box, and see
whether you arc satisfiod tc the cxtent tant you focl sure that

the Prosecuticn has proved its case. If, upon o review of all

the cvidencc, including what he has told you znd what his witness has
also told you, you cre left in a state of rcasonnble doubt, then

in those circunstances you will be obligcd to regolve that loubt

in hig favour ond find hin not guilty",

ancd he nade

D¢ 0
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Irmediotely ofter his Tireatnent" of the nouorn statenent he

continued thus :-

N BERVIC AN
od Tt thero

"ow, 15 is not being

ig any burden

- ¢
upon the accuscd men to prove his innocence;  but you
have to look at his evidence and that of hv“\uuncm)

reasonably and intelligently. Give to it -

ot weight 4o

deserves, Jou have to congidor his cvideoico in the sane
way you consider the evidence for the prosecution and

sey Yo yourscelvos, "ihet offect what I
rmind? Is 1% o roaosl

Herc ignoring the questicn Jor
statenent from the deck as port of the evidence ror tho

that 1t is not only unmnccessoary but citen undesi

.

statement from the dock ns Movidence" or Maon-cvidenco®,

case (page 18), the tricl judec here "reinsiated the st
g ’ J

Caiy

iy ,
able story; could it go like that¥on

or the monent, the judge hore tr

[ T DA <
LOAlVe on

defence. This shows

to entegorisce the

i

Ls in the Coughlan

cerient as hoving

possible evidenticl volue", PFinally, in the course of alvising what verdicts

werc open to then he saidi-

"So then whnt arc the :
applied your ninds to want the accused non

cpen to you?

If, having
hoe told you,

giving it such weight as it descrves, and you come to the
view thot the knifce wos pulicd, thoere wes on attock and

he was defending hinsclf, then, of coursc,
succeoded in proving lhs innoccnce ol vou
to acquit hin, If having considercd
it Lleaves you in doubt whethor solfua
coudldn't arisc, opodin it would menn

agc you arce required olso to acquit hdn.

he weuld have
vould be obliged

ot he has Leld you
nce could arise or
» the Crown had not
proven the cose to tho oxient bﬂut you fock

surc, in which
i hrwving piven

what he has told you proper considerotion and very best

consideration and you rcject what he tells
then you have te consider the Crowm's cosc

you oll togcther,
sce whether

you are satisficd tc thc cxtent thoat you fool sure that vhen

he killed this non, as he indecd kiilod, he
required intcution whon he pulled that L1
proxinity to the nen, he intended te i1l
hin scrious bodily injury, hce wasn't defend:

fal
W3

id so, Ho had the
at th t close

or Lo cause

ing minsclf against

any attack, thon in those circunstances you ccoept the

evidonce of Dicksorn and the two girls tact
the nan and shot hin. If you accept
that 1s cvidence on which you are entitlicd

ccnclusion thet hé is guilty as chargcd".

11 o

In view of the fact that the crec for the nros

the defence were so dianctrically opposcd on the issuc of sclf-defence, and
considering the surring-up as o whole, we are of the vicu
hove had no deubt as to what were the important issuce of

issues, including whot wos alleged in the unsworn stotonant were before then

for their consideraticn., We think in shoxt that thoe lat

the carlier confusion involved in telling che jury thot

he mercly grabbed
e being the truth,
e cone to the

ecution and that of

thet the jury could

I fact, and that thes

or directicons cured

the uwisvworn stotoaent

was not evidence, se gthb that on the issue of sclf-delence they weore clearly

coted the

e

i
i
i
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invited to congider it ~nl to requit if thor nccented

a reasonable doubt.

In cascs such as Coughlan's vhere there ore

and it ig necesgary To mnke it clear to thoe jury whnt

unsvorn statanent of one cceusad upon the positicn

there noy be in order. Dut du the or

the Coughlen prescriptirn, which, os worded sc

the context of that case.

The judge in the ordinary cono sheould follow

-

y ~
S0 Tam
i?b vl didua

it, or if it raised

Tuo or ore accused

ig the effTeet of the

wie other, the directicns

judze should avoid

the Mguidence® on the

v

"objective ovidential valuc of an wisworn statenent! oz authoritatively

advocatoed

wold
for then to noeke up thedir n*nfa

statement has cny value, ¢ nﬂ, if so,
be attached to it; thot is For then
the cvidence for the p:uupcquPﬂ ¥
accuged's gullt beyond ru\»vuwolo i

vhether

oubt,

et
SA0LE

is oxciusively
che unsworn

vhat veipght
to d

should
locide whether
fic then of the
thot in

congidering their veridet they shiculd giVo the accusad's

UNSWorn state 1ot
deservest,

only such WCJ£*7b Qi

Sce also B, ve Frest &

Hale (1964) 48 Crimincl 4.R. 20

any think 4t

/. Lo Like cffect, and we

notice that this cose dees not apperr o hove boen cited in Coughlan's casc.
So for as self-dofcence io concorned, if this growel .l stood clanc

we night not heve.intorfered with the
statenont had boon ultinavcly loft to the

it was not cvidonce Hownvor o8

different, this issuc was

statenent was not left te tho: on tidls issue. o

Ground 1:-

"That the iscuc of vrovoesticr
but the learnced trizl judge vithdrow tho
provocaticn fron the jury®

In support o this ground C

the appellant i.ce. his unsworn stotouaent il the ovid

-
,,_-

issuc of provocaticn arcsc. > subnitted i~

(i) thot the rejection of sclf-defeucce
neccssarily involve what there
attack but robthcr thot the shoc
Jeccensod was not reasoe
circunstances; in thot he coudd ha
shooting the accused bub he did so
had lest his sclf-control;

> [0 S
F;uI‘y s C (J i )J_ \;J i3l UL

L RN I P
[S1{ R VIie] ")OC'

canplotoly withdrown Dron tho

on thoe ovi.

Counscl argucd thot

WS o
L\ll‘l“‘
nably nccceso

5

conviction in oo nmich ng tho ungwern

slircetion that
ticn is Qquite

Jury ond the unsworn

This therofore brings us to

lence
issue of

Lo

)
SRR A

the ovidence of

vico of lide witness the

R -
Lkl 718N

gnroatwnod
cf’ the

roin the
“ﬁwﬁw

becausce ho

and to go beyond




('v) that ot the Sdrst
breatened (an ind
miven by the loceasg

unen ne wes pointed

!

out by the cppeilont as the men who

thpeatencd hin);

\ . . N N . . .
(b/' shortly boefore the shob wog firc
the appellont sloub, ™o net opp:

he heard

vach ne;

ant showed
@ Police
Suet 1t ues drawn by the

T
QA

(iii) the shooting wes so suddon ng to dindiceto o loss
of sclf- codwrol.
The learned trial julse withirew the issue of provocotion frow the

jury thusi~

"How, the Crown v also prove bthey the dlling wo
unprovokaed. cre ig no ovidence dn bthis ensc
that provocrtion arosc. The accusad ot sousnt
to show thot he was provoked, that VLS Qg
provoeative cots, so L Vﬁth&r&w Lo

‘_ coisic
any dofence, oy ion of orovoestiont.

Despdte the Jom: din widceh 4t wos done we interpret the withdrawal

to be based on his oninion

Locd by Shie evidonee

rothior thoan on the dere foct thi L boon epocifically ploaded®.

Indeed for o defence to do se og o nccondory dseuo wion golf-dof

nice 1s being

urged would tend to croato

wog dock of fadth in the

cardinnl issue. In this ve

On the trial ot

it oile sie duty of the

Judge in his suming-up oo

=
)

any vicew of evilcnee which
pight show that the crine committed wos nesslovghter ond not cuedor,

(R. V. Therpson (1960) 2 V.I.R. p. R65).

Nor is 1t nececssciy in thoe coece of provoentisn tlot the dssue should

e gpecifically pleadocd.  In the Privy Couneil

of Bullard v. R. (1957)

4R Ceselle po 1 ot po 5 lovd Tucker in dolivering the j

Tt hos leng been schtilcd low that i
vhother of vhe prosccuticn cr of the
any covidence of provoc: t

and, whelther oo not thi
at the trial by CC‘PIl"Cl
the accusad has snid in "‘o
the duty of dic julge,
it opan to thc "vul;;‘ To
they orc not sibisfied beyond reasonabic dotdt thab - the
killing was unprovoled? ‘

’/ Qa

2

it 'tr' b lo‘f"t te o jury,
> hos boon “\J(‘C_Lilv 'L_,y raiscd

4’,\, R

[WEN.

or nct
it is
 Luawve.

[ .




C.I there evidcence sufficient to radlsc the issuc for the Joetoeraduatio

10~

and a2t page 7t~

"In the present cosge ohe fact that the jury rejectel the
defence of self-dofonce doeg not necessorily eon -

that the evidence for the dufcuce wos not of such kind
that, even if not accopted in its o“l“oirouy, it wight not
have left thoy in reascnable doubt whether the prosccution
had discharged the omus uhich lay on tha: of proving thet
the Wdlling woes unproveiked. Their Lordships de not shrink -
fron saying that such o reswlt would hove been inprobable,
but they connot goy it woulkd have boon inpossible,

.J;.J\J D)

LS wes
said Ly Huwophreys J. in Teborts (1942) 28 Cr. ipp. R. 102
at p. 110

e for the question whcoheritwes oven te then on the
foets, couwneel for the prosecution lies "I‘guov vith
goad reccon thot no roa(‘on:.olg jury couldd cone to such
o conclugion, The court nny be disvozced to Hake —uch
the smac view, but it cannot Jclve into the iinds of
the jury onl soy what they would hove dene if the issue
hod been left u.;}ul'l o shen®

Svery man on trial for murder has the right to have the issue
of ronasloughtor Lleft to the jury 1if tacre is any evidence upon
which such o wverdiet can be givon., Yo dopiive hin of thise
right must of ncccesity consuitube o grave :iiscarriage of
justice end it ds idle to specudate w ot veriet the jury would
have roached™,

Our concern here ig with thoe oristheon che depue ~nd not with the

Ey

G O

[¢]

probability of the jury findins provocstion,

the guestion is: "Was

icn of the jury"?

In his cndocavour to gilve a nogntive snswer Covnisel for the Croun

conttended that the ovidence was insurlficiont crd thot here vthoere wag no rwore

then o provocetive inegident. In support ho roferrod to the following statenent

(19

in Lee Chun-Chuen v. Regina (1963) 1 L.u.R. p. 73 at p. 79:-

"Provocation in low congists wainly of threc cluwnte ~
the act of provocation, ithwe logs of s .Ln -control, both

actual and reagenablc, -kl the retaliccion propeorticnate
to the provccation. The defonce cannot roouire

the issue
to be left to the jury unless there hos

been producad

crodible norrative of cvents suggesting thoe vroscace of

these three clenents. They are not Jdotached. Their
relationship “o cocht other -~ particularly in point of time,
whother there was tine for pazgsion te ceool -~ is of the

firet importonce. The point that their lerdships wish to
onphagize is thetv provocaticn in law ncens soncthing nore

than a proveocative incicent., That is only cue of the
constituent cl\,x.‘(,nuo. The cpnollont's subnission that if

there is cvidence of an et of p_LOVC)Cf"Ll\)Il, that of itself
raiscs a jury quostion, is not corrcct. It camaot stand with
the stotenent of the law vhich their _Loru.wq_pg have quoted from
Holmes v. Director of Public Prosccutions (11). In Mencini v.
Director of Public rrosccutions (12) the ilouse of lexds Drocou’ef’
on the basis that there wes an cct of .ova;cm“’c,icm ~ the airdng of
o blow with the fist ~ but hold thoet it wzs right not to loove
the issuc te the jury becausc the usc of o dogge
disprcporticnatel,

[ 1w

r\

r in reply uas

|._:

&
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As illustrative of the applicont of thie wroposition he ref

erred to

Suprene Court Crindnal Apveal lic. 42/74 ~ L. v. lioriis (unreperted, delivered

(]

i(:j) 21/5/75). In that cnsc aftor reviowing the ovidence Zor the Prosceubicn ond
! g

defence, Edun, J.04., then dealt with the issuc of proveesvion which had been
withdrawn fron the jury:i-

"Provocaticn

Vie ropoat what has so wvory ofter boon cited as good

suthority on this subject, lord Devlin'eg dictuwn in the

Privy Bouncil in Lo¢ Chun-Chuen v. R. (1963) 1 L.B.R.
Pe 73 2t 79 = MProvocaticneeceaseeesoess.. disproportionatet,®

Then continued:-

(:v Mhat are the eleronts of provoeation in tids cose?

In our view, there is no credible nariative of events
suggesting the threc elonents of vrovecation, there is
none ariging in the casge for the vresccution. In fiis
defence the applicant cloined that the decensed denanded
fron hin nongy widch was not Jue, threntencd vo kill hin
if the money was not given to Stewdnan.; rusne’! upon hir
with an open kmife; ond backed hin up cgrinst the club
docr with repextod threats. The witness Coley, on bchalf
of the defence, said he saw when the deceasoe’ opened his
kniZe, and thot he heard hin use thronts, but that the
decerged did not moke anyr attenpts to cut ot the applicant.
The wound was large and docp, and the nolorate Jdegrec of
force used to coausc that weund cgtublishes that if the
weapon was o knife, it nwst hove been o sharp and dendly

a8 a razor, 4Lt is our vicw that the usce of threabts and
) advancing with an open knifs (self-Cofence apart) arouat

t¢ no nmore than o provocntive incident ci’, in those
circunstanccs, to slosh the deccasedts throat and make
blood flow Mlike a burst water pipe" in rcply was
disproperticonate, The looimed trial judge in cur view
did not cerr in withdrawing the issuc of »roveeaticn fron
the jury".

It is difficult to apprecicte in the abscnce of written reasons the

¥2 "2

Al

logical steps by which the leornod judge of

appoel coneluwled that there wes

ne credible narrative of evenuve in the face of the stotonont fron the dock and
the direct evidence fron defuce witness Colay ae sct out in the julgnent. Be
\

)that as it may the decision scans to rest cn an internrctoticon of that sentence

in Lee Chun-Chuen's case (supra) approving of dicte in xancind v, DJP.Pe (1941)

L

3 LeBE.Re pe R72 and as aepplicd to the porticular feets of the case. It is
worthy of note that in Lee Chun Clmien's cnse, the nodern law of provocation
as set out in the statutory provisions of the Offcncos agninst the Person iAct

(Section 6) - was not discucscd, It is clear that in the law rclating to

provocation "disproportionate force! cammet be intorproted on the ronsconable
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comparatvive bosis as in gelf-defence, o olso wordg rlcene which can cousce ngo

physical injury would ncver be sufficient provoccbtion. But the legislature

in its wisdon, recognizing thot grossly insulting cor Jeg:ding wordls oy

causce such rmental onguish o to brenk the bonds of solf-control hog so

b K

provided. Accordingly, it is our vicw t the na e casas of

¥ancini and Lee Chun-Chuen denling with this cleont

oL iod

le)
-
.
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C

gol provocation sheuld

be interpreted in the light of the nore rocent crse of Fhillips v, The Quecn

(1969) 2 W.L.R. p. 581 - which coge wos neither cite’ nor apprrently considered

in Morris' (unrcported - supra).
The facts in Phillips! casc cg swi.arised in the hend-note

“On April 24, 1967, the MppblLant killed his nistress with
watchete., She had cended her liaison with hdn o weck
&TLMJ'“l1ter(ZLyb buﬁm; the murder he ond she had
a dispute. On 4pril 24, he wos presont at o quarrcl betwoen
her ond his :iother Juring which cach spat ot the other,

whercupon he scized o notchete fron hils nother's bag end
raoincd six blows unon his nistress, o3 o result of which she
died. He was chnrged with mwurder., The tricl juge, toking
the vicw that therc was covidcenec on which the jury could find
that the appellont was proveked to loge hiis sclf-control,
dirccted the jury on provocoticn, fcllcouing LlO“Llj the wvords
of section 3c of the Jansice Offcnccs oo 1ngt the Yerson
(“ncnuJunt) Let, 1958, The tricl judge ucke 1t clear te the
jury that it was thedr respensibility to decide whether a
rcascneble mnn wouldl have reactoed to the provociiicn in the
wey that the appellont Jid. The apwellont uns convicted., On
appeal, the Court of Appcal upheld ‘Hv corvertion that the
dirccticn on provecaticn wes wrong in law but Jisnissed the
appeal under the provise to scction 16 (1 of the Judicature
(Court of 4ip nc,ul) Low as thoy Culel lered Yhat there had beon
no substoantinl niscorvricge of Mtlcc” '

In lelivering the julgnent lord Diplock sodd at p, 5865:
"The test of provocation in the law of haicide is two-fold,
The first, which has clwoys bocen o cucsticn of fact for the
jury wSSUJlng thet there is any cvidence upon which they con
sc find, is, Mas the defonlont prevekel inte losing hls
sclf-controlM? The second, which is onc not of fret but of
opinion, "gould arcoscnable nan hove roscted to the sane
provocation in the sare way as the defoinont Jidm?

In comparing tho surming-up of the learned trinl judze Snith, J., (as he then
wag) with what he ternod the Meneini forrula he snid ot Pe 586:~

"In that part of his dircetion which the Court of Lomeal

held te be objocticnable, the learned orial melowcd
closely the occtucl words of the sceticen o Qo 1t cleony

_ to the jury thot it wee thoir ikS)OHSLOLqu], not his, to
Jdecide whother o reascnnblo non would hrve reocted to the
provocaticn in the wmy that the appolLanu did. In thedir
lordships! view this wae mn inpocenble Jircebtiocn. Since
the passing of the Lo q1:i ‘‘‘‘‘ tioen it moy bBe nrulont to avoedd
the use of the »recise words of Viscount Sinon's in Mancind
v, Dircctor of Public Prosceutions (1942) fdC. 1 fithe mode

OV A
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of rescntuent usv wuar o reocscnable velotionslhdp to
the provocation® unlcss they arc used in a context which
makes it cloor to the jury thot this is not a rule of
law which thoy are bound to fcllow, but nercly a
consideration which iay or noy not cowond itself to
then,  But their lordships woeuld repeab, it is the effect
of the swrdng-up as a whnle thoet uatitors ond not ony
stated verbol forvula wecd in the couwrse of it. s
alrendy pointed oub the learnced jul-ce in the iostont
ceo A1) not uze the Moncini foraula at all, He nade
it abun!antly clear to the jury that it woez their
function and theire alone to decide vhether or not a
reasomble non would hoave reoacted wo the provecation in
the way the apwellant 2idV.

. y S e ) !
Accordingly, the third clanont as lefine? in Lee Chun-Chuen s case

is csscentially a wotter for the jury. It is whot lord Dipleck in Phillips
categorised 2s "one net of foct but opinion®. It comnolt therefore be used by
the triol judge as o basis for deciding vhether or not the issue of provocation
has been roisced, What is reouired is evidence of o provocotive conduct on the

| part of the deccascd and ovilcence from which 1t riny be inferred that as o result

the killing was ‘ue to Ma sudden and tenporary loss of self-control®, If

there is such evidence then it ie the duty of the julse to leove tho issue to

the jury for thon to determine with Juc regard to the two-fold test as laid

down in Phillins v. The Qucen,

In support of hig contontion that in the circuwctonc.s of the instant

AL

) case o rejection of sclf-defence was not incenpatible with provocntion, the

+appellont's attorney adverted our attention to the following passage in the
t

suraing-up dealing with sclf-defoncei~

"Well, look at whot the accused nan ang told you and
you ask yourselves, "Could sone siple avoiding action
be taken by hin”? If a nan pulls a kunife on you at
that distonce, is it possible to talc 1 sinple avolding
action? Can you stcp back? Can you go sideways, or
soncthing of thrt nature? Ihot is the aveiding action;
the evasive action?,

By itself this passage could te talen as being no nore than a prudent

' endeavour in the general Aircctions teo cover o remote possibility. ilowever,
having regard to the evidunce for the defence and in particulaer the comient
of the dccecased - the throeots, the insult to the District Constablet's Office

and the drawing of the knife as alleged by the appclicnt we are of the view that

thore was sufficicnt cvidunee to roisc the issue of provecation for the

|
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determination of the jury. It is not for us to pass judgrent or sneculate

on the probabilities of such a findins were the izsue left 4o then.
Accordingly, for the rcasons contained herein, the appeal is

allowed, the coaviction Jor aurder quasied and a verdict of nanslauzhter

substituted




the appellant, wos thereby denuded,

The learned trial judge in his directions on this aspect of natter

said -

Mow in this cass the accused non in his stotonent hes
sought to centradict or ciplain the eviicnce which hos

been given ageingt Wiz es to his intent or his stote of 11ind
in this case, low,T nust tell you thot in those circunstances
the accused must net and he is not obligel to go in the
witnoss box. He has a completely frec clwice either to

do so or to ok on wnsworn soacb“:nt or wo say nothing,

This accuscd zan clected to nocke on uasworn staterent,

but as iatelligent persons you iy probebly be wendering

why the accuscd mnn has clected to neke cn wisworn stote-
nent., It could not be becruse he has any cenceicntious
objecticn to taldng the oath, since if lLie has any he could
affirn,  Could it be that the accusced was reluctant to put
his cviicnee te the test of cross-cxeninotion, if so, why 7

He had nothing toc fear from wmfair quostions because hu
would be fully protected Iran these by lds own counscl and
and by the court. It is cxclusively for ycu lMr, Foroman,
nenbers of the jury, to moke wp your win's whother this
unsworn stotenent hol any valuce and if so, what woight
should be atteched to 1t, ond it is for you to Jecide

whother the evidence for the Prosccution lins satisfied

you of the cccusced's guilt to the oxtent Wit you fecl
surc; ond in consilcoring your verlicy, you sheuld give the
QCDuscd'a wsworn statenont only such welght os you think
it descrves",

S0 fair the directioms were inpeccnble snd followed the advice given

in that regard by the Privy Council in D.L2.F, v. olker (1974) W.L.R. p. 1090

at p. 1096 and hoving regerd So the notupe ~nd conduct of the Jefonce were

appropriatc.
Then follows this passage widch is the boagis of the apnellantds

conplaint -
"Now an unsucrn swascuent fron the dock hs‘.s ne evidential
velue an’ coanuot prove facte net otherwi > proven o evidonce.
Its potenticl eifoct is persuesive, in dhab it mighy nake
you lr, Forciwn cn? swaabers of the jury scc the proven
facts and inforcnces te be dyrawn Tron thon in a different
light; so that vhen you come te consider the statenent made

“ by the aceused non, he cannot prove anytlung in his shatenent.

If there is evideuce given on any poriiculer point, thon his
statenent oy be usced to cexplein it, to understeoml it, you
sce it in a particular light, but the stotenent is not
evilence, it coannot provo any fact., JSo anything that is
intreduccd in his stetoient thot is not in ovidenee anywhere,
hos no eévidenticl volue whatsoover®,

It is reacsoncble te leduce fron the words ol tenor of this passage
g
that the learned trisl judse was influcnced by vhe judgnent of Shaw, LiJe,in
R. v. Coughlon (1976) 6/ Crininal ippoal iieports p. 11 ot ». 17. In that case
Uy

the learned trial judge wos endecwvouring to Iistinguish betweon cvidence on oath

by an accuscd ond en unsworn suatonent fron the cock bub in o conbtext in which




