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The complainc of the appellants in this case was that the
lzarned trial judyge, Courtney Orr, J., failed to put their specral
statutory dJdefence to the jury and thus deprived them of a chance
of an acquittal. “nhne appellants wlio are prison wardérs were
jointly charged with the murder of Vincent Martin then a prisoner
incarcerated at the Gun Court Rehabilitation Centre at South Camp
Rogad. This accounis for the facu vhat the @yewitness'® testimony

of the ofifsnce was by his fellow inmates.

The status of the warders is akain to that of police officers

by virtuae of stalutery provisions pursuanc to the Corrections Act.
Also; the fact they steted that they apprenended an ¢scape by the
inrates may have eéntitled the appellants in law to an acquittal
on the basis of justifieble homicide.

It 1s Sections i4 and 15 of the Cerrections Act which
stipulate the powers of a warder and detail the special defence.
when weapons are used to prevent an escape. These sections read

as follows:




*14. Every correcitional officer
while acting as such shall have,
by virtue of his office, all 1he
pewers, authorities, protection
and privileges of a coustable
fer vhe purposce of nis duty as
such corrvectional cificer.

i5.—{(1} ZEvery correctional

officer may use weapons agalnst

any inmate who he has reasonable

grounds tc wvelieve is escaping or
actempting to escape; but resortc

shall not be had to the use of

ary such weapons unless such

officer has rwasonable grounds to
believe that he cannot otherwise

prevent the escape." (EBmphasis supplied)

It should be noted that Section 15 has eight subsections detailing
circumstances where the use of weapons is permissible, none of
which save one need detain us. seoction 15 (&) however, is
imporrant., It states:

"15.—(8) Wothing in this

section shall be constiued to deprive

a correcticnal officer, authorized

person or any other person cof his

legal right to use such force as may

be reasonably necessary for the

protection of his own life or for the

protection of the lives of cther

persons.”

This subsection indicaites that the statutory rights of

Sections 14 and 1% are additional to the common law right of self-
defence which requires simply & belief rather than reasonable belief

to use reasonable force for defence of his life or that of other

persons. Sece Beckford v. The gueen ;[ 19c¢iu n.C. 13U, (19075 3 W.L.R.

LY, {3987 3 A1) 2.8, 425, Furthermore there must be an attack or
fear of an attack for the defence of self-defence to be relevant.
The circumstances of a case may well reguire both defences to be
adumbrated in the sumning-up and ihis case 1s one such instance.
Before examining the circumstances of the special statutory
defence raised in the Court below, and the summing-up of the learned

trial judge, it is necessary to rehearse the prosecution's case.
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The principal Crown witness was Derval Keid. oOn the

~a

night of 27tb July, 19¢#, he, along with the deceased Vincent Martin,
weoe in cell Wo. ¢ when he heard gunshots. Those gunshots alsce
alerteu the warders of an wscape from the cells. He got up and he
saw wvbout eighv or ning warders who went for keys. They were armed.
The warders entersd the cells by openirg the gate with keys. One
warder who is now aead said that they sheuld beat all the men on
tha block, for by so doing, he thought they would be able to
ascertain which ¢of the men went outside. This crucial evidence

came from the prosccution’s case and one view of it could have been
that the warders aid entertain @ reasonable belief that thcre was a
break cut from the cells.

AL that point, Reid gave an account as to how he was
assaulted by thie appellants Johnscn and then Maragh and Dalbert
joined in the beating of cther inmates. They were kicked and
punched as well as assaulted with batoneg and sticks. The inmates,
on their accouni, managed te crawl to the medical centre and at
that point, they were handcuffed. So seriocus were the assaulis
that one warder wasg alleged toe have rebuked the appellants for
continuing to beat the prisoncrs at the medical centre.

Furtihar, on tie prosscutien's case, the Dirvecteor of Prisons

crdered that the appollants dre the wounds, while on the defence

version, thae appellanis disacmed the priscners and dressed thewr

wounds. Here, iv should be noted, the defence being projecited was

that ithe prisoners had to be disarned befors Lheir weunds were

dressed and this could have raised the inference that the force used

by the appellants was intended to guell armed inmates bent on an escape.
45 regards the death of Martin, the prosecution'’s case

was that during the aszsault, Martin said "a dead now” and, in fact,

he did, after exclaiming with accuracy, that he did not think he

would have lived. Reid said the inmaies had no weapons and they

did not attack the warders wbo were armed with guns. Morecover, it

emerged from the ovidence that the warders did go te the armoury
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aised on the prosecution's casce the

s

There was
gunshots which alerted the warders vo advance on cells, as well
as evidence that they feared a break cut was belnyg atiempted or
had occurred. Therc was, as we have noted beforo, some ovidence
of = hole in the fence from which it ceould have been inferred that

a break cut was contemplated and being «ffected. The unsworn

m

itatements of the appellants advanced this version much further
and we must now turn tc them as the cmission to ¢xplain the legal
implications to the jury is ‘he foundation of the appellants®
argunents befole us.

The narrative of the appellants was that chey went to the
armoury fox weapons, as they apprehenced an escape from the remand
section. The crucial evidence here, was the sound of gunshots
within the prison walls. They woved forward in two groups and as
they approached, they saw Martin the deceased and Derval Reid
advancing towards them with two drums. This was a circumstance
which warranted the defence of self-defence and that defence was
put to the jury and rejected. No complaint was being made on that
score, Further, it was stated that one of the appellants; Dalbert

was stabbed at, with an improvised knife. The warders said that

they fired shots in the air and that Re:d used an ice-pick to attack

Dalbert. Dalbert reported that he also founa evidence oif i1mplements

which could be used for a break out and that a hele was dug in the

wall wiiich was paxi of che appellants’ evidence of a planned escape

Maragh, ancther appellant added that he was attacked with

5

a knife and that he used necessary force to repel the attack.
Dalbert was the senior officer in charge that night and said e

was attacked by Marcin with a drum which he avoided. He was also

attacked with & xnifc which grazed his skin and cut his shirt and he

adnitted that Derval Reid and Martin had injuries which was the

result of the warders' counter-attack.
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it was against this background chat the appellants
complained that their duties as warders was never puc to the jury.
They contvended that,; to put seli-defence alone, was not adequate
when the law provided for a special defence. 7The sumning-up
therefore contained an omission which amcunted Lo a misdireciion.

Morwover, there was cvidence on record at page ¢l that the defence

was railsed at the trial. it is of sufficient importance to guote
it. Counsel {(Mr. Pearson) said¢ in hig address on mitigation.

¥ Your Lordship will recall that in
aadressing the jury, i read for them, sections
of ihe Correcticnal ict which deals with the
powers, duties, the responsibility of prison
warders. Your Lordship will note that among
the powers, are the powers to use such
reasonable force so as to restrain inmates of
correctional institutions when it is so
necessary.,”

Before us Mr. Hamilton and My, Chuck relied on R. v. Astley

Ricketts (unreported) L.C.C.h. 77/87 delivered on 25th September, 1587

(Rowe, P., Campkell, J.k, and Downer, J.A. (#g.). That case concerncd
the defence of a police officer and would in general circumstances be
applicable to wardevs in the course of their duties. The law and
facts of this case, however, are concerned witnh a special defence
when weapons are used by warders wien on reasonable grounds they
believe thexe is an escape ¢ attenpted escape.

On the basis of the foregolng analysis, we think that the
learned judge erred in failirng to instruct the jury in accordance

with the provisions of the Correciicons Act. DBecause of that failure,
at the end of the hearing we guashed the convicricns for manslaughter,
set aside the sentences and entered a judgnent and verdict ol

acquittal in respect of the three appellants.



