SUPREME COURT CRIMiNAL APPEAL NO 7/87

'QBEFQRE THE HGN MR, JUST%CE CAREY PRES!DENT (Ageyf-
. THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON, MfSS JUSTiCE MORGAN, J A _:IF*

"faMlss D Saf?erswaife for App!lcanf

Qf:Kenf Panfry & Brian Sykes for Crown

. 20th September, 1988

| | We haQe before us fhis mornlng a moT;on To appeal ?o-e ]'T
'*e;iHer MaJesTy zn CounCII a decnsnon of This Cour+ in The case of Regina..
:;;agalnsf AiEan McGanﬂ,; lhls appiscaTnon is be:ng made pursuanT +o ; _e
: €;;Sec+|on 35 of The Jud|ca+ure (Appe!IaTe Jur:sdlcflon) Ac+ Under ?ha#
.eesecflon, Thts Cour+ has power +o granf Ieave where hThe dec:snon :nvolves

fﬁ a polnf of iaw of excestonal pubilc |mpor+ance and 1T 1s desnrable 1n The

:e;publtc :nferes? ThaT a furTher appeal should be brough+ "
. Miss Sa?+erswalfe has argued wsfh grea? charm, +ha+ some
'”';four pornfs whach are confalned 1n her noflce of mo?lon come wufh:n The
'-ca+egory of a poun? or pornfs of Iaw of “excepf:onal pub!ic imporTance.:

- f The p01n+5 whlch we had 10 con5|der were sfafed ln +he fodlcmﬁng“#erms




(a) is 1+ 1ncumben+ on The Judge To o
;_g,wahdraw The case from Fhe Jury: when LA o
~fffThe quality of ?he |denT;xyang ev:dence T

s poor? R e D e

”_‘ﬁgi(b} in The 1nsfan? case where The g
”_T f“1den+1fy1ng withess, a child of Tweive
o years, has stated cafegomcai{y, Thodoii o i
~not know' who' It was™, should this evadence-"
~have' been. left o The jury to identify..ov ooty
" the accused’ and supporf:ng o?her ev:dence3gtf '

f;,;n The case7
:'-:_2}there a deceased person has made a. sTaTe-fafj:“~*V?'
- ment as part of- the res gestae. idenflfy- S

1:ing her. assallant as being: a person other fhan
L the prisoner, was It incumbent on the _
-;445iearned trial judge to withdraw the case’ il

'ﬂfrom The Jury and darecT an acquxTTal7

C .Was %he Cour'i' of !—\ppeal correC'i' in. ho!ding
.+ That. where the defence of alibi is reised .
~at a trial’it would be reasonable To

. .expect Fhe prisoner. to call withesses Fo -
~.cover his presence at The particular. T:me
.or tender some! explanafzon for the: absence
*"of such witnesses in the c;rcumsfances '
. where. some witnesses. had in. fact: been:
"'_caliec in supporT of The a!eba '

: 4,”Where a m:xed sfafemen? of The pr:soner had 5
" been: tendered at the case for the prosecufion,-
. should the statement as a whole including
cooowhatiis) 1ncr1mtna?:ng (sic) the excuipatory %
"”“_Fbe ief+ for +he Jury s cons:dera?son.”.*_

ﬁf“;IWe have glven very carefu! Thoughf To +hese po&nfs upon whuch_ o

' 7.3 we were requ:red +o cerflfy excepflona! publ:c :mporTance, and we areA. 

"'.; such cafegortsafaono. !n so far as ?he flrsT no:n+ ss concerned, namely, S

' '1ﬁ wheTher zT !S incumbenT on The Judge To wifhdraw a case from The Jury :

' ’[ when The quai:#y of The |den?1fysng ev:dence us poor Th{s :s a quesflon

.:“ ,'whach has atready becn de?erm;ned by Thss Courf in R v, Whylle [1978]

25 W, i R. 430 [1977] 15 J. L. R 163 and seTTied beyond per«advenfure.

.H a; in Tha+ case and ;n Thc subsequenT case. of R V. Wti!iam and Lewis.

"" ffSCCA 158 & 159/81 (unreporfeo) da?ed 26fh June, 1986 The Cour? Took Time,

'55f ou? fo cons:der ?he Engizsh dec1Sion of Turnbuti, and if |s, zn our v:ew,
.no !onger a ponnf of pub!ac amporfance requ:rlng any furfher appea!

o  +he pubiic snferesf




R T fa T SRR ARAS T SR £ e ST T T T T S s

In so far:gs‘ﬁb)ais;COQCerned;}fhaf_was'afduesfion-of-facf

and nothing more: need bé.said3of it.

With respecT To (2), 1+ faifs square
which was ra[sed by Mtss SaT?erswalfe and
appeal Is requnred | . :

As To The +hird p01n+ we. can..see’ ﬁé
involved. ln lfs Judgmenf fhus Courf was 1
evidenty

Jury in making up- Thelr mlnds as ?o fhe gul

- whether +he fac+ Thaf +he applucanT had ras*

y within the first pqinf-
hefe;again, no further
fundémenfaltprlnciplé

1erefyﬁppin+ing-ouf;fheaselffnfi=

e was |n+ended To demonsTraTe Thaf if-was a. question for the

* or innocence of the. appilcanf

wed_an_al:bl in which he. had

calied +he names’ of w:Tnesses buf did noT callﬂfhose-w:fnesses nor give an .

exp!anaT:on for Their absence was noT a maf‘
taken into cons:derafson,_ No princ&pie was
We find 1t difficult To see how +ha? commen'
pr|nciplezqf jaw.thaf qrdainsifhgt;there is

it.

ln'so”far'as*fﬁéifihél pinTfisfqohc%rnéd?i

conceded that the entire sTaTemenT made.. by
Incrlmina?tng as wei[ as The excu[pafory pox

Jury, and in Those czrcumsfances we- do nof

er that the jury could have. -
being laid down by this Court.
ary5¢QQEd be erected into a . .

2 duty. on the-defepce,TO'prove'_3 

learned. counset -
he applicanT namety, the
+tons had been IefT To The

see whaf is. The ground of

COmpialnf or The nafure of The prejudlce aga1ns+ The applscanT

In ali The cnrcumsfances This applu

‘aTlon wx!l be refused




