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The applicant was convicted tor the cifences of ille-
gal possession of firearm (Count 1) and ¢if ammunition {Count 11)
on the 23v¢d spiil, 1946, by %olfe, J. in the High Court Division
of the Gua dourt io the parish of diunston and sentenced Lo
five years nerd labour on count i @i 3ix nenths hard lavour
on count i1l. ©n the 20th May, 1991, we heard an applicatcion
for leave te appeal against convictici and sentence.

“ne facts of this case are these: 0On 22nd April; 1546,
about iLZ:lb p.m., betective Inspector Cole and Assistant
buper;iatendent Carnett Daley were travelling 3w an unmarked
car on the roaa voward Dunmbeholden ar. 1. tatherine, when they
saw a Lada motor car with four male occupanis drive out into
the roac¢ from a by-road ahead of then.

They drove alongside this car and ordered the driver
to stop. When abreast Superintendent Daley saw the accused,

wheo was sittine on tuhe lef . rear passencer seoat, move iiis hand
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if he was dicpping scuwething on the flo-r. Yhe Lada stopped,

Yuperintendent Dalev alighted, orderad 2. <. upants to come

out

rear of the car where vhe accused had been citting, a .36

cal
Wer
pan

mad

the
the
whe
lat
and
tic
WO

-

4
eSS

Fav
nas
He

ini

. Opened the left rear door ane sav onr the floor at the left

ibre Smitn and WYesson vevoulver. #He picwed it up and in it

e five live revolver cartridges. He showed i1t to the occu-
ts and ccld them whace he saw the accused du. None of them

e any stacoment,

inspector Cole, who was preseni, proceeded tc search
car and found a smali plagtic day wrapped in newspaper on

floor of the car. In it were five live .28 cartridges.

n shown to Tran nuue made any statevent but when gquesitioned

er they &l -<aia ihev knew nothine about them, The firearm

ammuaiclion weve sabseguenctly exonined by the Government Ballis-

experc, who confirmea that the revolver was in periect

king ordeyr and capablie of

o~

iiecharging deadly missile tiarough

Darrel and that all the ammunivion wevre in his opinion live.
“he applicant denied possession or knowledge cf the

agvm ardl amwunition. HBis account cas that he worked as a

Ofn 08 a tormpound where ¢ workes o Leen cuncet in his foot.

had secured this car frowm anotner friend to take the

ared man to the heospital and on his way to fetcn him he was

apprehended. He said he watc seated on the right side and

daen

spa

ied that he was seated to the left rear of tihe car as a

re tyre was being carried on that area of the car seat,

and that he and the cother occuvanr wiighted from the car on

the right side. It ig signpificant thet Lha cross-examination

of

the police, centered cn a spare tyre beiny on the floor,

and not the seat of the car, and that tlhiis hindered anyone

from sitting on thai side,
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©, william:= argued before us four grounds of appeal.

Ground 1 was that at the end of the Crown's vase there was
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wnsufficient evidence to {ing pousseszion in the defencant and
the learned crial judye should bave uapholé t! » no-case
submission.
Gne is dn possessicin in loaw of whatever to one's cwn

knowledge is prvercally 1o one's custods or under one's

physical contrel - D.P.P. vs. Brooks (1974} 2 W.L.R. 879,

it 1s not always possible ©c get airect evidence to
prcve possession, ana becayse ¢f this, it 1s sometimes found
from inrereuces dyrawn from facts which have been proved.

in R. v, Cavendish (1961} 2 ALl BE.k. 85¢, where the

appellant was charded with roceiving stulen goods, and he

denied knowled: oY the receipit of the goods which were

Ly his servant, Lord Parker, C.d., in

his juagmeat at page €3¢, said:

Certain proposit.ons arve gyuite clear
Wwithout referring to auvthority that
10y a man to be found to have poss-—
egsron actual or constraciive of
Gouds, something more musi e proved
chian that the goods nave been founu
cn his premises.”

"

This princ gle of %owetaisw worve® hne bheen zppliea in this Court

-

1see R, ws. dowice Williaas (oxdor a0 Wl R, L)

br., Wrlizans sabnsgt taal that “somethinyg more”

wag missing an this case; thet the movement of the hand was
eguivocal; shat there vas Lo svidence to infer that he was
aware of the presence of the firearm and at the end of the

Crown's case, the evidence awounted to no higher than a

suspicion,

Wie do not agree as it ws gvin. t.wear that ‘something

more® was present in the evidenze here apart from the appli-
cant's occupation of the space where tihe firearm was found.
There was the hand movement of the applicant, which was

consistent with dropping sowething; the fact that the firearm

(€8]

was resting on the floor wi that space; it was unconcealed,
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not nidcen under the seai; it was nol wrapped, it was openly

;

visible; it was seen umwediately on his 4l igbhving from the car.

]

All this evidence could contribute to & fincing that he knew
the [ivearn was chere; that he was in contrcl ot it and was
in possession., ‘t‘he submissicn of no-case, therefore, had been
properly rejected.

The secound aud thi:d grounds weie that the learned
trial judgae, in his summing-up, misdirected himself in that
he took & view of the case which was unsupported by the
evidence, a view which lea to a finding chac the applicant was

guilty of tne ofrences. Counsel further subnitted that the

mere use of i wore “sacisfied” in pis sunmiaticon without the

~t Vi P, s S e ‘ Y
words "that he o5 wara®

N tooether wiith his coument, left
the view that ne had not applicd che proper standard of proot.

The base for this grounu arose in this manner. The
summing-up ended with afinding by the learned trial judge of
pesgession of the gun and ammunition and a finding of guilt
on poth counts of the indictment. Immediately after that

wolie, J. saivd:

Jen
but ii dis clear on Lhe =ilidence
that what heppened; a man on Lpe
work site got shot and all thes
men were deing, they were yoing

Lo getr the man who did che
shootiny, muc it 1s not a finding,
just & comment at the end of tne
case. & man on the werit site got
shot and the men in the car went
in search ¢f the man and the
police caught them while they
vere searchine for +his other wan.®

S odontt marke xvoa FLineoug o F

e cake the view that this comasne means exactly
what it says, thav is, itlis a comment and is to ke regarded
as mere surplusage. Kaving found as a fact that the applicant
was in possessiocn of the gun, tne judge offered an opinion as

to the reason wihv the cun was there. Implicit an the comment

is the fact thai he had u.v-ady considered all the evidence
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and had come to & finding on that ovidencs and his expressious
of a theory with respect to the roascn for the pogsession of
the firearm haa no influencé ou his Londing and the comment
coming wheype it did after a verdict of guiicy could not have

-
coloured his finding anor influencec him to decermine his
veraict. This grouna alsc fails.

The standard of proof required in a criminal case
indeed is that the prosecution must satisfy the tribunai by
the evidence to the extent that he feels sure of the guilt
of the accused, ana in a trial by Jury he so directs the
jury. Sitting aleone a judge is mindful cof the stancard of

proof vequired and thoughh it is deciveable thacv he enunciate

it, if, as in this zepuse, o sh
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used it clearly
indicates that e remains mandful of he gtandard of proof
and the omission to recite it all,does rnict indicate that' it
ias nol been applied or that he has used a lower standard ot
proof and such vse ig ncv, in ovr view, fatzl to the case.
This ground also fails.

Shono was ang e evidcnee fow the learned trial

JuGys to arvive at he concausaons L wihiaoh he came and £

X

these veasons the applicaticnn lor lewvae Lo appeal is refused,

and we ovacer that the sentcnce commence on the £3rd July, 1%9C.





