- JAMAICA

IN THE COWRT OF:APPEAL

R M. CRIMiNAL APPEAL NO.- 100/88 .

: THE HON MR JUSTICE CAREY, P (Ag 5v'f”5iji'5
- THE HON. MR° JUST!CE WRIGHT, J Aol
THE HON MISS JUSTICE MORGAN J A

- ALPHANSO' SMALL

f;Robln Smlfh for appelianf

:”“’d:Canufe Brown for Crown f]fi_d-t"

 October 20, 1988

o ARE‘( P Ag'. ) e

Thls |s a mos+ d:sTresssng case. The appeltanT

o f_Alphanso Smaii who IS now aged 20 years, pleaded gunlfy ln The Suffon

'r;eSTreeT Re51denf Magns?rafe s Courf before H:s Honour Mr,-C S Orr, on +he
"'qdfd14#h of JuIY, To Two counfs on an ;ndlc?menf whlch charged hlm flrsfly, for_fa'jj"”7'

'}euT#ering ar forged documenf, namety, a Ci?ibank Unt?ed S+a+es Money order

- h_TPaYable fo Garv Edwards in The sum’ of Ten Thousand Five Hundred Unefed :.i;”fffﬁzh~-;}

“"T3f].55+a?es Dotlars (US$10 500 OO) coUnT 2 charged hlm for affempflng to obfa:n"T-ffl

_zgtigby faise pre?ences, fhe amounf on +ha+ forged documenT SenTence was posT~-d-d37”
: }fffponed To +he 28$h of Juiy, a+ wh:ch Tlme :T appears The Iearned ReS|den+
' f*ﬂeaMagisfraTe had Defore hlm a socnal enquary reporf prepared by a Proba*zon

'.'ﬁerfzcer. The appeilanf was senTenced To concurrenf Terms of 9 mon?hs

o wf;mprlsonmenf af hard labour._ Thls appellanf has been in cusTody 51nce his

'dai{arresf on The 28?h of June.-ddf;ffff;~57f7”””'7 S




'"*f_f We observed Tha? +he ma?fer ss disfreSSIng and :T lS
¥ dlsfreSSIng for a number of reasons En The firsf piace, a conVichon wasa"
 :[3recordeo on The 28+h of Juiy of Thrs year There were no no?es of. evndence:

'79+aken by ?he Res:den+ Maglsfrafe and Therefore,veby It++le had fo be dcne'

'Vf_5;fo prepare The record Neverfhefes  e¢T Took some fwo monfhs for The

. relevan? papers To be rece;ved :n The Regzsfrykof Thcs 00ur+ from ?he

"LnSuffon SfreeT Cour? We have before Thls, had eccasuon To speak of fhese_"' /
'afgdeiays fhese lneffJCIenc:es in The sysfem from The cour? s offsce S?W?T:_;e;” .

'~t;aZTh:ng 1s roffen dn The *Sfafe of Denmarki

Th!a mornrng Mr.:Robln Sml#h has argued before us: ThaT fhe | |
”fa_senfence amposed was man:fes?iy excessave. The wa:n ThrasT of hlS argumcn+
 §!5 Thaf ?he appe!ianf who [s 20 years of age ough? To have been TreaTed

”;,:n accordance w:fh The provns;ons of Secfaon 3 of The Crimsna} Jus?nce

'*a;_Reform ACT We wou!d llke To remxnd of The prOVIStons of ThaT secT:on whtch

'; e1s in The fo!iownng form

Ll ,}?3;- SubJecT To The prOV|S|ons of

. subsection 2 where @ person who has RS R

o attained the ‘age: of 17 years but: ls'F**' et
'“';_funder the age of 23 is convicted in’ S
. any Court for any offerce, the court

- instead of sentencing. such persons’ To-fi*q-f

- imprisonment shall’ deal with him in. L

~any o?her manner prescrlbed'b”'law i3 _,;_;:f

"aaesabsegfion_Z”removes frem fhe pUFVIGW of The secfaon four cafegorles

af:(aifwher vThe CourT is. of oplnlon ThaTﬁ o oTher mefhod of |
S dealing with The offender :s appropriafe,-;-:_, 3

' ﬂ{bi-a_eentehce“é"'mprlsonmenf for ‘Such ‘an offence is

' ea}gfé)ﬁvao!ence oria Threaf of v;olence has been usedhln The
"3-”q;comm13550n of The offence, : e

'f'(disfhe?person ‘at: The Time of The commlssacn of The offence'__.a_'
S -wasia,ijikega! ] sessson of a flrearm or: :mlfaflon R

Where The uourT is of opihlon ThaT no ofher mefhod of

dealsng w:Th offender:'s_appropr;afe_ Then :ubsecfionTB Is brough? info_

' piay, and +ha+ sfafes




"Where a Court.is of opinion-that: no
other method of dealing with an
... offender mentioned: in: subsection 1
is appropriate and passes a sentence
_of Impriscnment on the offender, the
Court shall state the reason for so
.. doling, . and. for the. purpose-of :
" determining whether any other method
. of dealing.with.any such person:is:
”approprlafe +he Court shall take |nTo
account the nature of the offence and-
should obtain and consider information
_..relating.to the character,: home .-
" surroundings, and physical and menTaI
. conditions of the offerder.™ o

In the circumstances of this case, the learned Resident Magistrate did
obfain a social enquiry report., He did not, as. r.'e'qu'i red by subsection 3,
state his reason for a custodial sentence’ -IT”Es-nédesséry;'?héféféfé{”"
to ses-whether: there were any: factors stateéd in the social enquiry report
which made imprisonment the only appropriate method. ﬂ .
- Wer haver careful iyconsldered'['ha'[' F'GPOF"' and wewould T

like to call attention fo this assessment and recommendation which was
made by the probation officer, |t was therein sTaTed

"Defendan? Alphanso Smalf enJoyed a sTab!e

and reputable familial |ifestyle. Although

his father disappeared at the tender age of

two years his. step.father séemed to have

been an adequate father substitute. -

Throughou?'deféhdéh+‘é adolescenf years emphasis

__was placed on the acquisition of a sound education.

At the age of twenty years, he was anxious to enter
Tertiary. education after whnch he hoped: to’ enTer a
professiconal: career,

There are strong:Indications: That: Alphanso: being

an immatured and inexperienced youngster, was

systematically influenced by a rogue to enter _
.-btindly. info the business of: ATTempf:ng To ObTBln o

Money by False Pretence. : R

.-1hls. is defendant!s first court appearance.  He is
penitent. He has- been the subject:of good: conduc+_
in his home and community, but he now stands at'a
Cross Road. This conviction has posed a sericus
threat To his career.aspirafions.3 :

In order for. him to set aside the impacf of this.
“unfortunate incident and to preven+ a barrier in.

the pathway of his career aspiration, | am recommending.

that he be made the recipient of a Probation Order

where he may benefit from professional supervision.®



ET was piain on The fac?s ThaT ?he appeilan? dsd not

: benef|T from hls excursion tnfo crame. He p eaded gullfy ' We know ThaT
3'ﬁ1:according To The reporT he was penlfenf we know aiso Thaf ?h!s was his
M'f:rsf convzc#;on ThaT he has had The benef1+ of a mofhor and a step~-

: fafher and ofher snbiings and a good background We wouid have Thoughf
'.“?; ThaT a!i Thas wou*d be more Than adequafe 1ndacsa agains? deaiang w;fh him

"usn The manner in whlch he was. deatf.:-.

Th:s Courf has prev;ousfy observed ?haf The prOVisxons :

ﬁ'"f ;;of Th:s Ac+ are: no+ be:nc TaKen znTo accoun? by Res;den* Magtsfrafes. We :-"
“f f':musT deprecafe ?has aTT:Tude. The iaw iS c!ear #ha? %here is a bias agat“Ss :
|  5::send|ng youngsfers +o prlson un!ess Tha? IS The oniy appropr;a?e method ; and_

| 'gfhe law reqUEres The Ressden? Magus?rafe To seT ou? hfs reasons for TreaTinq j.

"t'_h:m in ThaT way._ We Thtnk ?haf The iearned Resnden? Magisfra+e in Th:s case

';E:erred and errud grsevousiy The resui? of hls ac+:on has been That: The .
'- 7p~appeIianT has been in cusTody from +he dafe of hlS arresf +o dafe, some *hre@  .

_   fmonfhs or more Thas is ?he second d!STF@SSinQ faceT

The appeal w1I{ be allowed The senfences !mposed by The iearﬂed

o  Reszden+ Magisfrafe are seT aSIde and by consenf a probaf;on order is maup_;§ 

'””ﬁ;for Twelve monThs in subsTtTuT:on Therefor



