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VEITE J.A,

The appeals of the appellants Ante-Toni Nincivic and
Mnpella Bramwell were dismissed by this Court ou the 8th day of
movember, 1985, The judement of the Resido-nt iepistrate for

5t. Andrew was affirmed in resnect of the convictions of both
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appellants, With repard to sontence, we affirmed the sentences
imposed on the anwellent MNincivic, viz., (1) on Information 1£88/85,
which charged the unlawful possession of ranja, imprisonment for

3 years hard labour and a fine of $4000.00 or invrisonment for

six (6) months at hard labour. (2) On Imformation 1899/85, the conwic-

tion for unlawfully taking stens preparatory to exnorting §amja, the
sentence was imnrisoament for twelve (12) wmonths ot hard

s e . N N .
iabour, which was made concurrent with the term of imprisomment
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luposed for the offence of possession of ganja. In addition,
he was fined $1,000.00 or six (9) mooths imprisonment at hard

labour. 1If the fine was not paid, the alternative term of

imprisonment was to be consecutive to that in respect of (1) above.

(3) On Information 1900/85, dealing in ganja - the term of
impriscnment impeosed was three (3) vears at hard iabour and he
vas fined $10,000.00 or six (6) months at hard labour. If the
fine was nct paid, the alternative sentence of imprisonment was
to be consecutive to the serntence imposed on Information 1899/85.

It was recommended that MNincivic be deponrted at the
expiration of the sentence.

Although we dismissed the appeal by Angella Bramwell
against convictions recorded against her, we set aside the
custodial sentences imncosed by the Resident Magistrate. In
effect, therefore, the pecuniary penalties imposed on her still
stand, so that on (a) Information 1898/85 possessicn of ganja,
she will pay a fine of $1,000.00 or serve a term of impriscnment
for six (6) months at hard labour; () Information 1899/85, for
taking steps to export gania, the fine to be paid is $1,000, or
imprisosment for six (6) months st hard labour, and (c) Informa-
tion 1900/85 the fine to be paid by Angelk Bramwell will be
$10,000.00 or six (6) months at hard labour. She was given
three (3) months to pay these fines totalling $12,000.00 and was
ordered to enter into recognisances with one or two sureties.
The Court took this stand because the notes of evidence disclese
that she is the mother of two small children aged four years and
one-and-a-half years. We were asked to consider that her
incarcefation would be disastrcus for the children. With this
we agreed.

The foregeoing was the aftermath of a raid effected by
Detective Corporal Cecil Morand, and other policemen, including
Deputy Superintendeﬁt of Police, (ladstcne Grant, on premises
11 Bast Road, in the parish of Kingston, at 6:00 a.m. on the

30th April, 1985. Detective Corporal Morand had earlier been
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3.
issued with written authority signed by Deputy Superintendent
Grant to search those premises under section 21 (4) of the
Uangerous Drugs Act.

On arrival at the premises the police party surrounded
the house thereon which was securely grilled. At the outset of
the raid, the police party knocked at a door and shouted 'Police’.
For zbout five minutes no answer came froﬁ inside the house,
although they heard sounds and movements from inside the house.
The door to the north-western section of the building was opened
by Angella Bramwell, standing beside her was the appellant
Nincivic; he was barefooted and was holding a baby in his arms.
According to Deputy Suvmerintendent Grant, the male appellant was
dressed only in pyjama trousers. The upper portion of his
budy was bare.

Detective Corporal Morand read the authority and
enquired whether they were the only persons liying in the house.
Angella Bramwell called out; four other persons - who were
originally charged with the two appellants, but were acquitted
at the trial - appeared. Again thelxﬁe?t%ﬁ}poral read to all
the cccupants the authority for him to search the building.

At the outset of the appeal, comments were made on the

Deputy

fact that the authority for search was signed by /  Superintende:
Grant who was himself a member of the search party, and in fact,
during the search was present in the room where the parcels of
ganja and hashish, the subject matter of the several charges
were found. It was said that suspicion was cast upon the actions
of the police, where a person who signs the authority for search

is a member of the search party. It was said that the
nosition of the Deputy Superintendent should be cquated more
nroperly with that of a Justice of the Peace. By being present
he vut himself in the position of a person with an interest to

serve. Accordingly, the evidence for the Crown shouid be viewed
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with suspicion. It must specifically be mentioned that although
Grant was present as leader of the raiding party, the authority
to search was not issued to himself but to Morand. We do not :zee
that the Resident Magistrate failed to consider the evidence
carefully. Indeed, any defect in the authority to search wouid
not exclude the reception of any evidence relating to the resul:

of the search: see R. v. King (1966) 10 W.I.R. 1% R. v. Francis

(1969) 10 J.L.R. 2G5 pp. 267E - 267C; R. v. Sutton (1967) 10 J.L.%,

278 at pp. 280-281-282.

The police party entered the house through a grilled
gate which was opened by the avpellant, Bramwell. They went intc
a passageway, along which, as one enters, there are three rooms
on the right, and another on the left straight akead. According
to Det. Corporal Morand, once one enters the passage one has
access to a.uy room without going through any other room.

Deputy Superintendent Grant and Detective Corporal
Morand entered a room to the rear of the building. On entering the
room the Detective Corpeoral enquired who cccupied the room, and
the appellant Bramwell, answered that she and Nincivic and their
son occupied that room. Nincivic who was vresent said nothing.
When the policemen first entered the room, there were, accordin¢
to Morand, signs of habitation. There was a bed, a dresser, an?
the floor was carpeted. Male and female clothing was in the roon.,
and from the condition of the bed it appeared as if someoune had
just got out of bad. It should be observed that none of this
was challenged as part of the factual situation at the trial beforé
the Resident Magistrate.

Before a search of this room was actually made, the
appellants were invited into this room. Incidentally, the other
four wocused came from separate rooms in the house, when they

responded to the call from Angella Bramwell.
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After all the occupants of the house had gathered in

the room, the police¢ evidence was that they saw on the fleor of

this room, and to the southern section, two parcels. One was

white and the other p»ink and blue. In the vnresence of all the
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sccupants and of Deputy Superintendent Grent, Detective Corporal

orand cut open those packages described by the Devputy

Superintendent when he first saw them as “comwmressed packages.™

The Detective Cormoral sliced open both pvarcels. He discovered

brown naver under tho white wrapping. ie dirccted the attentioun

of the accused to the fact that sach parcel contained vegetable

matter resembling

9

~ny knowledge of how the parcels got into the room,

arja. All were cautioned. Fach disclaimed

Significantly, Corporal Morand's attention was direcicd

oy the Deputy Superintendent to a partially closed trap-door

in

the ceiling of the rcom. This trap-door was over the spot wher:

the two packages were seen on the floor.

The Corwmoral by climbing on to e chest of drawers was

aole to raisc¢ himself up to the trap-door. By sitting on a
in the ceiling at the open trap-door, he was c¢nabled to take

seven parcels from the other side of the ceiling. They were

1 o ‘:§ o
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lown through the trap-door. Six of the parccls taken from the

ceiling were cach cut open, and vegetable matter resembling

was found in it. The seventh parcel was a brown plastic bag

nr-',n,n
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which itself contained a blue vlastic bag within which were foun:i

cighteen plastic bags. These last contzined what was variously

described as 'semi-solid substance’ or a 'tar-like substance’
but stated to resemhle hashish. The Corworal showed all thesc
rczls and their contznts to the occupants of the house
including the appellants, and informed them that there was
vegetable matter rascmbling ganja in the first six parcels; and

that what was fourd in ecach of the eighteen plastic bags was

hashish. To neither of these demeonstrations did the accused
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anything. Excent that after the Corporal spoke about hashish,
the evidence disclosed that Nincivic spoke to Deputy
Surerintendent Grant. According to the Corporal the appellant
said, 'Is who tell vou boss?’ The Deputy Sunerintendent said
he could not tell him that. The other accused said nothing,
Even after caution non® of the six said znything. It would
appear from the covidence of Detective Corporal Morand that the
appellant Nincivic made this query immediatcly upon the
disclosure of hashish as the contents of the blue nlastic bag.
Corporal Morand did, however, testify that hc cautioned all six
persons. They said nothing. He continued:

"Nincivic pulled aside Deputy Superintendent

Grant in my presence and hearing and said

"Boss, this thing can't done out of Court

Sah? Does it have to go to Court?”

It is not clecar from this whether, factually, this

pulling aside of the Deputy Superintendent was after the cauticrn
or immediately after the hashish was discloscd. Corporal Horar.

WA e

himself scems to have been so unsure of, and unclear about, whit

1

was said that he ussd the phrase ‘words to that ¢ffect'. The

Nincivic pulled Grant eside 1 heard all that was said’.

Yet he did not remaember 2ll that Wincivic said, nor dic

he make a2 note of it.

Turning to the evidencce of Deputy Superintendent Grar

A
ik

on this point with narticular reference to when Corporal Moran:

showed the centents of the parcels to the occupants -

L vewses....accused Nincivic said,
"How ycu caught me. I want to know
who gave me away to the police. Is
it one of my friends? I told him I
could not disclose who told me. He
said tell mc because I trecat the
nolice nicely and 1 treat my friends
nicely. 1 am surprised to see that
they gave me away to the police’. He
nlso sazid, ‘From what you told me
you know that I am only » courier.
And 1 was just trying to get back the
stuff I lost on the first occasion so
I could go back to my country.”
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ot arrested all

After Cerporal Morand had on the sp
the six versons for possession of ganja, dealing in ganja, and
preparing ganja for expoertation, he cauticnsd each on each
count. None of the accused made a statement but the Deputy
Superintendent statoed:

"Nincivic said, 'Can I speak to you
Chiet? I told him yes. He took me
asidc and seid, 'Tell me something,
this thing has to go to Court?

Can't 1t be finishaed here?® 1 asked
aim what he meant. He said, "You
know already, ‘I told you I have
treated the police nicely.’ 1 told
him we could talk about that at my
office.”

In the account of this conversation given bv Grant,
part of which he said, tcok nlace in the presence of the six
sersons arrested Corvoral Morand could heve heard; although whuen
Mincivic took him aside Corporal Morand might not have heard the

gnsuing conversation, during which Nincivic spoke softly,

compared to when ns earlier questioned the wolice as to the

the Detective Corroral as ‘having an impediment of hearing'. T

Deputy Superintendent informed the Residint Mapistrate that after

the aside conversation, he told Detective Corporal Morand what
Nincivic had said tc him. This may very well account for the
inability of Morand to stats fully what he said he heard.

At the end of the Crown's case, the Resident Magistrat.
rejected a no case submission and called upon all the then
defendants to answer. Each of the defendonts wade an unsworn
statement from the dock, Each depied any knowledge of the
2xhibits allesedly found ia the rcom. Moere specifically,
Nincivic stated his home to be in Florida, U.S5.A., but he visitc
Jamaica from time to time. Admittedly, hs was at the premises.
11 East Avenue, on the wmorning in gquestion, when the nolice

carried out the raid. He desnied that anyihing at all was founc

source of their information. Deputy Superintendent Grant descriue
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on the floor of the voom in which he slept after a party on the
sreceding night. He did not know how the bundles that were

found in the ceiling pot theve, nor was he awasre of anything

at any time. He denied ever telling Deputy Sunerintendent Grant

zuything.

Angella Bramwell, also gave her home address as in
Florida. &he identified Detective Corporal Morand as one of a
group of policemen who came to the premisecs at East Avenue.
When the police identified themselves she openesd the door for
2ll of them. "They searched in the bedroom as said but nothing
was found. 1 asked whet they were lcoking for and said (sic)
“I£ I tell you will vou help me?” I said may be. But he did
reply to that so I sz2id nothing further.”

Before us it was submitted that nothing was s2id by ary
of the defendants which could have improved the Crown's case,
or even detract from it. It is clear, was the argument, that

the convicticns of the eppellants as well the acquittals of

W
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the other four defendants were based upon the evidence for th«
Crown, in which condition of fact, the case established agains®
the four persons acaquitted was the same as thai against the
appellants with the distinguishing element of an admission as tu
joint occupation made by Angella Braawell.

In our view these submissions ignore certain other

important factors which are strongly indicated by the circumstaric

cf the search of the bedroom, the conditions of that room and t*

finding of the parcels therein. Further, the sections of the
building from whichthe other accused cams did not, unon searci
of those rooms discleose any incriminating mattor. Nor was ther.
any admission or statcment capable of being so interpreted by
any of the other four mersons to be considerc! by the Resident

tagistrate.

S
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In that regard, be expressly found (L) that accused
Mincivic and Angzlla Bramwell occupy the room in which ganja
was found. (2) that two parcels were found on the floor of
that room. (3) There was trap-door above where parcels found
and that Corperal Korand who entered ceiling through that tran
door took from the ceiling six (8) parcels wrapped with materisol
similar to ‘other two (2), and a plastic bag with eightecen (12}
packets of hashish. This was the factual matrix at the end of
the Crown's case. In the end, the learnzd Resident Magistratc
accepted the evidence of Deputy Superintendent Grant that
Mincivic made the statements attributed to him by Grant. He
assessed Grant as a2 more rcliable witnesz than Detective (orporal
Morand and preferred Crant's evidence where thers was a
discrepancy between them on this asvect of the case.

There were several grounds of anpeal filed. Thess

compassed the complaint against the rejection of the no-case
submission, and the ruling that the cvidence adduced by the Crow:
impelled the defendants to answer that casz. It was also a
matter for complaint that the Court ought not to have acceptcd
the purvorted admission of Mincivic having regerd to the serious

discrepancics as to the contents thereof as given by the Corvor: i

o

and the Deputy Superintendent and the circumstances under which

they were allegedly made. Additionally, there was no evidence To

establish possession, whether singly or jointly and, having 7z v .4

to the other evidcnce adduced in the case, the conviction of

Angella Bramwell is unreasonable znd ought not to stand. So

too, was the argument framed, the lecarned Resident Magistrate oyre

in law, as therc was no evidence upon which ke could find that
the appellants were guilty of vreparing ganja for c¢xport or of
dealing in ganja.

L=
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Wher considering these grounds c¢f apncal, it must be
appreciated that the Resident Magistrate had to decide whether
the two appellants, or either of them, occunied the room. What
was not challenged was the evidence regarding siens of
habitation in the room, giving due importance to the hour of tiw
day when the police went to the premises, bearing in mind alsc,
that, according to the unsworn statcment of Nincivic, there was
A party the night befors. Nincivic described it - "It was a bic
party, it was over cne hundred and fifty all over the housec'.
The presence of the two apna2llants with their young baby at ths
door of the room when thenolice first saw them, and the statemcns
of joint occupation by Angella Bramwell had to be considered bv
the FResident Magistrate. OSignificant too was the absence of
anything said as an acceptance or denial of her assertion of
joint occupancy.

The evidence of the remarks which Anpella Bramwell gov.
as regards joint cccupation was challengad in cress-examinaticn
but the challenge resulted in a reasserticn of that claim. Iz
was not said that MNincivic was not living in that room, or thnt
he was not present when she made her remars. She spoke in his
presence, and at the time he was dressed only in »yjama trouscys,
was barefotted and he was then holding the baby. The notes of
evidence do¢ not disclose what Angella Bramwell herself was
wearing at the time, but Deputy Suverintendent Grant gave evidoodo
that before the anpellants were taken awey from the premises by
the police, she changed the baby's clothes and fed the baby.
Nincivic changed his clothes. Angella changed her clethes in
the same room.

It is clear that in the particular circumstances of

this case the learned Resident Magistrate could ineluctably

H

£

conclude that the appellants were in contrel of the room and its

contents. Accordingzly, there was sufficient credible evidenc:




11,

to support the learned Resident Magistrate's rejection of the
no case submission in respect of the awvellents. This vicw is

fortified by the oninion of Luckoo, J.A., in giving the

™

judgment of this Court in R. v. Nicholseon (1871) 12 J.L.R. 5&¢

e

at ». 571D-G:

"We are in agreement with the view taken
by the Court of Appeal in R. v. Cyrus
Livingstone (1352) ¢ J.L.R, 5 that
MENS rea 1S a necessary 1nnrud13nt in
proof of a charge of possession of ganja.
Once the prosecution wduuceo evidence in
nroof (i) of the 'fact of pussession’,
that is that the accused nerson had the
thing in question in his charge and
conirol and knew that he had it, and (ii)
that the thing is ganja, it may be
o inferred that he knew that the thing he
( : had was ganja, This infereace if drawn
is 1w the nature of a rebutiable or
provisional presumvption arising frow the
fact of possession of a substance the
posscssion of which is prohivited and may
be iiaplﬂced by any fact or circumstance
inconsistent therewith whethsr such fact
or circumstance arises on the case for the
prosecution or for the defence. If
leplabbd by reason of any fact or
circumstance inconsistent therewith on the
case for thz prosscution then a prima facie
case¢ is not made out. Where a prima facie
case is made out, the evidential burden
kifts to the defence to disnlace the

<'j 1nfgrwnce of knowledge ir the accussd person
— even though the legal burden of proof

remains throughout on the =resecution.”

In R. v. Connell (1971) 12 J.L.B. 57& at n. 5%1, Fox J../.

extracted three points from the judgment of CfConnor, C.J., in |

R. v. Cyrus Livingstomne (supra)

“{1) The Crown may 4dischergs its legal
burden of proving an accused guilty
of having ¢anja in his Dossession
by ¢ °yab115h1n6 facts frow which it
nay be 1nferred beyond reasonable

. doubt that the accused was knowingly
<\' in centrol of ganja.
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(i1) The defence could inhibit this
inference by showing other facts
suggesting a contrary conclusion.

(iii) The function of the Court was to
weigh all the facts and arrive at
a decision in accordance with the
incidents of the burden and of
o the degree of proof in criminal
(\ ' cases."”

In the circumstances of this case, the forecgoing

reminders are pertinent in view of the argument that joint occup:

tion between the appellants was not established, and in fact no
vroper inference thereof can be drawn from the evidence. So,
it was said, if there was no joint occuwmation it was necessary
to prove exclusive rossession considering that the admission of
Angella Bramwell of joints coccupancy of the room was an
kmf admission against hersz1lf only. HFowever, if the fact was othor-
wise, why then did not WNincivic deny that he shared the room with
her? In the circumstances of this case, the learned Resident
Magistrate had to consider the locus of o room, not a house, iwn
which there were abundant signs of the appellants being joint
occupants of that room.
In their unsworr statements neither of the arpellants
<;\ denied occupancy. In fact, it is not far-fetched to infer that
g they did admit being in that room togethew. Nincivic stated that
in room where he slept nothing was found on the floor. And shc
informed the Court that the police 'searched the room, 25 said’.
It is not inapnropriate to quote zgain from the judgment

of Fox, J.A. in R. v. Connell (supra) =2t p. 521 H:
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"It is helnful to have an accurate
appreciation of this position, because
it is an intelligible se¢itting in which
to assess the significance and the
vazlue of facts including the fact of
occunation of wremises, ia relation to
proof of a charge of nossession of ganja.
In attempting such rroof, the fact of
occupation is relevant and, 2admissible
but as numerous decisicns affirm, by
itself it is incapable of giving rise
to a sure inference that th: occurnier

2s 1in possession of ganja found on his
premises. Proof is required of other
facts which, when considered together
with the fact of occupation may cnable
the inference of possession to be drawn.
This is all that is involved in the
statement to be found in some of
the decisions tha@t mere occunation of
premiscs without more was insufficient
to establish that the cccupicr was in
nossession of ganja found thereon.”

There is something more on the facts of this instant

case which will inescapably lead us to agre2 with the findings

O

fact by the Resident Magistrate. He found zs a fact 'that two
narcels found oun the floor of that room, and the six (6) parcels

wrapped with material similar to the other two, which were taken

from the ceiling by Detective Corporal Morand and the nlastic bor
with the cighteen packets of hashish, contained a large guantity
of ganja and hashish. He also found as the result of visiting i:.
locus in quo, and upon <vidence properly given and received, thot
the 'ceiling not very nigh'. ‘Court could casily recach trap-door wig -

Court put one foot on door nearby.' Imporzantly, he found that

"furniture rearranged and some removed from room between date of
¢ffence and visit to locus by Court’. This finding was material
not only because of the defence that the apnellants knew nothing
asbout the parcels and their contents, but a2lso because that defoncy
challenged the policemsn on the impossibility of Detective Corporal
Morand being able to get at the ceiling in the branner he

described on the 30th April, 1985. When he saw the chest of drawog:

on which he climbed it was actually under the trap-door. The

fesident Mapistrate wmust have taken into account the evidence of
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seruty Superintendent Grant that whern he first saw the two parcolis
on the floor one was cn top of the other, and hc¢ had further to
couple with that the scund of movements in the rocm over a pericd
~f 5 minutes while the nolice waited for someone to answer their
knock and shouts. And, though a small woint, the evidence that
when the nolice eontered the room they observed the rartially
closed trap-door. No argument could be mounted acainst the
conclusion that the two large parcels under that trav-door and ti
seven large parcels taken from the ceiling together with the chest
of drawers, could combine to indicate a connection with the

wovements which were heard by tho pelicemen.
There is scmething more in the statements made by

Wincivic to the Deputy Superintendent of Police. As regards this,
the notes of the evidence of CGrant after stating the fact of the
finding of the exhibis in the case, reads:

"1 saw Corporal #orand showed all this to

them and told them it is ganja. At this

noint I told six nersons that we were

investigating case. ..... (witness told

nnt tc speak of anvthing ruled as

inadnissiblie earlier). And accused
Nincivic s2id .v.evenveovooooas

and the witness thereafter said what has already been set out in
this reasons for judgment. Under cross-examination he admitted
that he had in fact told Nincivic something whick could form the
basis for saying ‘from what you told me you kncw me to be a
courier'. Grant admitted also that statement could be containced
in what does not form part of the testimony ia Court.

Apart from the interpolation of the warning about
inadmissible evidence, there is really nothing on the notes of
evidence to show that an earlier ruling had besn made in respect
of evidence being given by Denuty Superintendent Grant. The

statements related by Grant were described as beinp in conflick

with the account of those remarks given by Detective Corporal HMowrois .
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The latter’s account is cbviously not the full account given by
Grant. In fact, Morand was not clear as to what Nincivic said.
hen one looks at this, what at first sight =2upears to be a
conflict between witnesses, turns out not to be so, especially
when one bears in mind Grant's saying that after Nincivic took
him aside he spoke in a softer voice than before. 1t was not
argued that Grant gosed any intimidatory questicn to Nincivie.

There is no note that he asked any guestion of the appellant so
as to elicit the cnguiry by HNincivic.

However, 1t was arguecd before this Court that if what-
gver Grant had said had been given in evidence it may have
cstablished that the response by Nincivic was not voluntary, and

what Grant said might have given a different complexion to the

case. In the state of the evidence the further argument propsound

that therc was a breach of the Judge's Rules, and the judge shoul’

therefore have axercised his discretion to exclude what could he

end no doubt was, accepted as an admission by Mincivic. The

u

Resident lMagistrate was wrong to have used this admission as tho

sasis for his finding of -guilty becausc MNincivic's statement wns

inadmissible since there was ne evidence of what Grant kad said
him., It was posited that it may not have been voluntary.

No cases were cited to us in support of this tentative
submission (as it apoears to us.) But interestingly cnough we

recall the case of R. v, Dailas (196%6) 9 J.L.R. 488 in which the

appellant was charged with the posscession of ganja. Vhen the
search warrant was read to him, the accused spontanenusly made
the remark, “Take it casy, me have weed, cool it off for /500.
No objection was taken by counsel for the anpellant at the trial
to the admissibility of the statement, and the appellant was

convicted of the charge. It was contended that as nc formal

svidence was given that the statement was free and voluntary ong

without inducement by promise of favour, the statement should nit

have been received into evidence. Henriques, J.A. said this at

. 460 B-F:

L

'\«
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“The sccond submissicn on behalf of the
npellant is that the learned magistrate
reiied on inadmi “ViJane, to wit,
the statement spellant is alleged
to have madce ~ALdtuly after the re ad?
ine of the secasch wevrvant to hinm by
Superintendent Ifrown, vamecly, 'Take. it
@asy, me have weed, cobl it off for #500.°

It was

ubmitted that the statement amounted

to a contession and that the evidence had
bgen tendered without the wroper foundation
having been loid, nomely, thet the

prosecution had nOL bnOWﬂ that 1t was frae
and voluntary and Jdd' without the

prisoner EVLW. auced to make it

by any promise 3

A

We have considered counsel’'s submission and
in order to det @1mine;the acdm lSal“l];ty or
otherwiss of e garc must be
had to the i* which it
was mada, : Al 183,
impediately che search warraat was read

and without any guesiions being directed to
him, the appeliant uttered the stqtgment in
quéstion. noother worlbs the appellant’s
rTemarks LS o aneous iy unon the
reading of the search warrant.

cavaed counscel wio appeared for the appellant
the time did not objecct to the aﬁmlas1b111m;

' ’ nt, and thers was neo evidence
that any inducement or threat

- I have said the warrant was

ert made spontancously; as
othing tc show the
wf any fear of preiudice or hope of
& and i the cllr“ﬁsLinc S, We are
3F she Sloae that 0o oo ame~ion had
discharged the onus wblca rested upon it of
showing thot the statemnent was made voluntarily.

Fh e

o il o L TV B
@]

ny f
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Wa are of the
thercfore pry
was entitvled to vely on it in rcaching his

conclusion., This ground of epveal also fails.”

In dealing with this question we are influenced by the

comments of Lord Wi

L.0.J., when he delivered the judgmenz

of the Court of Appesl, Criminal Division, in R. v. Isequilla (i¢

1 A11 E.R, 77. 1In that case the nﬁp@llant had been violently
arrested and handcuffed, by a Scroeant of police whd was armed
with a gun. The »olice had actec chus speedily in an attempt =
foil a nrouosbd armed robbevy., Resuiting f{rom this rough

handling, the aﬂwa11aﬂ? becae extremely {rightened, which

¢ opinion that the learned magistraot.
overly adnitted the evidence, and so
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was held out to the appellant, Nincivic. Even if it is possible

17.

condition developed into hysterical behaviour, and sobbing, so much
so that it was not possible for the police to ask him questions.
However, at the time of the police apprehending him, the appellant
vttered words which were accepted as an admission of his involvement
in the proposed armed robbery. In commenting on the arguments
nresented to the Court, the Lord Chief Justice said:

"What counsel for the Crown has said,
which to some extent has been made

out by the reference to autlority included in
this judgment, that under the existing
law the exclusion of a confession as

a matter of law because it is not
voluntary is always related to some
conduct on the part of authority

which is improper or unjustified.
Included in the phrase 'improper or
unjustified' of course must be the
offering of any inducement, bccause

it is improper in this context for
those in authority to try to induce a
suspect to make a confessicn Counsel
for the Crown says, and we agrc¢e, that
if onc looks to the authorities there
is nc case in the books which indicates
that a2 confession can be regarded as
not voluntary by reason of the present
grounds, unless there is some clement
of impropriety on the part of those

in authority. That seems to be the case,
and we can see no justification for
extending the principles today.”

A sentence in a passage, quoted by Lord Widgery (id. p. 84c)

from the judgment in the New Zealand case of Naniseni v. R (1971}

H.Z2.L.R, 269 is telling - 'The will of some other person is
essential; the involuntariness cannot be produced from within’.

In our case there is nothing to show that any inducement

to say that an accusation w@s made by the Deputy Superintendent
indicating that he knew the appellant to be a courier ('From what
you told me you know I am only a courier') it hkas not been
acmonstrated that it was said in such manner as could have been
regarded as a2 threat to compel the appellant to confess. Indeed,
there is no note that at the trial this was ever raised as an
issue, nor was an attempt made to find out what was said by the

Deputy Superintendent; or what were the exact circumstances
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leading up to the remark., Let it also be remarked that in his
unsworn statement the appellant denied saying anything to the
Deputy Superintendent. He denied telling him “You caught me', o
if anyone told Grant anything it was not he. This was the sum-
total of what evidence there was in respect of the challenge to
the admissibility of what Nincivic said. It is well to point out
that the issue of admissibility of the extra-judicial statement

by an accused person, must be raised by the defence as appears
from all the cases on the point. The trial judge should be
adverted to it during the taking of the evidencesr

Mr. Smith, who apneared for the Crown, on this appeal,
rightly pointed out that Angella Bramwell did not deny knowledse
O0f the ganja or hashish found in the rocom. The learned Resident
Kagistrate would of nccessity have to ask himself that if she di?d
not under the circumstances - i.e. the locus, the time of day -~
take steps to ingquire Low they got there, he could properly infor
from that that she was in possession, or at any rate, was aidine
and abetting the rerson in possession. On the other hand, if what
she said was a denial that she knew that they wers there, the
Nesident Magistrats was equally entitled, on his finding that thoy
were there, to infer that she was in possession or aiding and
abetting the nerson in possession. After all, it is significant
that when she made her unsworn statement she did not say, 'Yes,

I knew they were ther:, but they were Nincivic's'. What she
clearly did was, firstly, on the scene to join in saying she 4id
not know how they got there, and at the trial, to deny that
anything at all was found in the room.

As regards the other annellant, we were not persuaded
that his remarks to the Deputy Suverintendent were made under suz
circumstances as would render them inadmissible in evidence. In
fact, the learned Rocsident Magistrate did find that Nincivic

wade the statements attributed to him by Grant. He rejected the




sefences and found that there was not only facturl nossession,

ot also knowledpe in the accused. He was amply aided to this

conclusion by the large gquantity of vegetable matter and the

quontit of hashish, w.ich correctly 1lc¢d him to find that

tose quantities inescanably signified dealine in ganja.

The evidence supnlied by the passport of Nincivic showed
irequent travels by hinm 2s a visitor to Jameaica. His passport was

issuved on the 7th February, 1935 a2t Atlanta, Georsia. He came to

~

Jawaica on the 8th Februvary, 1685. He left Jamaica on the 18th
Fobruary, 1985, but returned on the 20th February, 1985. On the

7tk Farch, 1985 he left Jamaica. He returned on the Sth March,

a ‘\\

Q\,‘ ~€%5., He deperted froi Jamaica on the 13th March, 1985 returned
o the same day. But he left on the 24th Anril, 1985 and returned
an the'same day. A1l this shows that he is not a~n ordinary resid:ont
“.re. Therefore, it was not inappropriate for the Resident
Paristrate to find that 2s a fact, as well as that he made frequent
tyins abroad. This would lead him to the finding that, having
vz2oard to the nature of the nackaging, the quantity and the forsiov

— zornections of both zccuscd, and the statements of Nincivic, the

v.retable matter and the hashish found were intended for exwort.
In the result therefore, we were satisfied that the
a77cals should be dismissed, and in the terms set out at the

perinning hereof.
w





