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CAREY, P. (AG.)

in the Circuit Court Division of the Gun Court held in
Kingston before Patterson J, and a jury, the applicants were
convicted of the murder of a mother Mercelin Morris and her son,
Dalton Brown, who were both shot to death. Both applicants were
sentenced to death.

With respect to Anthony Finn, Mr. Usim informed the Court
rhat he had read the record and consulted a colleague,
Mr, Chester Stamp who agreed with him, that there was no arguable
point of substance which he could put forward. He had so advised
the applicant who had signed a notice of abandonment, We do not
propose to regard the application as abandoned and will deal with
it as if it were still extant.

We now summarize the factis.

The victins iiVe on a housing estate called Delacree Park
in $t. Andrew. On the night of 8th November 1987 at 8,40 p.m, bet’
were at home. One of the two eye-witnesses, Carol Brown a daughtex

of the slain woman was standing in the doorway of the house. Her
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brother Dalton Brown, (the other victim) was sitting on a tyre
in the middle of thz premises engaged in conversation with hig

friend Couritney who was by the gate. Miss Morris occupied

herself lroning school uniforms for her grandchildren. The

at which the witness
stood. ©Suddenly the gate shook, there was an explosion, where-
upon both these applicants rushed in. Both were armed with
hand guns. s they rushed in, she ran by them at the gate to a
spot which was about two houses away.

inside the house itself was, of course, the slain woman
ironing and also the second witness, Orlando Campbell, her
15 year cld grandson. He was lying on a bed about & feet away
from hei. Dalton Brown then dashed into the room and grabbed his
mother. He was followed there by Lnthony Finn whom the witness
knew as “Mouth”. His grandmother employed the irconing board to
block this applicant who then wrestled with her, pushed her off
and shot her. He then turned his attention to Dalton Brown whom
he alsc shot a number of times. The witness did not actually
witness this shocting but heard the explosions and his uncla's

entreaty to the applicant not to shoot him further. Then he heard

w

the applicant say “come let we go now.” Subsequently he saw from
his doorway, three men making their escape through the gate, one
of these being Finn.

When Carcl Brown f{led in terror from her home, she stood in
the pathway in the vicinity of her home where sne saw, first, her
brother's friend Courtney rush by and then the two appli~anits still
carrying their weapons. Her mother limped up but her clothing was
blood~stained and she herself Was '‘blegding.

o far as the applicant Zinthony Finn was concerned, he was
well known to Carol Brdwup They had grown up together in the same

neighbourhood. She said his ceorrect name was wWinston Fhilligs.
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She had last seen him some 3 to 4 weeks before the shooting. With
respect to Junicy Leslie, she had seen hin one week before when he
was pointed out tc her as the person who had been involved in the
stabbing of her slain brotcher,

The distance between the gateway and the doorway at which
the witness stood when she heara the gate being shaken was a
matter of 3 yards. There was a light (100 watt bulb) affixed to
the wall facing that gateway. The intruder: and the witness passed
each cther at or in the gateway. The applicants also passed in
close proximity to her as she stood in the pathway after the
shooting. Some non-verbal evidence indicating distances was then
given which would have beeil cbserved by the itrial judge and
understood by the jury. See page 48 of the Record as an example.
Lt all events, the pathway was only 4 feet wide. She was able to
see them as they rushed by on the pathway because lights from two
houses nearby shone onte it.

Young Orlando Campbell said that he knew snthony Finn as
"Mouth" as he had seen him visit bis uncle the sglain man twice
before the incident, between March and iugust of ithe same year. On
one cf these cccasions, this applicant had requested him to
purchase cigarettes. &fter the shcoting of his grandmother and
uncle, the witness went to the doorway in time to watch tcthree men
“lining up" =0 make their way ithrough the gateway. He recognized
the applicant Finn and another man whom he referred to as "Honey
Boy”. The third man, he was unable to idencify.

The medical evidence confirmed the eye-witness account that
both victims had been shot aﬁd died as a result of injuries caused
thereby.

vBoth applicants gave sworn evidence and put forward alibis

as their defence.
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Mr. Blake, on behalf of Leslie, obtained leave tc argue
thiree grounds of appeal, the first of which complained of
"confusing, misleading and highly prejudicial comments of the
trial judge, the second challenged his ruling that there was a
cage Lo answer and the third, criticised nam for his failure to
warn the Jury of the dangers of conviciing on the uncorroborated

-

We propose to deal

1%

visual identification by a sole eye-witness.'
with them in the oixder in which they were argued.

Yhe final ground was avgued first, doubtless that in which
Mr. Blake had the greatesi confidence. Ile submnitted that no clear
warning was given, bui admitted that the reason therefor, was
given and furtihier complained that the triael judge did not advise
the jury to heed the warning. ¥We understocd from these apparently
contradictory submissions that a warning had been given but it was
not clear.

Where the Crown's case is based wholly or substancially on
visual identification, ithen ix is the law, vhat a trial judge is
obliged to give a warning to the jury of the dangers inherent in
such evidence, and must explain the reason for that warning,
pointing out that an honest witness may be mistaken and they should
not confuse honesty with accuracy. Visual identification evidence
is a special genre of svidence and calls for special treatment.

We do not doubu that definitive sgstatements of this court in several

+

cases since the Privy Council decision of Junior Reid v. R [1589]

-

3 W.L.k. 771 have brought these principles home o all the judges
of the Supreme Court,
In the instant case the learned trial judge admonished the

jury in these terms at pages 212-215:
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..- The guestion of identity is paramount.
The case against each defendant depends
wholly on the correctness cof cone or more
identification of each accused. &nd each
accused is saying that the witnesses were
mistaken. I must therefore warn you cf
the special need for caution before
convicting in reliance on tihe correctness
of the identification.

The reason for this, is that it i1s quite
possible £6r an honest wiiness to make a
mistaken ildentificartion, and notorious
niscarriage of justice have occurred as

a result, 4 mistuken witness can be as
conviiicing as anyone else, and even a
number of apparently cconvincing

witnesses can all be mistaken.

Mc. Foreman and members of the juiry, you
will have to draw on your ezperlences,

and & am sure chat each of vou ait some
time or wihe other, must have been

mistaken as to the identity of a psrson.
Time and tilme again, i have been

mistaken for someone else. Pecple come

up ro me, call me by some cother name. It
may well be that it is because they don’'t
know me, or it may well be thai they

didn't see me properly before they called
e the name of this other person. You,

in your experience, I am sure you have used
the term, 'Y could swear i1t was you,' telling
somecne that you saw them somewhere and
when that person tell you, ‘No, I wasn't
there, as a matter of fact i was off the
igland then,' ‘Boy, I could swear i saw you
at such and such a place.' Maybe that you
didn't get a good look at the person cor may
be it i1s someone that you didn’t know very
well. I tell you all this because it is
very important that you bear in mind the
special need for caution, before conviciting
in reliance on the correctness of the
identificarion.

You will have to examine carefully the
circumsitances in which the identification
by each witness was made. There are a
number cof things that you will have to

taike into consideration. You will have to
censider how long did the witness have the
accused under observation, at what distance,
in what light, was this observation impaded
in any way, had the witness ever seen the
accused before, i1f so, how long before, how
often, if only occasicnally had he any
special reason for remembering the accused.
all those axe things that you will have to
take intse considerabtion, Mr. Foreman and
members of the jury, when you are
considering the quality of the identifica-
tion evidence,
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Aand, of course, you will have to look

at the evidence that is presented against
each accused man separately and see
whether you are satisfied so that you can
feel sure that the witnesses are not
mistaken when they szay thai they saw

these two accused men that night.

Mi. Poreman and members of the jury,
remember I told you that they are saying
that they were not there, and implicit in
the cross—examination of the crown's witnesses
there was this furtiner allegation that you
will have (o consider, that guite apar:
from the witness making an honest mistake,
the witness could also be telling a
deliberate lie because of something that
had happened to the deceased Dalton Brown
scme weeks before and in revenge they could
be telling a deliberate lie on these two
nen. Tnose are things that you have to
consider, Mr, Foreman and nembers of ithe
jury.”

The trial judge then examined and discussed the evidence
in the case with the jury as was his clear duty. These directions
occupied anothexr & pages of the transcript.

Then at page 223 he returned to ewphasize some of the
dangers which could arise where visual identification was the basis
of the Crown's case.

"My . Foreman and Members of the Jury, again
i am going to remind you that mistakes are
sometimes made in recogniticn even of close
friends, somnetimes even of relatives. You
will have tc say whether in this case the
witness, Carol Brown, is mistaken whon she
said she recognized the accused man,
finchony Finn, whom she knew for a long tine,
ithat is commen ground, oxr whether she is
mistaizen when she said she recognized
Junio: Leslie whom she had seen one time
before and whom she was sse=ing chat night
again. G&he saild she had the cpportuniity
of seeing them in the home and she sew
them when they were running past hexr
again on the street.

Learned attorneys for the defence, they

have asked you toc say that Carcl Brown

woulG not have stood in the pathway after
what she saw, if she saw gun nen enuver

her house and she ran outside., She wouldn®t
have stood in the pathway, and it was, I
think Mr. Blake, who told ycu that there

was this nine night going on and she didn't
run to the nine night and people were out
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“there. OChe said yes,; there was a
nine night bui it was not in the
direction that she ran. 3&he ran
away from where the nine night was
and where she ran tc¢c she was alone.
There was nobody there and in her
fright she doesn't know why she

just stood up but she ran and she
stocod up there and even when those
men went Ly she was standing there.”

on to deal with Orlando Campbell’s evidence in
Finn was concerned at pages 224-226:

“liow Campbell told you chat he had
geen Finn wwo times before. He is

not telling you that Finn is a man
that he has been seeing every day.

He said he saw him twice before. On
the first occasion he saw him for
aboui an hour. On the second cccasion
it was also for aboeut an hour. e
said both cccasions it was when Finn
came %< his house and it was between
March 1987 and August 1967. Finn
himself teld you, Mr. Foreman and
Members of the Jury, that in August
1987 he went to Brown's house. He is
a friend of Brown -- not a special
friend but & friend ¢f Brown. He knows
him. But Brown has an uncle who had
come from abrcad who is his, Finn's
special friend. &nd he went there and
he spent some time with that uncle.
That 1s in August.

Campbell told you that on one occasion
Finn sent him to buy cigarettes and he
said that on this night,the nighit of

the incident, he was on his bed and when
he saw his uncle run into the room it

was Finn who he saw following behind the
uncle., Finn had a gun and his grand-
mother tried to block Finn. He was seeing
all this. He was lying on his bed and he
saw that and his grandmother used the

iron beard and Finn was wrestling with her
tc take away the iron board. He had the
gun in one hand and then he shot her and
whaen she dropped he looxed off.,

Well you will have to say whether he hac
sufficient time, an oppcrtunity to see
who was that man that come in the house,
Lo see that it was Finn ...

Mr. Foreman and Members of the Jury, the
light, he said, was still shining in the
yard. inside the house there was
electric light shining. The mother was
ironing.*

50
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At pages 226~227 he concluded his directions in this way:

"Mr. Foreman and Members of the Jury,
you will have tc say whether or not

he had sufficient opportunity. This
gquestion of identification; as 1 told
you, is very important. They are saying
that they weren't there and even if you
should reject their alibi you should not
use that to say that because you reject
their alibi they were there. You must
look at the quality of the prosecution's
evidence and see whether or not you are
satisfied so that you feel sure that the
witnesses were ncot mistaken when both

of them said that they saw Finn there
and that Carol Erown was not mistaken
when she said she saw Junior Leslie there.

I will just remind you when you are
considering the guestion, take into
consideration how long the witness had
the accused under cobservation, the dis-
tance between them, lighting conditions,
was the observation impeded in any way,
whethe:r or not the witness had seen the
accused before and how often.

You were told by learned counsel for the
defence that at the most, all that Carcl
could have said, if she did see anybody,
was she had a fieeting glance of the
persons because as they came in she ran
out and when she was on the stireet the
light was poor and the men ran by her.
Mr. Foremwman and Members of the Jury,
those are things that you have to take
into consideration and see what you

make of it."

Je consider that the learned trial judge gave the warning
necessary in cases of this nature. ©No particular words are pres-
cribed. No-catechism need be recited. It is not a matter of any
formula being required. The jury rnust be, and in this case, were
glerted in clear terms as to the caution that was expected of ithem
in their approach to the facts and circumstances which bore on the
matter. He pointed ou%t the weaknesses in the prosecution case, e.g.
the short time available to Carol Brown for viewing the applicants.
In our view his direction in this regard were clear, fair and more

than adequate.
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We are quite unable to appreciate why it was thought
necessary for the trial judge to direct the jury that they nust
heed the warning. The learned trial judge had directed the jury
that they were obliged to accept his directions on the law as he
was the judge of the law. The proper directiocns as to the
respective functions of judge and jury were given to the jury.

In our view, Mr. Dlake was descending into the arid realms of
semantics. Plainly there was no substance in this ground which
accordingly fails.

With respect to ground I, we were adverted to the following
passage at pages 221-222:

"You heard the police officer saying
that that very night he received a
report from Carol Srown and from
young Campbell, and he also received
4 report from and teook a statement
from Mercelin Morris at the hospital.
Now, Mr. Foreman and membeirs of the
jury., thac statement couldn‘t be put
before you, that is not evidence.

If certain conditions had existed
it could be, but those conditions
were not fulfilled, so you couldn't
hear what 1s in that statement.

Again, I am not asking you to speculate,
but the officer told you thait he was
the person investigating this case,
and he got information and he went to
the Hunts Bay Police Station on the
fith of Hovember, three days aftex
the incident, and he went back there
in December and there he saw these

LWe accuswed men and he arcesced them.”

b
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r. Zlake contended that the trial judge's comment contained

N
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in the extract was “confusing, misleading and highly prejudicial,”
because the jury could understand that the identity of her
assailants had been disclosed to the investigating officer and on
that basis the applicants were arrested.

We cannot agree. The trial judge was careful to say that
her statement was ncot before them and they were not entitled to
speculate as to its contents. Wothing contained in the remainder

of the extract was remotely capable of enabling the jury to draw any
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inference as to the identity of the slain woman's assailants.
it was the eye-witnesses who gave statements to the officer which

was the basis for his arresting them. The trial judge had got
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his facts righi and his "comments thereon” which really were
directions, were faiy and proper.
The othner illustration put forward by Mir. Blake in support

cf this ground is to be found at page 232 of the transcript:
Ye.. It was put to him that ho gave the
description of that man as being short
and stout.
How, lr. Foreman and members of the jury,
this incident took place on ine #th of
Wovember, 1987, almost three years ago,
and learned counsel is asking you to
look at the accused now, the accused man,
Leslie, and to say whether or not you
would describe him as being short and
stout. e conceded- that he can be
called short,; but what he is saying, that
by no stretch of imagination you could
describe Leslie now as being stout. The
writness wasn't speaking of today, the
witness spoke to two years and some
months ago. You heard that the accused
man had¢ been incarcerated since then,
since he was arrested.”

The background to this criticism is this. My, Blake in
the course of his cross-examinat:on of Carol Zrown asked if she
would describe him as "short and stout”. Hey response was -

“he could not be stouc now.”

The trial judge was entitled, as part of his duty to assist
the jury to appreciate +the significance of evidence, to point out
that any description of this applicant (given to the police) by a
witness shortly after the event "as short and stout ;" might not at
the date of trial be accurate. The applicant had, in point of
fact, been in prison on remand for a period of two years. The facts
were true: the comment was fair. This ccmplaint, we consider to be

lacking in substance.



The final ground (ground 2) concerned the trial judge's
refusal to accede to a no case submission. The basis of this
ground was that the evidence was tenuous which is a phrase used

in R. v. Galbraith {1981} = #ll B.R. 10¢

[ow)

. Counsel argued that

the sole eye-witness had only a "fleeting glance' of the gunmen
and everything happened in a flash, 7The judge should have with-

< o~

drawn the case as is sanctioned in R. v. Turnbull {1977; ¢.5. 224.

We do not accept that this is a true "fleeting glance”
case. &t all events, it 1s not a fleeting glance of a perfect
stranger. The sole witness with rvespect to the identification of
the applicant Leslie, had the opportunity Lo observe him on two
occasions at close range. Firstly, from her doorway she was able
to see him. She covered the 12 feet from doorway tce gateway and

passed him there. &g she approached the gateway, she would have

been able to see him. She had especial reason to remember him,
we would think as he hau shortly before, been pointed cut to her as

someone who had assaulted and stabbed her brother: he was no stranger.

The lighting was from a 100 watt bulb in the wall which was
no more distant than the doorway to the gateway. Sh2 had a second
opportunity to obsecve hian when he passed her in the 4 feet wide
pathway as he and his colleague made their escape. There was
lighting from the houses adjacent to Lhe pathway.

in our view, this was not a case to which either limb of
Lord Parker'’s Practice Direction was applicable: the evidence was
not tenuous: it was noi a weak case. The trial judge was correct
to call upon the applicarits.

With respect to the other applicant, we are of the view that
the case against him was guite strong., Two witnesses one of whom
grew up with him identified him. Orlando Campbell had better
conditions for recognizing him as he entered a room in the house in
which Campbell was and was in close proximity to him at the material

time. The house was well-lit.



Mr. Usim who appeared for this applicant, reminded us of
the facts in tho case, referred %o the summing~up and he reviewad
the evidence against the applicani, and conceded that the trial
judge (pace Mr. Hlake; had given the necessary warning and
dealt with the issue of identification correctly. Our review of
the facts and civcumstances and our analysis of the sunming-up
compel us to agree entirely with the view expressed by counsel.
We were assuxced by him thav he had personally communicated his
view to this applicant who signed notice cf abandonment.

Iin tae vesuli. for the recasons we have set oui above, both

applications foir leave to appeal are refused.



